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NOTICE 

New location of Fnleral Register Office. 

On and after June 30, 1969, the Office of the Federal 
Register will be located at 633 Indiana Ave. NW., 
Washington, D.C. Documents transmitted by messen¬ 
ger should be delivered to Room 405, 633 Indiana Avc. 
NW. Other material should be delivered to Room 400. 
Mail Address. 

Mail address will remain unchanged: Office of the 
Federal Register, National Archives and Records Serv¬ 
ice, Washington, D.C. 20*108. 

Public Inspection of D«M’iimrnt*. 

On and after June 30, 1969, documents filed with 
die Office of the Federal Register will be available for 
public inspection in Room 405,633 Indiana Ave. NW., 
Washington, D.C., on working days between the hours 
of 9 a.m. and 5 pan. 



Agencies in this i*»ue— 

The President 

Agricultural Research Service 
Agriculture Department 
Atomic Energy Commission 
Business and Defense Services 
Administration 
Civil Aeronautics Board 
Civil Service Commission 
Consumer and Marketing Service 
Customs Bureau 
Export Marketing Service 
Federal Aviation Administration 
Federal Contract Compliance Office 
Federal Highway Administration 
Federal Maritime Commission 
Federal Power Commission 
Federal Reserve System 
Fish and Wildlife Service 
Food and Drug Administration 
Immigration and Naturalization 
Service 

Indian Affairs Bureau 
Internal Revenue Service 
Interstate Commerce Commission 
Land Management Bureau 
National Park Service 
Social and Rehabilitation Service 
Transportation Department 
Treasury Department 
Veterans Administration 

Detailed lift of Content* appear* in*klc. 


Part II of till* i«*ue (published In two 
fraction*) contain* Executive Order 
11476 prescribing the Manual for 
Court*- M* rt ia I, United State*, 1969 
( Revised Ed i lion ) 
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Rules and Regulations 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 

PART 213—EXCEPTED SERVICE 

Small Business Administration 

Section 213.3332 Is amended to show 
that one position of Congressional and 
Public Affairs Officer is excepted under 
Schedule C. Effective on publication in 
the Federal Register, paragraph (o) Is 
added under S 213.3332 as set out below. 

£ 213.3332 Sinnll lluninr** Ad mini*- 
t ml I on. 


<o) One Congressional and Public Af¬ 
fairs Officer. 

(b VS.C. 3301. 3302. E O. 10677; 3 CFR 1954- 
195 # Comp., p. 218) 

United States Civil Serv¬ 
ice Commission. 
f seal! James C. Spry. 

Executive Assistant to 
the Commissioners. 

(Fit Doc. 60-7675; Filed, June 27. 1069; 
8 :40 a m . | 


Title 7—AGRICULTURE 

Subtitle A—Office of the Secretary 
of Agriculture 

(Import Reg. 1. Rev. 6) 

PART 6—IMPORT QUOTAS AND 
FEES 

Subpart—Section 22 Import Quotas 

Appendix 1 
Correction 

In F.R. Doc. 69-7420 appearing at page 
#743 in the Issue of Tuesday. June 24, 
1969. In Appendix 1, “Group V”. under 

“Cheese and substitutes. the 

“Annual Import Quota (pounds)'* entry 
for Denmark should read “8.966.000”. 


Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuls), Deportment of Agriculture 

(Lemon Reg. 380J 

PART 910— LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

* 10.680 Lrmon Regulation 380. 

<a> Findings . (l) Pursuant to the 
nwketmg agreement, as amended, and 
urdcr No. 910, as amended (7 CFR Part 


910), regulating the handling of lemons 
grown In California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and Information submitted 
by the Lemon Administrative Committee, 
established under the said amended mar¬ 
keting agreement and order, and upon 
other available Information, it is hereby 
found that the limitation of handling of 
such lemons, as hereinafter provided, will 
tend to effectuate the declared policy of 
the act by tending to establish and main¬ 
tain such orderly marketing conditions 
for such lemons as will provide. In the 
Interest of producers and consumers, an 
orderly flow of the supply thereof to mar¬ 
ket throughout the normal marketing 
season to avoid unreasonable fluctua¬ 
tions in supplies and prices, and Is not 
for the purpose of maintaining prices to 
farmers above the level which it is de¬ 
clared to be the policy of Congress to 
establish under the act. 

<2) It is hereby further found that it 
is impracticable and contrary to the 
public interefrt to give preliminary no¬ 
tice, engage in public rule-making pro¬ 
cedure. and postpone the effective date of 
this section until 30 days after publica¬ 
tion hereof In the Federal Register (5 
UJS.C. 553) because the time intervening 
between the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate the 
declared policy of the act Is Insufficient, 
and a reasonable time is permitted, under 
the circumstances, for preparation for 
such effective time: and good cause exists 
for making the provisions hereof effec¬ 
tive as hereinafter set forth. The com¬ 
mittee held an open meeting during the 
current week* after giving due notice 
thereof, to consider supply and market 
conditions for lemons and the need for 
regulation; Interested persons were af¬ 
forded an opportunity to submit Infor¬ 
mation and views at this meeting; the 
recommendation and supporting infor¬ 
mation for regulation during the period 
specified herein were promptly submitted 
to the Department after such meeting 
was held, the provisions of this section. 
Including its effective time, arc Identical 
with the aforesaid recommendation of 
the committee, and information concern¬ 
ing such provisions and effective time has 
been disseminated among handlers of 
such lemons; It is necessary. In order to 
effectuate the declared policy of the act. 
to make this section effective during the 
period herein specified; and compliance 
with this section will not require any spe¬ 
cial preparation on the part of persons 
subject hereto which cannot be com¬ 
pleted on or before the effective date 


hereof. Such committee meeting was held 
on June 24,1969. 

<b> Order. (1) The respective quanti¬ 
ties of lemons grown In California and 
Arizona which may be handled during 
the period June 29. 1969, through July 5, 
1969, are hereby fixed as follows: 

(l > District 1: Unlimited movement; 

< 11) District 2: 325.500 cartons; 

(fill District 3: Unlimited movement. 
(2) As used In this section, “handled/* 
“District X." “District 2.“ “District 3“ 
and “carton" have the same meaning as 
when used In the said amended market¬ 
ing agreement and order. 

(Secs. 1-19. 48 Slat. 31. as amended; 7 U S.C. 
601-674) 

Dated: June 26, 1969. 

Paul A. Nicholson, 
Deputy Director , Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service. 

|FR. Doc 69-7747; Filed. June 27, 1969; 
8:50 a m | 


part 911—umes grown in the 
STATE OF FLORIDA 

Expenses and Rate of Assessment 

On June 10, 1969. notice of rule mak¬ 
ing was published in the Federal Regis¬ 
ter (34 F.R. 9124 > regarding proposed 
expenses and the related rate of assess¬ 
ment for the period April 1, 1969, 
through March 31. 1970, pursuant to the 
marketing agreement, as amended, and 
Order No. 911, as amended (7 CFR 
Part 911), regulating the handling of 
limes grown in the State of Florida. 
This regulatory program Is effective un¬ 
der the Agricultural Marketing Agree¬ 
ment Act of 1937. as amended <7 U.S.C. 
601-674). After consideration of all rele¬ 
vant matters presented, including the 
proposals set forth in such notice which 
were submitted by the Florida Lime Ad¬ 
ministrative Committee (established 
pursuant to said marketing agreement 
and order), it Is hereby found and de¬ 
termined that; 

§911.209 Expend and rate of 
ment. 

(a) Expenses. Expenses that are rea¬ 
sonable and likely to be incurred by the 
Florida Lime Administrative Committee 
during the period April 1, 1969, through 
March 31. 1970, will amount to $12,900 

<b) Rate of assessment. The rate of 
assessment for said period, payable by 
each handler in accordance with 5 911.41, 
is fixed at $0,025 per bushel of limes. 

It is hereby further found that good 
cause exists for not postponing the ef¬ 
fective date hereof until 30 days after 
publication In the Federal Register (5 
U.S.C. 553) in that (1) shipments of 
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limes are now being made, (2> the rele¬ 
vant provisions of said marketing agree¬ 
ment and this part require that the rate 
of assessment herein fixed shall be appli¬ 
cable to all assessable limes handled 
during the aforesaid period, and <3> 
such period began on April 1. 1969, and 
said rate of assessment will automatically 
apply to all such limes beginning with 
such date. 

(Seca- t 19, 48 Stat 31, ft* amended; 7 U-8.C. 
001 874) 

Dated: June 25. 1969. 

Paul A. Nicholson. 
Deputy Director , Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service. 

|PR Doc. 69-7673; Piled, June 27. 1969; 
8:49 am | 


PART 915—AVOCADOS GROWN IN 
SOUTH FLORIDA 

Expenses and Rate of Assessment 
and Carryover of Unexpended 
Funds 

On June 10. 1969, notice of rule making 
was published in the Federal Register 
<34 FJl. 9124) regarding proposed ex¬ 
penses and the related rate of assessment 
for the period beginning April l. 1969. 
through March 31. 1970, pursuant to the 
marketing agreement, as amended, and 
Order No 915, as amended <7 CFR Part 
915), regulating the handling of avoca¬ 
dos grown in south Florida. This regula¬ 
tory program is effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended (7 U.S.C. 601-674). 
After consideration of all relevant mat¬ 
ters presented, including the proposals 
set forth in such notice which were sub¬ 
mitted by the Avocado Administrative 
Committee (established pursuant to said 
marketing agreement and order), It is 
hereby found and determined that: 

§915.209 HspciiM'* anti role of 
meal. 

(a) Expenses . Expenses that are rea¬ 
sonable and likely to be incurred by the 
Avocado Administrative Committee dur¬ 
ing the period April 1, 1969. through 
March 31. 1970. will amount to $12,900. 

<b> Rate of assessment. The rate of 
assessment for said period, payable by 
each handler in accordance with 4 915.41, 
is fixed at $0 04 per bushel of avocados. 

It Is hereby further found that good 
cause exists for not postponing the effec¬ 
tive date hereof until 30 days after pub¬ 
lication in the Federal Register (5 
U.S.C. 553) In that (U shipments of 
avocados are now being made. (2) the 
relevant provisions of said marketing 
agreement and this part require that 
the rate of assessment herein fixed shall 
be applicable to all assessable avocados 
handled during the aforesaid period, and 
<3> such period began on April 1, 1969, 
and said rate of assessment will auto¬ 
matically apply to all such avocados be¬ 
ginning with such date. 


RULES AND REGULATIONS 

(Secs. 1-19, 48 Stat. 31, a* Amended: 7 US C. 
601674) 

Dated: June 25.1969. 

Paul A. Nicholson, 

• Deputy Director . Fruit and Veg¬ 
etable Division. Consumer and 
marketing Service. 

(FR Doc. 69 7672; Filed, June 27. 1969; 
8:49 ft m.l 


Title 8—ALIENS AND 
NATIONALITY 

Chapter I—Immigration and Natural¬ 
ization Service, Department of 
Justice 

PART 214—NONIMMIGRANT 
CLASSES 

PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 

Miscellaneous Amendments 

The following amendments to Chapter 
I of Title 8 of the Code of Federal Regu¬ 
lations are hereby prescribed: 

Paragraph <b> of 4 214.1 is amended to 
read as follows: 

§211.1 Kn|uirrmrnl« for ndniUoion, 
extritnion* and mainlcrmncc of Main*. 


<b» Termination of status. Within the 
period of initial admission or extension 
of stay, the nonimmigrant status of an 
alien shall be terminated by the revoca¬ 
tion of a waiver previously authorized in 
his behalf under section 212(d* (3> or (4) 
of the Act; by the revocation and invali¬ 
dation of his visa pursuant to section 
221(1» of the Act; or by the introduction 
of a private bill to confer permanent resi¬ 
dent status on such alien. 

§ 238.3 | Amended 1 

1. The listing of transportation lines 
of paragraph <b> Signatory lines of 
4 238.3 Aliens in immediate and contin¬ 
uous transit is amended by adding the 
following transportation line in alpha¬ 
betical sequence: “Piedmont Aviation. 
Inc“ 


§ 238. 1 [ Amended ) 

2. The listing of transportation lines 
under “At Vancouver’* of 4 238.4 Prein¬ 
spection outside the United States Is 
amended by adding the following 
transportation line in alphabetical se¬ 
quence: “Standard Airways. Inc.” 

(Sec. 103. 66 8tAt. 173; 8 UJB.C. 1103) 

This order shall be effective on the 
date of its publication in the Federal 
Register. Compliance with the provi¬ 
sions of 4.553 of title 5 of the United 
States Code (80 Stat. 383), as to notice 
of proposed rule making and delayed 
effective date U unnecessary in this 
instance because the amendment to 
4 214.1(b) Is interpretative in nature and 
the amendments to 44 238.3(b) and 


238.4 add transportation lines to Uic 
listings. 

Dated: June 24, 1969. 

Raymond F. Farrell, 

Commissioner of 

. Immigration and Naturalization . 

(PR. Doc. 89-7030; Piled. June 27, 1969; 
8.46 Ajn.| 

Title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, Ed¬ 
ucation, and Welfare 
SU9CHAPTER B—FOOD AND FOOD PRODUCTS 

PART 121—FOOD ADDITIVES 

Subpart D—Food Additives Permitted 
in Food for Human Consumption 

Diethyl Pyrocarbonate 

Section 121.1117(b)(3) prohibits use 
of diethyl pyrocarbonate in specified 
beverages for which identity standards 
have been promulgated pursuant to sec¬ 
tion 401 of the Federal Food. Drug, and 
Cosmetic Act. This restriction ts too In¬ 
clusive as it was Intended only that the 
restriction apply to such standards if 
they do not permit such use. Therefore, 
pursuant to the provisions of the Federal 
Food, Drug, and Cosmetic Act (secs. 409. 
701<a>. 52 Stat. 1055. 72 Stat. 1785; 21 
U S.C. 348. 371(a) > and under authority 
delegated to the Commissioner of FVxwi 
and Drugs <21 CFR 2.120). § 121.1117<b) 
(3) is revised to read as follows: 

§ 121.11 17 Diethyl pyr«M*tirb«»nalc. 

• • • • • 

(b) • • • 

(3» In noncarbonated soft drinks and 
fruit-based beverages to be added before 
or during packaging at a level not ex¬ 
ceeding 300 parts per million, except 
beverages or fruit Juices for which stand¬ 
ards of identity established pursuant to 
section 401 of the act do not permit such 
use. The treated beverages shall not con¬ 
tain more than 5 parts per million of 
diethyl carbonate when tested 24 hours 
or more after the time of packaging. 

• • • • • 
Notice and public procedure are not 
prerequisites to this promulgation since 
this corrective amendment is nonrestrlc- 
tive and nonoontroversiol in nature 
Effective date. Tills order shall be ef¬ 
fective upon publication In the Federal 
Register. 

(SftOft. 400. 701 (ft). 52 Stat. 1055. 72 8UL 
1785; 21 U.8.C. 348. 371 (ft)) 

Dated: June 23, 1969 

J. K. Kirk. 

Associate Commissioner 

for Compliance. 

[P.R, Doc. 69-7615; Piled. June 27, I960; 
8:45 ft~m.] 
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Title 45—PUBLIC WELFARE 

Chapter II—Social and Rehabilitation 
Service (Assistance Programs), De¬ 
partment of Health, Education, and 
Welfare 

PART 270—JUVENILE DELINQUENCY 
AND YOUTH DEVELOPMENT PRO¬ 
GRAMS AND ACTIVITIES 

Notice Is hereby given that the regu¬ 
lations set forth below (made pursuant 
to section 131. 82 Stat. 463, section 401. 
82 Stat. 471, 42 U.S.C. 3841. 3881) pre¬ 
scribe certain interim policies and re¬ 
quirements for Juvenile Delinquency and 
Youth Development Programs and Ac¬ 
tivities under the Juvenile Delinquency 
Prevention and Control Act of 1068. 

Federal financial assistance extended 
under the regulations herein Is subject 
to the Regulations in 45 CFR Part 80. 
Issued by the Secretary of Health. Edu¬ 
cation. and Welfare, and approved by the 
President, to effectuate the povisions of 
section 601 of the Civil Rights Act of 
1964 <42 U.S C. 2000d>. 

These regulations arc effective on the 
date of their publication In the Federal 
Register: 

Interested persons who wish to sub¬ 
mit comments, suggestions, or objec¬ 
tions pertaining thereto may present 
their views in writing to the Adminis¬ 
trator. Social and Rehabilitation Service. 
Department of Health. Education, and 
Welfare. 330 Independence Avenue SW- 
Washington. D.C. 20201. within a period 
of 30 days from the date of publication 
in the Federal Register. The final regu¬ 
lations will be codified in Title 45 of the 
Code of Federal Regulations. 

Dated: June 13. 1969. 

Joseph H. Meyers, 

Acting Administrator . 
Social and Rehabilitation Service. 

Aproved: June 24. 1969. 

Robert H. Finch, 

Secretary. 
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Authositt: The provisions of this Part 
270 issued under secs. 2701-270.214 issued 
under sec 131. 82 Slat 466. sec. 401. 82 
Stat. 471. 42 U5.C. 3841. 3881. 

Subpart A—Definitions 
§ 270.1 Definition*. 

For the purposes of the reflations 
in part, unless the context otherwise 
requires: 

<a) “Act" means the Juvenile Delin¬ 
quency Prevention and Control Act of 
1968 

ib> “Department" means the U S. De¬ 
partment of Health. Education, and 
Welfare. 

(c> “Secretary'* means the Secretary 
of Health. Education, and Welfare. 

(d> “8ervice" means the Social and 
Rehabilitation Service. U S. Department 
of Health. Education, and Welfare. 

<e> “Administrator" means the Ad¬ 
ministrator of the Social and Rehabili¬ 
tation Service. 

(f) “Fiscal year" refers to the Federal 
fiscal year. 

(g) “State" means the several States, 
the District of Columbia, the Virgin Is¬ 
lands. Puerto Rico, Guam. American 
Samoa, and the Trust Territory of the 
Pacific Islands. 

(h> “State agency" means the State 
agency designated in a State's compre¬ 
hensive Juvenile delinquency plan un¬ 
der section 131 of the Act. 

(i) “Public agency" means a duly 
elected political body or subdivision 
thereof and includes any agency emanat¬ 
ing from such a political body or sub¬ 
division thereof. Such term Includes an 
Indian tribe. 

(j) “Nonprofit private agency or or¬ 
ganization" means any accredited insti¬ 
tution of higher education, and any other 
agency, organization, or institution no 
part of the net earnings of which Inures, 
or may lawfully Inure, to the benefit of 
any private shareholder or individual, or 
which is owned and operated by one or 
more such organizations, but only if such 
agency, organization, or institution was 
in existence at least 2 years before the 
date of an application under this Act. 

ik) "State plan" means the docu¬ 
ment or documents submitted by the 
State pursuant to section 131 of the Act 
in order to participate under Parts B 
and C of Title I of the Act. 

(1) "Delinquent youth" refers to any 
youth who has been found to be delin¬ 
quent by a court. 

<m> "Youth in danger of becoming 
delinquent" refers to any youth whose 
behavioral patterns or environmental or 
situational influences are likely to bring 
him to the attention of law enforcement 
agencies and courts. 


(n) "Community-based programs" re¬ 
fers to those residential or nonresidential 
programs providing services to youth 
within or In close proximity to the com¬ 
munity and which draw on services from 
agencies in the community and which 
provide opportunity for full participa¬ 
tion in community activities. 

(o) "Technical assistance" refers to 
consultation to State. IocaI or other pub¬ 
lic and private agencies or organizations 
in matters relating to the prevention of 
delinquency or to rehabilitative services 
for delinquent youth and youth In danger 
of becoming delinquent. 

Subpart B—Grants to States and Lo¬ 
calities for Comprehensive Planning 

§270.10 Purpoar. 

The purpose of this subpart is to as¬ 
sist in preparing or revising a compre¬ 
hensive plan for rehabilitative and pre¬ 
ventive services based on a thorough 
evaluation of the problem of Juvenile 
delinquency. 

§ 270.11 Eligibility. 

(a) Grants under this subpart may be 
made to any State or local public agency 
(referred to in this subpart as the plan¬ 
ning agency >. designated by the chief ex¬ 
ecutive of the applicant Jurisdiction. 

i b > The planning agency must: 

(1) Have authority to conduct the 
comprehensive Juvenile delinquency 
planning functions. 

(2) Have authority to receive and 
spend funds for comprehensive Juvenile 
delinquency planning functions. 

(c> In the case of the State planning 
agency, in the interest of promoting the 
fullest possible integration and coordi¬ 
nation of crime and delinquency pro¬ 
grams being developed in response to the 
Omnibus Crime Control and Safe Streets 
Act of 1968 and the Juvenile Delinquency 
Prevention and Control Act of 1968. it is 
desirable to have a single State planning 
agency which would prepare a single 
comprehensive plan. 

§ 270.12 Miitrliing requirement*. 

(a) Federal financial participation in 
the cost of comprehensive planning will 
not exceed 90 percent of the total cost 
of the planning for which the grant is 
made. 

<b) The non-Federal participation 
may be derived from a variety of sources, 
including: 

(1) New State or local appropriations 
or other new grantee funds; 

<2> Existing funds and time of per¬ 
sonnel used for the on-going activities of 
the agency which are made a part of 
the project. Services or space donated to 
the project may not be included as a 
grantee contribution to the cost of the 
project. Grantee funds or services derived 
from other Federal funds or used for 
matching any other Federal grant may 
not be used to match the Federal funds In 
this program except as otherwise spe¬ 
cifically allowed by Federal statute. 

(c> The application must contain as¬ 
surances that the Federal grant funds for 


delinquency planning will be used to sup¬ 
plement and, to the extent practicable. 
Increase the level of funds that would 
otherwise be made available by the State 
or locality for comprehensive delin¬ 
quency planning and that the Federal 
funds will not supplant such non-Fed- 
eral funds. 

(d) If an Indian tribe applying for a 
grant does not have sufficient funds 
available to meet the non-Federal share 
of the cost of a project, the Administra¬ 
tor may Increase the Federal share of the 
cost to the extent necessary An appli¬ 
cation from an Indian tribe requesting 
an increased Federal share must be ac¬ 
companied by a complete financial state¬ 
ment substantiating its inability to meet 
the non-Fcdcral share requirement. 

§270.13 Application. 

<a> An application for funds under 
this subpart shall contain the following; 

(1) A budget and budget justification 

<2) A description of the qualifications 
of the principal staff members to be re¬ 
sponsible for the planning. 

(3) A description of how the planning 
(in accordance with f 270.17) will be con¬ 
ducted 

(4) The anticipated length of time the 
planning agency will need to prepare 
or revise its comprehensive juvenile de¬ 
linquency plan. 

(5) A description of any plannim: 
functions which will be contracted with 
other public or private agencies or or¬ 
ganizations. 

<6) Such other information as the Ad¬ 
ministrator may require. 

<b> The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations imposed 
by the terms and conditions of any 
award, including this Subpart. 

(c) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted In writing in advance to the Ad¬ 
ministrator. No such changes shall be 
put into effect without the approval of 
the Administrator. 

§ 270.1 t Application review. 

All applications which meet the legal 
requirements for a grant under this Sub¬ 
part will be processed by the Service and 
may be submitted to a Technical Ad¬ 
visory Committee appointed by the Sec¬ 
retary. The applicant may be requested 
to submit additional information cither 
before or after consideration of the ap¬ 
plication. The Technical Advisory Com¬ 
mittee makes recommendations to the 
Administrator, who determines the ac¬ 
tion to be taken with respect to each ap¬ 
plication and notifies the applicant ac¬ 
cordingly. 

§ 270.15 Crtinl award*. 

All grant awards shall be In writing, 
shall specify the amount of funds grant - 
ed, the budget period for which support 
Is given, and the total project period for 
which support is contemplated. For con¬ 
tinuation support, grantees must make 
separate application in the form and de¬ 
tail required by the Administrator. 
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§270.16 AiJ\»*or> Imm 1> and policy 
board on jut mile delinquency plan* 
nine. 

(ft) Advisory body. The planning 
agency must provide for the establish¬ 
ment of an advisory body on Juvenile 
delinquency planning to work with it in 
carrying out its functions under the 
planning grant. The advisory group 
*hall have a direct and clear role in the 
decision-making process of the planning 
ngency so that the views of its members 
can influence the planning process. 

i1 > Membership in the body shall In¬ 
clude youth and other citizens, as well 
as representatives of public agencies and 
of non-governmental groups concerned 
with youth. State and local public agen¬ 
cy representation could include State 
and local courts; law enforcement agen¬ 
cies; parole and probation agencies; 
other preventive and rehabilitative agen¬ 
cies; educational institutions; child 
welfare agencies: housing agencies: vo¬ 
cational rehabilitation agencies: Job 
training and placement agencies; and 
public, preventive, and mental health 
agencies. Nonprofit private and voluntary 
agency representation could include 
those that deal with youth, especially de¬ 
linquent youth and those in danger of 
booming delinquent. Youth members 
could include, among others, those who 
have had formal or informal contact with 
law enforcement agencies or the Juvenile 
justice system. Representation on such 
bodies should provide a balance of inter¬ 
est in rehabilitation and prevention, with 
a proportionate distribution among local 
public and private agencies and repre¬ 
sentatives of youth and youth groups. 

(2) The applicant shall provide for: 

< 1 > Regular consultation with advisory 
body on major policy issues concerned 
with planning. 

<U> Review and consideration by the 
body of any recommendations or reports 
that are sent to the chief executive of 
the State or locality. 

• ill) Submission to the chief executive 
of the body's comments or recommenda¬ 
tions on the final report of the planning 
agency, including majority and minority 
views. 

(b) Policy board. Where States hove 
designated a single planning agency un¬ 
der | 270.11(c), tile following additional 
requirements must be met: 

<1) The single planning agency must 
be in the executive branch and be em¬ 
powered to conduct comprehensive plan¬ 
ning functions and to receive and dis¬ 
burse funds. 

‘2) The single planning agency must 
have a policy making board which is re¬ 
sponsible for reviewing, and maintaining 
general oversight for the State plan and 
its Implementation. 

»3) The policy board must be broadly 
representative of police services, juvenile 
delinquency, the courts, corrections, gen¬ 
eral units of Government, and citizen 
Interests. It must approximate propor¬ 
tionate representation of local and State 
interests. Juvenile delinquency represen¬ 
tation should include persons from both 
Public and private agencies concerned 


RULES AND REGULATIONS 

with delinquency prevention and reha¬ 
bilitation. 

(4) Membership of policy boards 
should be large enough to reflect ade¬ 
quately the foregoing representative ele¬ 
ments and not too large to impede 
working efficiency. 

i5> The policy board should be sup¬ 
ported by committees, task forces or 
panels of specialized persons as neces¬ 
sary to accomplish Its mission and pro¬ 
vide broader involvement of profession¬ 
als and citizens. With respect to juvenile 
delinquency, this requirement will be 
met by the advisory body on juvenile de¬ 
linquency planning required by para¬ 
graph <a» of this section. 

§ 270.17 Pin lining. 

<a) Application for funds under this 
Subpart may be submitted in two phases: 
Data collection and analysis (Phase I), 
and the substantive planning process 
• Phase Il>. In the case of applications 
directly for Phase IT. evidence must be 
show r n that the information required in 
Phase I has been collected, or that a 
satisfactory system for obtaining such 
information has been established. 

<b) Under Phase I. the planning 
agency is required to gather information 
relative to the existing delinquency prob¬ 
lem that will be utilized in planning for a 
comprehensive program, including: 

(1) Collection within the State or. in 
the case of a planning grant to a local 
public agency, within a designated lo¬ 
cality of the following data: 

<i) The current rate, incidence by type 
of offense and distribution of juvenile 
delinquency. 

(ID The present and projected socio¬ 
economic factors and population data 
relating to youth. 

Oil) School dropout rates and youth 
unemployment rates. 

(iv) Youth health statistics. 

(v) The nature and scope of existing 
public and private agencies, organiza¬ 
tions, and programs concerned with the 
prevention, rehabilitation and control of 
delinquency. 

<vi) In light of the information and 
data gathered in subdivisions (i), (ii), 
<ili>, (iv), and (v),of this subparagraph, 
a description of the adequacy of existing 
services, gaps in services and projected 
need for services to delinquent youth 
and youth in danger of becoming delin¬ 
quent. 

(2) Consultation with: 

(i) Governmental and nongovern¬ 
mental agencies, organizations and 
groups concerned with delinquent youth 
and those in danger of becoming delin¬ 
quent, including State and local courts; 
law enforcement Agencies; delinquency 
prevention and rehabilitation services; 
child welfare services; vocational reha¬ 
bilitation services and voluntary organi¬ 
zations; local and area wide youth groups 
and youth-managed organizations; edu¬ 
cational institutions; health services; 
mental health services; Job training and 
Job placement programs; housing agen¬ 
cies; as well as other basic services for 
youth. 


9965 

<ii) Specialized delinquency or youth 
planning and other related planning op¬ 
erations on the local, county, municipal 
or State levels. Comprehensive planning 
by local public agencies must provide for 
coordination with the State planning 
agency, where it exists, 

(ill) Other Federal programs involved 
In the planning or operation of programs 
within the State related to youth, partic¬ 
ularly programs under the Demonstra¬ 
tion Cities and Metropolitan Develop¬ 
ment Act of 1966 and the Omnibus Crime 
Control and Safe Streets Act of 1968. 

* iv • The State or local advisory bodies 
on juvenile delinquency planning estab¬ 
lished under section 270.16. 

(3) Finding resources in other Federal 
and non-Federal programs that might 
bear on the problem of delinquency pre¬ 
vention and rehabilitation. 

(4) Review of policies, procedures, and 
statutes relating to the custody, care, 
treatment, and release of adjudicated 
delinquents. 

(5» Provision for on-going informa¬ 
tional support and collection of statisti¬ 
cal datA relative to the problem of delin¬ 
quency. as well as for updating methods 
for the collection of such information 
and data. 

(c) Under Phase II, the planning 
agency is required to conduct a planning 
process, which shall include: 

(I > Planning for delinquency preven¬ 
tion and rehabilitation; manpower needs, 
employment and training; model or 
demonstration programs emphasizing 
Improved techniques and practices in the 
areas of prevention, rehabilitation and 
training; technical assistance to local 
public agencies or nonprofit private 
agencies and organizations in the plan¬ 
ning or operation of programs for which 
funds may be available under tills Act: 
and other services related to youth, such 
as education, mental health, health serv¬ 
ices and housing. 

*2) A method for setting planning pri¬ 
orities to insure that the most critical 
areas of need will be scheduled for early 
attention. The application must provide 
evidence that the information gathered 
under Phase I will be utilized in this 
process. 

(3) An on-going in-service program of 
staff development for professional and 
nonprofessional personnel in juvenile de¬ 
linquency planning. 

< 4) A method for distributing to inter¬ 
ested public and private agencies and or¬ 
ganizations and to the general public the 
planning recommendations which have 
been adopted by the planning agency. 

(5) In the case of State planning 
agencies, provision of technical assist¬ 
ance for the development of needed re¬ 
gional, metropolitan area or other local 
delinquency planning. 

§ 270.18 Notification to juriMlirtion* 
affected. 

Applicants must send copies of grant 
applications to the governing bodies of 
each of the political units principally 
affected, and to the chief executive of the 
State or to an officer designated by him 
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or by State law. Such governing bodies 
and officials have 30 days from the re¬ 
ceipt of copies of the application to sub¬ 
mit evaluations of the proposed planning 
to the Administrator. They may request 
from the Administrator additional time 
to comment. The applicant should indi¬ 
cate to whom copies of the application 
have been submitted for evaluation. 

§ 270.19 Payment*. 

The Administrator shall from time to 
time make payments to a grantee of all 
or a portion of any grant award, either 
In advance or by way of reimbursement 
for expenses to be Incurred or incurred 
in the project period, to the extent he 
determines such payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts. Including 
funds derived from other grant awards. 
Amounts paid shall be available for ex¬ 
penditure by the grantee in accordance 
with the provisions of this subpart 
throughout the project period subject to 
such limitations as the Administrator 
may prescribe. 

§ 270.20 Expenditure of grant funds 

(a) Except as otherwise authorized, 
the administrative provisions of State or 
local law applicable to the monies appro¬ 
priated to the planning agency shall 
apply to Federal monies paid to the 
agency under this subpart. 

(b) Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

(1) Salaries, cost of travel and related 
expenses of project personnel: 

(2) Necessary supplies, equipment, 
and related expenses: 

(3) Costs of administration and other 
Indirect costs of the project, subject to 
such limitations as are set forth in the 
Bureau of the Budget circular A-87, and 
as the Administrator may establish; and 

<4> Such other items as arc included 
In the approved application. 

<c) Expenditures shall be in connec¬ 
tion with the conduct of the project as 
approved 

§ 270.21 Krporl* nml rrrtmk 

The grantee shall make reports to the 
Administrator in such form and contain¬ 
ing such information as may reasonably 
be necessary to enable the Administra¬ 
tor to perform his functions under this 
subpart, and shall keep such records and 
afford such access thereto as the Ad¬ 
ministrator may find necessary to as¬ 
sure the correctness and verification of 
such reports. 

§ 270.22 Finrdl and auditing procedure*. 

(a) Fiscal procedures. The grantee 
shall provide for such fiscal control and 
fund accounting procedures as are neces¬ 
sary to assure proper disbursement of. 
and accounting for. the Federal funds 
paid to It. Accounts and supporting docu¬ 
ments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 
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<b> Auditing procedures. Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and such records as well as the audit re¬ 
ports shall be available to auditors of 
the Federal Government. 

§ 270.23 Kt irntion of record*. 

<a> General rule. Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords. Identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
period, whichever is the lesser. Original 
documents, such as invoices, checks, time 
records, and payrolls in support of direct 
costs, may be retained in grant flies or in 
the grantees* regular flies provided the 
grantees* accounting records contain 
adequate references for identifying and 
locating the original documents. How¬ 
ever. in all rases, records shall be retained 
until resolution of audit questions re¬ 
lating to individual grants. 

<b> Inventories of equipment. Where 
equipment which costs $300 or more per 
item is purchased by the grantee. Inven¬ 
tories and other records supporting ac¬ 
countability shall be maintained until 
the grantee is notified of the completion 
of the Department's review and audit 
covering the disposition of such equip¬ 
ment. Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of its useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

§ 270.21 Publication* ami copyright*. 

<a> Publications. Grantees under tills 
subpart may publish the results of any 
project without prior review by the Serv¬ 
ice: Provided, That such publications 
carry an acknowledgement of assistance 
received under the Act. and a statement 
that the claimed findings and conclu¬ 
sions do not necessarily reflect the views 
of the Service, and provided that copies 
of the publication are furnished to the 
Service. 

<b) Copuright. Where the grant-sup¬ 
ported activity results in a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service re¬ 
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, publish, 
translate, or otherwise use. and to au¬ 
thorize others to use, all copyrightable or 
copyrighted material resulting from the 
grant-supported activity. 

§ 270.23 InlcrrM. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1968 
(Public Law 90-577). a 8tate. as defined 
in section 102 of that Act. will not be 
held accountable for Interest earned on 
grant funds pending their disbursement 
for program purposes. A Slate, as de¬ 
fined in the Intergovernmental Coopera¬ 
tion Act, section 102, means any one of 
the several States, the District of Colum¬ 
bia. Puerto Rico, any territory or pos¬ 
session of the United States, or any 
agency or instrumentality of a State, but 
does not Include the governments of the 
political subdivisions of the State. All 


other grantees must return to the Serv¬ 
ice all interest earned on grant funds. 

§ 270.26 Termination. 

A grant may be terminated In whole 
or in part at any time at the discretion of 
the Administrator. Noncancellable obli¬ 
gations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be 
promptly notified of such termination In 
w r riting and given the reasons therefor. 

Subpart C—Grants for Planning 
Projects or Programs 

§ 270.30 Purpose. 

The purpose of this subpart is to assist 
In meeting the cost of planning any proj¬ 
ect or program for which a grant may be 
made under Subparta D. E. F. or G o! 
these interim regulations. 

§ 270.31 Eligibility. 

Grants under this subpart may be 
made to any State, county, municipal, or 
other public agency or nonprofit private 
agency or organization. 

§ 270.32 Matching requirement*. 

<a> Federal financial participation in 
the cost of planning projects or programs 
will not exceed DO percent of the total 
cost of the planning for which the gram 
Is made. The non-Fedcral participation 
may be derived from a variety of sources 
including: 

Cl> New' State or local appropriations 
or other new grantee funds: 

(2i Existing funds and time of per¬ 
sonnel used for the ongoing activities of 
the agency which are made a part of the 
project. Services or space donated to the 
project may not be included as a grantee 
contribution to the cost of the project 
Grantee funds or services derived from 
other Federal funds or used for matching 
any other Federal grant may not be used 
to match the Federal funds in this pro¬ 
gram except as otherwise specifically al¬ 
lowed by Federal statute. 

<bi The application must contain as¬ 
surances that tlie Federal grant funds 
for planning w'Ul be used to supplement 
and. to the extent practicable. Increase 
the level of funds that would other¬ 
wise be made available for planning and 
that the Federal funds will not supplant 
such non-Federal funds. 

(c) If an Indian tribe applying for a 
grant docs not have sufficient funds 
available to meet the non-Federal share 
of the cost of planning under this sub¬ 
part. the Administrator may increase 
the Federal share of the cost to the ex¬ 
tent necessary. An application from an 
Indian tribe requesting an Increased 
Federal share must be accompanied by 
a complete financial statement substan¬ 
tiating its inability to meet the non- 
Fedcral share requirement. 

§ 270.33 Application. 

(a) An application for funds under 
this subpart shall contain the following 

(1) A budget and budget justification 

(2) The qualifications of the princi¬ 
pal staff members to be responsible for 
the planning. 
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(3) The purpose of the planning ac¬ 
tivity for which funds are requested. 

(4) A description of the extent to 
which the applicant has formulated 
project goals, program content and 
structure for implementation. 

<5> A description of the nature and 
extent of delinquency problems within 
the designated area of concern and a 
statement of the need for preventive and 
rehabilitative services. 

<6> A description of existing services 
for delinquent youth and th 06 e in danger 
ol becoming delinquent within the des¬ 
ignated area of concern. 

♦ 7i Tlie anticipated length of time the 
applicant will need to plan the project 
or program. 

«8> Such other information as the 
Administrator may require 

<b> The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations Imposed 
by the terms and conditions of any 
award, including this subpart. 

ic) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the Ad¬ 
ministrator. No such changes shall be 
put into effect without the approval of 
the Administrator. 

§ 270.34 Oxirrli nation und ron-nllution. 

Planning conducted under this sub¬ 
part shall include: 

<&) Coordination with all relevant 
planning affecting the designated area, 
including State and local comprehensive 
planning funded under subpart B of this 

part 

<b) Coordination and consultation, to 
the extent possible, with other agencies, 
organizations, and groups concerned 
with delinquent youth and those in dan¬ 
ger of becoming delinquent, including 
law enforcement agencies: probation and 
parole agencies: courts: educational In¬ 
stitutions: child welfare agencies: agen¬ 
cies concerned with job training and 
Placement, health, mental health, and 
housing; and any other agencies con¬ 
cerned with prevention and rehabilita¬ 
tion 

<c> Participation of. and consultation 
with, youth and others toward whom the 
Project being planned is directed. 

§ 270.33 Appliralion wiew, 

All applications which meet the legal 
requirements for a grant under this sub- 
pari will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit 
additional information either before or 
after consideration of the application. 
The Technical Advisory Committee 
makes recommendations to the Adminis¬ 
trator. who determines the action to be 
taken with respect to each application 
and notifies the applicant accordingly. 

^ 270.3f> Grant «*ar«l«. 

All grant awards shall be in writing, 
shall specify the amount of funds 

ranted, the budget period for which 
support is given, and the total project 
period for which support is contemplated. 


For continuation support, grantees must 
make separate application in the form 
and detail required by the Administrator. 

§ 270.37 Notilirulion lo juriMlklion* 

■(Toe led. 

Applicants must send copies of grant 
applications to the governing bodies of 
each of the political units principally 
affected, and to the chief executive of the 
State or to an officer designated by him 
or by State law. Such governing bodies 
and officials have 30 days from the re¬ 
ceipt of copies of the application to sub¬ 
mit evaluations of the proposed planning 
to the Administrator. They may request 
from the Administrator additional time 
to comment. The applicant should indi¬ 
cate to whom copies of the application 
have been submitted for evaluation. 

§ 270.38 Payment*. 

The Administrator shall from time to 
time make payments to a grantee of all 
or a portion of any grant award, either 
in advance or by way of reimbursement 
for expenses to be incurred or incurred 
in the project period, to the extent he de¬ 
termines such payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts, including 
funds derived from other grant awards. 
Amounts paid shall be available for ex¬ 
penditure by the grantee in accordance 
with the provisions of this subpart 
throughout the project period subject to 
such limitations as the Administrator 
may prescribe. 

§ 270.39 I \prmliturr wf grant fund*. 

(a> Except as otherwise authorized, 
where the grantee is a public agency, 
administrative provisions of State or local 
law applicable to Uie monies appropri¬ 
ated to the public agency shall apply to 
Federal monies paid to the agency under 
this subpart. 

<b> Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

tl> Salaries, cost of travel and re¬ 
lated expenses of project personnel: 

(2> Necessary supplies, equipment, 
and related expenses: 

<3) Costs of administration and other 
Indirect costs of the project, subject to 
such limitations as arc set forth in the 
Bureau of the Budget circular A-21, or 
A-87. and as the Administrator may es¬ 
tablish: and 

'4> Such other items as arc included 
in the approved application. 

(c) Expenditures shall be in connec¬ 
tion with the conduct of the project as 
approved. 

§ 270.10 Krport* ami record*. 

The grantee shall make reports to the 
Administrator in such form and con¬ 
taining such information as may reason¬ 
ably be necessary to enable the Adminis¬ 
trator to perform his functions under 
this subpart, and shall keep such records 
and afford such access thereto as the 
Administrator may find necessary to as¬ 


sure the correctness and verification of 
such reports. 

8 270.41 fiscal ami auditing procedure*. 

(a) Fiscal procedures. The grantee 
shall provide for such fiscal control and 
fund accounting procedures as are neces¬ 
sary to assure proper disbursement of. 
and accounting for. the Federal funds 
paid to it. Accounts and supporting docu¬ 
ments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 

• b > Auditing procedures . Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and such records as well as the audit re¬ 
ports shall be available to auditors of the 
Federal Government. 

§ 270.42 Krtrntion of record*. 

cai General rule. Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords, identifiable by grant number, un¬ 
til audit by or on behalf of the Depart¬ 
ment or for 5 years after the end of the 
budget period, whichever is the lesser. 
Original documents, such as invoices, 
checks, lime records, and payrolls in sup¬ 
port of direct costs, may be retained in 
grant files or in the grantees' regular files 
provided the grantees' accounting rec¬ 
ords contain adequate references for 
identifying and locating the original doc¬ 
uments. However, in all cases records 
shall be retained until resolution of audit 
questions relating to individual grants 

»b> Inventories of equipment. Where 
equipment which costs $300 or more per 
item is purchased by the grantee, in¬ 
ventories and other records supporting 
accountability shall be maintained until 
the grantee is notified of the completion 
of the Department’s review and audit 
covering the disposition of such equip¬ 
ment Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of its useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs first. 

8 2 <0.43 Piil»)trillion* ami copyright*. 

fa) Publications. Grantees under this 
subpart may publish the results of any 
project without prior review* by the Serv¬ 
ice. provided that such publications carry 
an acknowledgment of assistance re¬ 
ceived under the Act. and a statement 
that the claimed findings and conclu¬ 
sions do not necessarily reflect the views 
of the Service, and provided that copies 
of the publication are furnished to the 
Service 

lb> Copyright. Where the grant-sup- 
ported activity results in a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service re¬ 
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, publish, 
translate, or otherwise use. and to 
authorize others to use. all copyrighted 
material resulting from the grant- 
supported activity. 

§ 270.44 Interest. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1068 
(Public Law 90-577), a State, as defined 
in section 102 of that Act, will not be 
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held accountable for Interest earned on 
grant funds pending thetr disbursement 
for program purposes. A State, as defined 
in the Intergovernmental Cooperation 
Act, section 102, means any one of the 
several States, the District of Columbia. 
Puerto Rico, any territory or possession 
of the United States, or any agency or 
Instrumentality of a State, but does not 
include the governments of the political 
subdivisions of the State. All other 
grantees must return to the Service 
all interest earned on grant funds. 

§ 270.15 Termination. 

A grant may be terminated in whole 
or in part at any time at the discretion 
of the Administrator. Noncancellable 
obligations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be prompt¬ 
ly notified of such termination in writ¬ 
ing and given the reasons therefor. 

Subpori 0—The State Plan 

§ 270.50 Purponr. 

Federal funds are available to the sin¬ 
gle State agency designated under the 
State plan for: <a> Making grants for 
rehabilitative and preventive services 
projects and programs in accordance 
with Title X, Parts B and C of the Act: 
and for <b> the costs of administration 
of the State plan. 

§270.51 Suite plan. 

(a> The basic condition for receiving 
Federal funds under this subpart is the 
submission, by the designated State 
agency, of a State plan meeting the 
requirements of the Act and this subpart, 
in the form prescribed by the Adminis¬ 
trator. 

<b> The State plan and all amend¬ 
ments thereto shall be submitted to the 
Administrator by an authorized officer 
of the State agency. The plan shall indi¬ 
cate the official or officials who are au¬ 
thorized to submit amendments to the 
plan. 

§ 270.52 State plan; amendment. 

The State’s administration of the pro¬ 
gram -shall be kept in conformity with 
the approved State plan. Amendments to 
the State plan shall be submitted when¬ 
ever there is any material change in 
the applicable State law. organization, 
policy, or agency operation. 

§ 270.53 State plan : approval. 

(a) The Administrator shall approve 
for each fiscal year a plan meeting the 
requirements of the Act and this subpart. 

<b > Tlie Administrator may, if he finds 
that a State plan for a fiscal year is in 
substantial «but not complete) compli¬ 
ance with the requirements set forth In 
the Act and this subpart, approve that 
part of the plan which is in compliance 
with such requirements and make avail¬ 
able to that State only those funds which 
he determines to be necessary to carry 
out that part of the plan so approved. 

*c > The Administrator shall not Anally 
disapprove any State plan or amend¬ 
ment thereto without first according the 
State agency submitting the plan rea¬ 
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sonable notice and opportunity for a 
hearing. 

§ 270.51 Approval of a*»i»tnnrc under 
a SlAtc plan. 

Depending upon the availability of 
funds, and the other applications under 
Title I, Part B or C of the Act. the Ad¬ 
ministrator may approve ail or part of 
the assistance requested by a State 
agency pursuant to an approved State 
plan, but all assistance requested by such 
agency, pursuant to an approved State 
plan, may be disapproved only if he de¬ 
termines that the provision of such as¬ 
sistance would so disperse available funds 
that the effectiveness of other projects 
or programs under Title I, Part B or C 
of the Act. which would more effectively 
carry out the purposes of those parts, 
would be Impaired. 

§ 270.55 Matching requirement*, 

<a> Federal financial participation for 
rehabilitative services grants under the 
State plan will not exceed 60 percent of 
the cost of the project or program. 

<b> Federal financial participation for 
preventive services grants under a State 
plan will not exceed 75 percent of the 
cost of the project or program. 

<c> Federal financial participation for 
the construction of rehabilitative facil¬ 
ities under the State plan will not exceed 
50 percent of the cost of construction. 

<d> The State plan shall provide that 
the State will furnish at least one-half of 
the non-Federal share of funds required 
to meet the cost of programs and projects 
aided under the State plan. 

<e> Federal financial participation 
shall not exceed 75 percent of the cost 
of administering an approved State plan. 

(f) The non-Federal financial partici¬ 
pation. by States and their grantees, may 
be derived from a variety of sources, in¬ 
cluding: 

(1) New State or local appropriations 
or other new grantee funds: 

(2) Existing funds or time of person¬ 
nel used for the on-going activities of the 
State or grantee agency which are made 
a part of the project or program. Do¬ 
nated services or space may not be 
Included as a State or grantee contribu¬ 
tion to the cost of the project or pro¬ 
gram Funds or services derived from 
other Federal funds or used for matching 
any other Federal grant may not be used 
to match the Federal funds in this pro¬ 
gram except as otherwise specifically 
allow ed by Federal statute. 

§ 270.5/1 I'm* of fund*. 

The State plari shall provide that the 
grant to the State will be used solely: 
(a> For making grants to local agencies 
in accordance with Title I, Part B or C of 
the Act. to meet the cost of providing or 
securing services designed to carry out 
the purposes of such parts, but only to the 
extent and for the period reasonably nec¬ 
essary for the community to provide such 
services, and to meet the cost of con¬ 
struction of rehabilitative facilities: and 
(b) for paying up to 75 percent of the 
cost of administering the State plan. 


§ 270.57 (xMlftof administration. 

Costs of administration of a State plan 
include, but are not limited to, costs of 
program planning and development: 
costs of evaluation activities: costs of in¬ 
formation services: costs of salaries and 
related expenses of personnel; costs 
of advisory committees; and costs of 
staff development, including educational 
leave. 

§270.58 Cranl* for rrlialdlitalive «rn* 
ire*. 

State agencies may make grants 
for rehabilitative services, to fulfill the 
purposes expressed in section 111 of the 
Act, to any county, municipality, or other 
local public agency or combination 
thereof. 

<b) Applications to the State agency 
for rehabilitative services grants must 
contain the following information: 

< I > A budget and budget Justification. 

(2) The qualifications of the principal 
staff members to be responsible for the 
project or program. 

i3> A statement of the goals of the 
proposed project or program. 

(4) A description of the methods to be 

employed in implementing the goals of 
the project or program. 

<5> A description of how the proposed 
project or program represents a new or 
innovative, community-based alternative 
to traditional correctional practices. 

(6) A description of the nature and 
extent of delinquency problems within 
the designated area of concern and a 
statement of the need for the proposed 
services. 

€ 7) A description of existing services 
for delinquent youth and those in danger 
of becoming delinquent within the des¬ 
ignated area of concern. 

(8) A description of the relationship 
of the project or program to other Fed¬ 
eral. State, or local preventive and re¬ 
habilitative services within the desig¬ 
nated area of concern. 

<9> A description of how the project 
or program will complement comprehen¬ 
sive plans and programs developed under 
other Acts related to the purposes of this 
Act. 

<10) A description of how the resources 
and services of public and private agen¬ 
cies furnishing welfare, education, 
health, mental health, preventive and re¬ 
habilitative, job training, job placement, 
recreation, corrections and other basic 
sendees in the community will be avail¬ 
able and accessible to the project or pro¬ 
gram participants. 

(11) A description of how public and 
private agencies and organizations con¬ 
cerned with youth as well as youth them¬ 
selves have been involved significantly in 
determining the appropriateness of the 
project or program and in designing the 
nature and scope of the activities to be 
conducted. 

(12) A description of how the partici¬ 
pants will be involved significantly in the 
operation and evaluation of the proposed 
project or program. 

(13) A description of the provisions 
to be made for an on-going in-service 
program of staff development for both 
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professional and nonprofessional project 
or program staff. 

(14) A description of the provisions 
that have been made for a systematic 
evaluation of the project or program 

results. 

< 15) Evidence that the applicant dem¬ 
onstrates an awareness of the need for 
the continuation of those program as¬ 
pects which prove to be valid. 

<16> Such other information as the 
Slate agency may require. 

ic> Applications to the State agency 
for rehabilitative services grants must 
contain assurances that: 

(1) Provisions will be made, to the ex¬ 
tent feasible, for coordination of the 
project or program on a continuing basis 
with the operations of public and private 
agendas and organizations furnishing 
welfare, education, health, mental 
health, recreation. Job training. Job 
placement, corrections and other basic 
services in the community for youth; 

<2) Reasonable efforts will be made to 
secure or provide necessary services for 
diagnosing, treating and rehabilitating 
delinquent youth and those in danger of 
becoming delinquent. Including youth 
who are on parole or probation, which 
are either not being provided in the com¬ 
munity or are inadequate to meet its 
needs; 

(3) Maximum use will be made of 
other Federal. State, or local resources 
available for diagnosing, treating, and 
rehabilitating these youth; 

<4) Public and private agencies and 
organizations furnishing the services re¬ 
ferred to in subparagraph (1) of this 
paragraph will be consulted in the for¬ 
mulation of the project or program, tak¬ 
ing into account their services and ex¬ 
pertise, and with a view to adapting such 
services to the better fulfillment of the 
purposes expressed in section 111 of the 
Act. 

<d> States may make grants for the 
construction of comm unity-based, un¬ 
usual or Innovative facilities for the re¬ 
habilitation of delinquent youth and 
those in danger of becoming delinquent 
U> any county, municipality or other local 
public agency or combination thereof 
in accordance with the provisions of Sub- 
part F of this part. 

8 270.59 (iranl* fur prnrnlSvr »rrvirrH. 

<a) State agencies may make grants 
for preventive services, to fulfill the pur¬ 
poses expressed in section 121 of the Act. 
to any local public agency or local non¬ 
profit private agency or organization. 

<b> Applications to the State agency 
for preventive services grants must con¬ 
tain the following information; 

< 1) a budget and budget Justiffcation. 

<2> 'Hie qualifications of the principal 

*taff members to be responsible for the 
project or program. 

<3) A statement of the goals of the 
proposed project or program. 

<4> A description of the methods to be 
employed in implementing the goals of 
the project or program. 

t5) A description of the innovative 
features of the project or program. 

151 A description of the nature and 
extent of delinquency problems within 
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the designated area of concern and a 
statement of the need of the proposed 
services. 

(7) A description of existing services 
for delinquent youth and those in danger 
of becoming delinquent within the desig¬ 
nated area of concern. 

(8) A description of the relationship 
of the project or program to other Fed¬ 
eral. State, or local preventive and re¬ 
habilitative services within the desig¬ 
nated area of concern. 

< 9» A description of how the project or 
program will complement comprehensive 
plans and programs developed under 
other Acts related to the purposes of this 
Act. 

(10) A description of how the re¬ 
sources and services of public and private 
agencies furnishing welfare, education, 
health, mental health, preventive and 
rehabilitative. Job training. Job place¬ 
ment. recreation, corrections, and other 
basic services in the community will be 
available and accessible to the project or 
program participants 

(11) A description of how public and 
private agencies and organizations con¬ 
cerned with youth as well as youth them¬ 
selves have been Involved significantly in 
determining the appropriateness of the 
project or program and in designing the 
nature and scope of the activities to be 
conducted. 

U2» A description of how the partici¬ 
pants will be Involved significantly in 
the operation and evaluation of the pro¬ 
posed project or program. 

(13* A description of the provisions 
to be made for an ongoing, inservice 
program of staff development for both 
professional and nonprofessional project 
or program staff. 

(14> A description of the provisions 
that have been made for a systematic 
evaluation of the project or program 
results. 

(15) Such other information as the 
State agency may require. _ 

<c> Applications to the State agen¬ 
cy for preventive services grants must 
contain assurances that: 

il> Steps have been or will be taken 
toward provision, within a reasonable 
period of time, of a program of services 
within the area served which are nec¬ 
essary for the prevention of delinquency, 
including the diagnosis, treatment and 
rehabilitation of youth in danger of be¬ 
coming delinquent; 

*2) Special efforts will be made to 
assure that the services provided will be 
available for youth with serious behav¬ 
ioral problems; 

(3) Provisions will be made, to the ex¬ 
tent feasible, for coordination of the 
project on a continuing basis with the 
operations of public and private agencies 
and organizations furnishing welfare, 
education, health, mental health, recrea¬ 
tion. Job training. Job placement, correc¬ 
tions, and other basic services in the 
community for youth; 

(4) Reasonable efforts will be made to 
secure or provide necessary services for 
diagnosing, treating, and rehabilitating 
youth in danger of becoming delinquent, 
including youth who are on parole or 
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probation, which are either not being 
provided In the community or are inade¬ 
quate to meet its needs; 

(5) Maximum use will be made of 
other Federal. State or local resources 
available for diagnosing, treating and re¬ 
habilitating these youth; 

(6) Public and private agencies and 
organizations furnishing the services re¬ 
ferred to In subparagraph (3) of this 
paragraph will be consulted in the for¬ 
mulation of the project or program, tak¬ 
ing into account their services and ex¬ 
pertise, and with a view* to adapting such 
services to the better fulfillment of the 
purposes expressed in section 121 of the 
Act. 

§ 270.60 The Stale agency. 

(a) The State plan shall describe the 
organizational structure of the State 
agency. Including a description of the or¬ 
ganizational units, the functions assigned 
each and the relationships among units. 
The organizational structure shall pro¬ 
vide for all the functions for which the 
State is responsible under the plan, shall 
provide for Interdisciplinary staff, and 
shall be suited to the size and scope of 
the projects and programs in the State 
ib> The plan shall demonstrate the 
capability of the 8tatc agency in the 
areas of planning, project and program 
development, technical assistance and 
evaluation. 

<c> The plan shall describe the ad¬ 
ministrative procedures to be employed 
In the evaluation of applications for 
giants for projects and programs. In 
making such grants and in insuring that 
funds are used in accordance with ap¬ 
proved applications. 

<d> The plan shall provide for on¬ 
going planning of delinquency preven¬ 
tion and control activities. 

»e> The plan shall provide for techni¬ 
cal assistance to local public and pri¬ 
vate agencies and organizations through¬ 
out the State engaged in or preparing to 
engage in activities related to delin¬ 
quency prevention and control. 

^ 270.61 Distribution of fund*. 

<a> The State plan shall set forth a 
method for the distribution of funds 
which gives emphasis to the areas of 
greatest need. To do tills, the State plan 
shall set forth priorities for location and 
types of projects and programs. The fol¬ 
lowing factors shall be used to determine 
the priorities for the distribution of 
funds among projects and programs 
throughout the State: 

(1) Demographic data regarding youth 
populations within geographical subdi¬ 
visions of the State, including: 

(i) Present and projected numbers 
of children and youth, taking into ac¬ 
count mobility within the State. 

<ii) Present and projected rates of 
police handling, rates of court han¬ 
dling and rates of commitment to insti¬ 
tutions within the juvenile Justice 
system. 

(ill) Present and projected youth 
school population and dropout rates. 

tiv) Present and projected youth un¬ 
employment rates. 
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(v) Other statistical indicators of 
socio-economic status of youth, lnclud- 
in# information on race, family income, 
health status, housing, education, etc. 

(2) The nature and scope as well as 
the adequncy of current prevention proj¬ 
ects and programs in the State for delin¬ 
quent youth and youth in danger of 
becoming delinquent. Including existing 
educational, vocational training, preven¬ 
tive health, social and youth service pro¬ 
grams, and other community programs 
for youth. 

<3> The nature and scope of current 
rehabilitation projects and programs in 
the State for delinquent youth and youth 
in danger of becoming delinquent, in¬ 
cluding programs and institutions relat¬ 
ing to the custody, care, treatment, and 
release of delinquent youth. In light of 
the Information and data gathered in the 
above areas, an evaluation of the ade¬ 
quacy of existing rehabilitative services, 
gaps in services and programs and pro¬ 
jected need for services to delinquent 
youth and youth in danger of becoming 
delinquent. 

(4) The statutes, policies, and proced¬ 
ures of the Juvenile justice system, as well 
as any proposed changes in the system. 

<b* The State plan in its priorities 
for location and types of projects and 
programs must give emphasis to com¬ 
munity-based alternatives to methods of 
institutionalization and to community- 
based programs which make maximum 
use of educational and vocational oppor¬ 
tunities as well as other community 
resources. 

(c) The State plan shall provide for 
distribution of funds In accordance with 
the priorities established under para¬ 
graphs (a) and <b> of this section. 

§ 270.62 Ralancc between prevention 
and rehabilitation project* and pro¬ 
gram*. 

The State plan must provide for an 
appropriate balance between prevention 
and rehabilitation projects and pro¬ 
grams. the acceptability of which will 
be determined by the Administrator. The 
State plan shall show how it will serve 
to improve, expand, or supplement ex¬ 
isting services to provide an appropriate 
balance between prevention and rehabil¬ 
itation projects and programs. 

§ 270.63 Rc!ntion*hip* viitb other pro¬ 
gram*. 

<a> The State plan shall provide that 
plans, projects, and programs developed 
or approved by the State under the State 
plan will be coordinated with related 
agencies, organizations, and groups on 
the local, county, municipal, and State 
levels Including, but not limited to: 

(1) State and local programs under 
the Social Security Act. the Elementary 
and Secondary Education Act of 1965, 
the Vocational Rehabilitation Act. the 
Manpower Development and Training 
Act of 1962. the Economic Opportunity 
Act. the Demonstration Cities and 
Metropolitan Development Act of 1966. 
the Omnibus Crime Control and Safe 
Streets Act of 1968 as well as those proj¬ 
ects and programs funded under titles 
11 and ID of this Act. 
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(2) Public and private agencies, or¬ 
ganizations, and groups concerned with 
delinquent youth and those in danger 
of becoming delinquent such as State 
and local courts: law enforcement 
and correctional agencies: child wel¬ 
fare agencies: local and area wide youth 
groups: educational institutions: health 
and mental health organizations; job 
training and Job placement agencies; 
and housing agencies. 

(b) The State plan shall also provide, 
where appropriate, that resources under 
other programs, including programs de¬ 
scribed in paragraph (a) of this sec¬ 
tion, will be used, to the maximum ex¬ 
tent. in carrying out plans, projects, aqd 
programs under the State plan. 

$ 270.61 Public participation. 

<a) The State plan shall provide that 
State, local and areawide public and 
private groups and organizations con¬ 
cerned with youth as well as youth them¬ 
selves will be engaged in the process of 
developing and implementing the State 
plan. State and local public agencies 
represented could include courts; law* 
enforcement agencies; correctional agen¬ 
cies; parole and probation agencies; 
preventive and rehabilitative services; 
educational institutions; vocational re¬ 
habilitation services; public, preventive, 
and mental health agencies; and child 
welfare agencies. Private and voluntary 
agency representation could Include 
those that deal with youth, especially de¬ 
linquent youth and those in danger of 
becoming delinquent. Youth members 
could include, among others, those who 
have had formal or Informal contact 
with law enforcement agencies or the 
Juvenile justice system. Local and area¬ 
wide groups, including youth, could par¬ 
ticipate by means of representation on 
State, regional and local advisory boards, 
such as the advisory body on juvenile de¬ 
linquency planning referred to in 5 270.- 
16 of Subpart B. Representation on these 
boards should provide a balance of in¬ 
terest in rehabilitation and prevention 
with a proportionate distribution among 
local public and private agencies and 
representatives of youth and youth 
groups. Such boards shall have a direct 
and clear role In the decision-making 
processes of the single State agency so 
that the boards can help to shape delin¬ 
quency prevention and control activities 
within the State. 

<b> The State plan shall provide for: 

(1) Regular consultation with such 
boards on major policy issues concern¬ 
ing the State plan and on-going plan¬ 
ning activities. 

(2) Review and consideration by such 
boards of local applications for funds 
under the State plan. 

(3) Review and consideration by such 
boards of any recommendations or re¬ 
ports that are sent to the chief executive 
of the State. 

The boards shall submit to the chief ex¬ 
ecutive of the State their written ma¬ 
jority and minority reports on issues, 
applications, and reports considered by 
them. 


§ 270.63 Maintenance of effort. 

The State plan must set forth policies 
and procedures which give assurance 
that the Federal grant will supplement 
and. to the extent practicable, increase 
the fiscal effort that would, in the ab¬ 
sence of such a Federal grant, be made 
by the State and subdivisions thereof in 
the held of juvenile delinquency and 
youth development. 

§ 270.66 FSalualion. 

The State plan shall provide for the 
evaluation, at least annually, of the ef¬ 
fectiveness of the projects and programs 
supported under the State plan 

§ 270.67 DiiMtcni{nation of information. 

The State plan shall provide for the 
dissemination of information obtained in 
the evaluation required under i 270.66 
and any other useful information to local 
public or nonprofit private agencies and 
organizations in the State operating in 
the held of juvenile delinquency or in 
related fields. 

§ 270.68 Monitoring of u»r of fund*. 

The State plan shall provide for adop¬ 
tion of procedures to assure that funds 
paid to local public or nonprofit private 
agencies and organizations with respect 
to projects and programs under the plan 
will be used in accordance with applica¬ 
tions therefor approved under the plan. 

§ 270.69 Report*. 

(a> The Stale plan shall provide for 
making an annual report to the Adminis¬ 
trator, containing the results of evalua¬ 
tions under f 270.66 and any other 
information necessary for an assessment 
of the effectiveness of the program within 
the State. 

<b> This report shall Include a descrip¬ 
tion of the Activities of the advisory 
bodies established under } 270.64. 

<c> The grantee shall also submit to 
the Administrator other reports in such 
form and containing such information as 
may reasonably be necessary to enable 
the Administrator to perform his func¬ 
tions under this subpart, and shall keep 
such records and afford such access 
thereto as the Administrator may find 
necessary to assure the correctness and 
verification of such reports. 

§ 270.70 Project re%icw. 

<a> Applications submitted to the 
State agency for either rehabilitative or 
preventive services grants shall be re¬ 
viewed by an advisory committee estab¬ 
lished by the State as specified In 
5 270.64. 

<b> In determining whether or not to 
approve applications for rehabilitative or 
preventive services grants, the State 
agency shall consider the following, 
among other relevant factors, in the 
State or in the applicant’s community: 

(1 > The relative cost and effectiveness 
of the project or program in effectuating 
the purposes expressed in section 111 or 
section 121 of the Act; 

(21 The incidence of and rate of in¬ 
crease in youth offenses and juvenile 
delinquency; 
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<3) The school dropout rates; 

<4) The youth unemployment rates; 
(5) The adequacy of existing facilities 
and services for carrying out the pur¬ 
poses expressed In section 111 or section 
121 of the Act; 

< 6 > The extent of comprehensive plan¬ 
ning in the community for carrying out 
the purposes expressed in section 111 or 
section 121 of the Act; 

i7) The extent to which the proposed 
project or program will incorporate new 
or innovative techniques to carry out the 
purposes expressed In section 111 or sec¬ 
tion 121 of the Act; 

<8> The extent to which the proposed 
project or program will incorporate pro¬ 
grams for the parents of delinquent 
youth and those in danger of becoming 
delinquent, as well as programs for other 
adults who offer guidance or supervision 
to these youth. 

<c> Any major proposed amendments 
to an approved application shAll be sub¬ 
mitted in writing, in advance to the State 
agency for review. No such changes shall 
be put into effect without the approval of 
the State agency. 

<d> The State agency may establish 
additional application requirements, 
( valuation criteria, and grant conditions 
which are not inconsistent with the Act 
or this subpart. 

§ 270.71 Denial of taiiprtival. 

The State plan shall provide that Anal 
action by the State agency denying (in 
whole or in part) or withholding funds 
with respect to any application (or 
amendment thereof > made to it for a 
f rant under title I, part B or C of the Act 
Nhall not be taken without first affording 
the applicant reasonable notice and op¬ 
portunity for a hearing. 

§2<0.i2 Projfjria I ill'll depart from 
plan. 

The State plan shall provide, in the 
case of an application for a project or 
program which is m the nature of an 
amendment to the State plan or a clear 
departure from the purview of the State 
plan, that final approval by the State 
agency of such application shall not be 
Kiven unless such application has been 
submitted to the Administrator together 
^ith a brief statement describing the 
proposed project or program, and the 
Administrator lias not. within 30 days 
after such submission, disapproved such 
application. 

n 2 <0.73 KfTrct of $tal<* or IikaI Ian . 

Except as otherwise authorized, the 
administrative provisions of State or 
local law applicable to the monies appro¬ 
priated, respectively, to State or local 
public agencies, shall apply to Federal 
monies paid, respectively, to States and 
local agencies under this subpart. 

> 270.71 H»r»l and auditing procf* 
durm. 

<a> Fiscal procedures. The State and 
its grantees shall provide for such fiscal 
control and fund accounting procedures 
are necessary to assure proper dis¬ 
bursement of, and accounting for, the 
federal funds paid to them. Accounts 
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and supporting documents relating to 
project and program expenditures shall 
be adequate to permit an accurate and 
expeditious audit. 

<b> Auditing procedures. The State 
and its grantees shall make appropriate 
provision for the auditing of project and 
program expenditure records, and such 
records as well as the audit reports shall 
be available to auditors of the Federal 
Government. 

§ 270.75 Retention of rrrorfU. 

<a> General rule. The State and its 
grantees are required to maintain grant 
accounting records, identifiable by grant 
number, until audit by or on behalf of 
the Department or for 5 years after the 
end of the budget period, whichever is 
the lesser. Original documents, such as 
invoices, checks, time records, and pay¬ 
rolls in support of direct costs, may be 
retained in grant flies or In the grantees' 
regular flies provided the grantees' ac¬ 
counting records contain adequate refer¬ 
ences for identifying and locating the 
original documents. However, in all cases 
records shall be retained until resolu¬ 
tion of audit questions relating to indivi¬ 
dual grants. 

<b> Inventories o/ equipment. Where 
equipment which costs $300 or more per 
item is purchased by the State or its 
grantees, inventories and other records 
supporting accountability shall be main¬ 
tained until the State is notified of the 
completion of the Department's review 
and audit covering disposition of such 
equipment. Such equipment may not be 
sold or exchanged for unlike equipment 
prior to the expiration of its useful life 
or the expiration of the project period 
and all extensions thereof, whichever 
occurs first. 

§ 270.76 Publication* and copy rig I it*. 

<a> Publications. The State or its 
grantees may publish the results of any 
project or program without prior review 
by the Service: Provided , That such pub¬ 
lications carry an acknowledgement of 
assistance received under the Act. and 
a statement that the claimed findings 
and conclusions do not necessarily reflect 
the view’s of the Service; and provided 
that copies of the publication are fur¬ 
nished to the Service. 

■ b) Copyright. Where the grant-sup¬ 
ported activity results in a book or other 
copyrightable material, the State or its 
grantees are free to copyright, but the 
Service reserves a royalty-free, non¬ 
exclusive. and irrevocable license to re¬ 
produce, publish, translate, or otherwise 
use, and to authorize others to use. all 
copyrightable or copyrighted material re¬ 
sulting from the grant-supported ac¬ 
tivity. 

§ 270,77 V'ailnr? |o rnnipl* %%illt llir 
Siair plan. 

Whenever the Secretary, after rea¬ 
sonable notice and opportunity for hear¬ 
ing to any State agency, finds that there 
has been a failure to comply substantially 
with any requirement set forth in the 
plan of that State approved under this 
subpart, the Secretary shall notify the 
agency that further payments will not 
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be made to the State under title I. parts 
B and C of the Act (or, in his discretion, 
that the 8tate agency shall not make 
further payments thereunder to spec¬ 
ified public agencies or nonprofit pri¬ 
vate agencies or organizations affected 
by the failure) until he is satisfied that 
there is no longer any such failure to 
comply. Until he is so satisfied, no fur¬ 
ther payments shall bo made to the State 
under such parts or payments by the 
State agency under such parts shall be 
limited to public agencies or nonprofit 
private agencies and organizations not 
affected by the failure, as the case may 
be. 

Subport E—Rehabilttofive Services; 

Direct Grants 
§ 27o.U0 Pttrpoee. 

<a> The purpose of tills subpart is to 
promote the use of community-based 
services for the rehabilitation of delin¬ 
quent youth, including youth who are on 
probation or parole and youth in danger 
of becoming delinquent; to assist courts, 
correctional institutions, law enforce¬ 
ment agencies, and other agencies having 
responsibility with respect to delinquent 
youth and youth in danger of becoming 
delinquent to develop, improve and make 
full use of rehabilitative services for 
these youth, especially alternatives to 
traditional correctional practices: to en¬ 
courage and assist States to utilize re¬ 
sources under other programs. In such 
fields as general and vocational educa¬ 
tion. crime prevention and detection. Job 
training, health, and welfare; to sup¬ 
port community-based programs for the 
rehabilitation of delinquent youth and 
youth in danger of becoming delinquent: 
to assist State and local communities to 
establish effective methods of coordinat¬ 
ing the planning, conduct and delivery 
of rehabilitative services: and to en¬ 
courage the design and development of 
community-based, unusual and special- 
purpose or Innovative types of facilities 
for the rehabilitation of delinquent youth 
and youth in danger of becoming delin¬ 
quent. 

»b) Grants are available to meet the 
cost of securing or providing services de¬ 
signed to carry out these purposes, but 
only to tlie extent and for the period 
reasonably necessary for the community 
to provide such services, 

§270.81 Migiliiliiy. 

Grants under this subpart may be 
made to any State, county, municipality, 
or other public agency or combination 
thereof, in States not having a State 
plan approved under section 131 of the 
Act. 

§ 270.82 Miatrhinjc requirement*. 

<a> Federal financial participation for 
rehabilitative services projects will not 
exceed 60 percent of the total cast of 
the project or program for which the 
grant is made. 

<b) The non-Federal participation 
may be derived from a variety of sources, 
including: 

(1) New State or local appropriations 
or other new’ grantee funds: 
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(2) Existing funds and time of per¬ 
sonnel used for the on-going activities 
of the agency which are made a part of 
the project. 

Services or space donated to the project 
may not be included as a grantee con¬ 
tribution to the cost of the project or 
program. Grantee funds or services de¬ 
rived from other Federal funds or used 
for matching any other Federal grant 
may not be used to match the Federal 
funds in tills program except as other¬ 
wise specifically allowed by Federal 
statute. 

<c) The application must contain as¬ 
surances that the Federal grant funds for 
rehabilitative services will be used to 
supplement and. to the extent practi¬ 
cable. increase the level of funds that 
would otherwise be made available by the 
State or locality for this purpose and 
that the Federal funds will not supplant 
such non-Federal funds. 

<d> If an Indian tribe applying for 
a grant does not have sufficient funds 
available to meet the non-Federal share 
of the cost of a project or program, the 
Administrator may increase the Federal 
share of the cost to the extent necessary. 
An application from an Indian tribe re¬ 
questing an increased Federal share must 
be accompanied by a complete financial 
statement substantiating its Inability 
to meet the non-Federal share require¬ 
ment. 

§ 270.8.1 Application. 

(a> An application for funds under 
this subpart shall contain the follow¬ 
ing information: 

<1) A budget and budget Justification. 

(2) The qualifications of the princi¬ 
pal staff members to be responsible for 
the project or program. 

<3) A statement of the goals of the 
proposed project or program and how 
they relate to the purposes of this 
subpart. 

(4> A description of the methods to be 
employed in Implementing the goals of 
the project or program. 

(5) A description of the innovative 
features of the project or program. 

(6) A description of the nature and 
extent of delinquency problems within 
the designated area of concern and a 
statement of the need for the proposed 
services, 

<7) A de-scrlption of existing services 
for delinquent youth and those in danger 
of becoming delinquent within the desig¬ 
nated area of concern. 

<8> A description of the relationship 
of the project or program to other Fed¬ 
eral. 8tate r or local preventive and re¬ 
habilitative services within the desig¬ 
nated area of concern. 

< 9 > A description of how the resources 
and services of public and private agen¬ 
cies furnishing welfare, education, 
health, mental health, preventive and 
rehabilitative. Job training, Job place¬ 
ment, recreation, corrections, and other 
basic services in the community will be 
available and accessible to project 
participants. 


(10) A description of how the project 
or program will complement comprehen¬ 
sive plans and activities developed under 
other Acts related to the purposes of this 
Act. 

(11) A description of how public and 
private agencies and organizations con¬ 
cerned with youth as well as youth them¬ 
selves have been Involved significantly 
in determining the appropriateness of 
the project or program and in designing 
the nature and scope of the activities to 
be conducted. 

(12) A description of how the partici¬ 
pants will be involved significantly In 
the operation and evaluation of the pro¬ 
posed project or program. 

(13) A description of how the pro¬ 
posed project or program represents a 
new or innovative, community-based al¬ 
ternative to traditional correctional 
practices. 

(14) A description of the provisions to 
be made for an on-going in-service pro¬ 
gram of staff development for both pro¬ 
fessional and non professional project or 
program staff. 

(15) A description of the provisions 
that have been made for a systematic 
evaluation of project or program results. 

(16) Such other information as the 
Administrator may require. 

(b > In addition, applications shall con¬ 
tain assurances that: 

(1) Provisions will be made, to the 
extent feasible, for coordination of the 
project or program on a continuing basis 
with the operations of public and private 
agencies and organizations furnishing 
welfare, education, health, mental 
health, recreation. Job training. Job 
placement, corrections, and other basic 
services in the community for youth. 

(2) Reasonable efforts will be made 
to secure or provide necessary services 
for diagnosing, treating, and rehabilitat¬ 
ing delinquent youth and those in danger 
of becoming delinquent, including youth 
who are on parole or probation, which 
are either not being provided in the 
community or are inadequate to meet 
its needs. 

<3) Maximum use will be made of 
other Federal State, or local resources 
available for diagnosing, treating, and 
rehabilitating these youth. 

(4) Public and private agencies and 
organizations furnishing the services re¬ 
ferred to In subparagraph (1) of this 
paragraph will be consulted in the for¬ 
mulation of the project or program, 
taking Into account their services and 
expertise, and with a view to adapting 
such services to better fulfillment of the 
purposes of this subpart. 

(c> The application shall be executed 
by an Individual authorized to act for the 
applicant and to assume on behalf of the 
applicant the obligations Imposed by 
the terms and conditions of any award, 
Including this subpart. 

(d) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the Ad¬ 
ministrator. No such changes shall be put 
Into effect without the approval of the 
Administrator. 


§ 270.81 Furfur* con*Mrred in evaluat¬ 
ing proposal*. 

In determining whether or not to ap¬ 
prove applications for rehabilitative 
services grants, the Administrator shall 
consider the following among other rele¬ 
vant factors: 

(a) The relative cost and effectiveness 
of the project or program in effectuating 
the purposes expressed in section 111 of 
the Act. 

<b) The incidence of and rate of in¬ 
crease in youth offenses and Juvenile 
delinquency. 

<c) The school dropout rates. 

(d) The youth unemployment rates. 

(e) The adequacy of existing facilities 
and services for carrying out the pur¬ 
poses expressed in section 111 of the Act. 

(f) The extent of comprehensive plan¬ 
ning in the community for carrying out 
the purposes expressed in section 111 of 
the Act. 

(g) The extent to which the proposed 
project or program will incorporate new 
or innovative techniques within the State 
or community to carry out the purposes 
expressed in section 111 of the Act 

<h> The extent to which the proposed 
project or program will incorporate pro¬ 
grams for the parents of delinquent 
youth and those in danger of becoming 
delinquent, as well as programs for other 
adults who offer guidance or supervision 
to these youth. 

<i> The relative extent to which finan¬ 
cial support is committed by the appli¬ 
cant for the operation of the project or 
program, 

(J > The relative extent to which public 
and private agencies and organizations 
concerned with youth as well as youth 
themselves have been Involved signifi¬ 
cantly in determining the appropriate¬ 
ness of the project or program, and In 
designing the nature and scope of the 
activities to be conducted. 

ck) The relative extent to which the 
project or program will complement com¬ 
prehensive plans and activities devel¬ 
oped under other Acts related to the 
purposes of this Act. 

(1) The relative extent to which the 
applicant has been assured of the cooper¬ 
ation of public and private agencies 
whose participation is necessary to proj¬ 
ect or program success. 

<m> The relative extent to which the 
services and resources of public and pri¬ 
vate agencies and organizations furnish¬ 
ing welfare, education, health, mental 
health, preventive and rehabilitative, 
recreation. Job training. Job placement, 
corrections, and other basic services in 
the community will be available and ac¬ 
cessible to the project or program 
participants. 

<n> The relative extent to which the 
project or program will result in new’ em¬ 
ployment and new careers in the field 
of delinquency prevention and control. 

(o) The relative extent to which the 
participants will be involved significantly 
in the operation of the proposed project 
or program. 
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(p) The relative extent to which op¬ 
portunities for full community participa¬ 
tion will be afforded to the project or 
program participants. 

§ 270.85 Project review. 

All applications which meet the legal 
requirements for a grant under this sub- 
part will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit ad¬ 
ditional Information cither before or 
after consideration of the application. 
The Technical Advisory Committee 
makes recommendations to the Adminis¬ 
trator. who determines the action to be 
taken with respect to each application 
and notifies the applicant accordingly. 

§ 270.86 Grant award*. 

All grant awards shall be In writing, 
shall specify the amount of funds 
granted, the budget period for which 
support is given, and the total project 
period for which support Is contemplated. 
For continuation support, grantees must 
make separate application In the form 
and detail required by the Administrator. 

§ 270.87 Noli fu n lion lu jurisdiction* 
affected* 

Applicants must send copies of grant 
applications to the governing bodies of 
each of the political units principally af¬ 
fected and to the chief executive of the 
State or to an officer designated by him 
or by State law. Such governing bodies 
and officials have thirty days from the 
receipt of copies of the application to 
submit evaluations of the proposed proj¬ 
ect or program to the Administrator. 
They may request from the Administra¬ 
tor additional time to comment. The ap¬ 
plicant should indicate to whom copies 
of the application have been submitted 
for evaluation. 

§ 270.88 Payment*. 

The Administrator shall from time to 
time make payments to a grantee of all 
or a portion of any grant award, either 
In advance or by way of reimbursement 
for expenses to be Incurred or incurred 
in the project period, to the extent he 
determines such payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project or pro¬ 
gram. All such payments shall be re¬ 
corded by the grantee in accounting 
records separate from all other fund 
accounts, including funds derived from 
other grant awards. Amounts paid shall 
be available for expenditure by the 
grantee in accordance with the regula¬ 
tions of this subpart throughout the 
project period subject to such limitations 
as the Administrator may prescribe. 

§ 270.89 Expenditure of grant fund*. 

(a) Except as otherwise authorized, 
the administrative provisions of State 
or local law applicable to monies ap¬ 
propriated to the public agency shall ap¬ 
ply to Federal monies paid to the public 
agency under this subpart. 

( b) Grants under this subpart will be 
available for the following types of 


expenditures for approved projects or 
programs: 

<1> Salaries, cost of travel, and re¬ 
lated expenses of project or program 
personnel: 

(2) Necessary supplies, equipment, and 
related expenses; 

(3) Purchase or provision of services 
to individuals served by the project or 
program; 

(4) Costs of administration and other 
indirect costs of the project or program, 
subject to such limitations as are set 
forth In the Bureau of the Budget Cir¬ 
cular A-87, and as the Administrator 
may establish; and 

(5) Such other items as are Included 
in the approved appllcation. 

<c) Expenditures shall be in connec¬ 
tion with the conduct of the project or 
program os approved. 

8 270.90 Report* nml record*. 

The grantee shall make reports to the 
Administrator in such form and con¬ 
taining such Information as may reason¬ 
ably be necessary to enable the Adminis¬ 
trator to perform his functions under 
this subpart, and shall keep such records 
and afford such access thereto as the Ad¬ 
ministrator may find necessary to assure 
the correctness and verification of such 
reports. 

§ 270.91 Fi*eal and auditing procedure*. 

(a> Fiscal procedures . The grantee 
Shall provide for such fiscal control and 
fund accounting procedures ns are neces¬ 
sary to assure proper disbursement of. 
and accounting for. the Federal funds 
paid to it. Accounts and supporting doc¬ 
uments relating to project or program 
expenditures shall be adequate to per¬ 
mit an accurate and expeditious audit. 

<b> Auditing procedures. Each grantee 
shall make appropriate provisions tor the 
auditing of project or program expend¬ 
iture records and such records as well 
as the audit reports shall be available to 
auditors of the Federal Government. 

§ 270.92 Retention of record*. 

(a> General rule . Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords. identifiable by grant number, until 
audit by or on behalf of the Depart¬ 
ment or for 5 years after the end of the 
budget period, whichever is the lesser. 
Original documents, such as Invoices, 
checks, time records, and payrolls in 
support of direct costs, may be retained 
in grant files or in the grantees' regular 
files provided the grantees’ accounting 
records contain adequate references for 
identifying and locating the original doc¬ 
uments. However. In all cases records 
shall be retained until resolution of audit 
questions relating to Individual grants. 

<b> Inventories of equipment . Where 
equipment which costs $300 or more per 
item is purchased by the grantee, in¬ 
ventories and other records supporting 
accountability shall be maintained until 
the grantee Is notified of the completion 
of the Department’s review and audit 
covering the disposition of such equip¬ 
ment. Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of its useful life or the 


expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

§ 270.93 Publication* nml copyrights, 

(a) Publications. Grantees under this 
subpart may publish the results of any 
project or program without prior review 
by the Service, provided that such publi¬ 
cations carry an acknowledgement of as¬ 
sistance received under the Act. and a 
statement that the claimed findings and 
conclusions do not necessarily reflect the 
views of the Service, and provided that 
copies of the publications are furnished 
to the Service. 

(b> Copyright. Where the grant-sup¬ 
ported activity results In a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service reserves 
a royalty-free, nonexclusive, and irrevo¬ 
cable license to reproduce, publish, trans¬ 
late, or otherwise use, and to authorize 
others to use, all copyrightable or copy¬ 
righted material resulting from the 
grant-supported activity. 

g 270.91 IntercV. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1968 
(Public Law 90-577>, a State, as defined 
in section 102 of that Act. will not be 
held accountable for interest earned on 
grant funds pending their disbursement 
for program purposes. A State, as defined 
in the Intergovernmental Cooperation 
Act. section 102, means any one of the 
several States, the District of Columbia, 
Puerto Rico, any territory or possession 
of the United States, or any agency or 
instrumentality of a State, but does not 
include the governments of the political 
subdivisions of the State. All other 
grantees must return to the 8ervJce all 
interest earned on grant funds. 

g 270.93 Termination. 

A grant may be terminated in whole 
or In part at any time at the discretion 
of the Administrator. Noncancelablc ob¬ 
ligations properly Incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be 
promptly notified of such termination In 
writing and given the reasons therefor. 

Subpart F—Construction 
§ 270.100 Purpose. 

Grants under this subpart are avail¬ 
able to pay part of the cost of construc¬ 
tion of community-based, unusual, and 
special purpose or innovative facilities 
for the rehabilitation of delinquent 
youth and those in danger of becoming 
delinquent. 

§270.101 Eligibility. 

(a) In States having a State plan ap¬ 
proved under section 131 of the Act, 
grants are available, upon application to 
the State agency administering the plan, 
to any county, municipality, or other 
local public agency or combination 
thereof. 

(b) In States without such a plan, 
grants are available, upon application to 
the Service, to any State, county, munici¬ 
pality. or other public agency or com¬ 
bination thereof. 
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RULES AND REGULATIONS 


§270.102 Matching requirement*. 

(a) Federal financial participation 
under this Subpart may not exceed SO 
percent of the total cost of the construc¬ 
tion. Services, space or materials donated 
to the project may not be included as a 
grantee contribution to the cost of the 
project or program. Grantee funds or 
services derived from other Federal funds 
or used for matching other Federal 
grants may not be used to match the 
Federal funds in this program except as 
otherwise specifically allowed by Fed¬ 
eral statute. 

<b) The application mast contain as¬ 
surances that the Federal grant funds for 
construction will be used to supplement 
and. to the extent practicable, increase 
the level of funds that would otherwise 
be made available by the State or locality 
for this purpose and that the Federal 
funds will not supplant such non-Federal 
funds. 

<c) If an Indian tribe applying di¬ 
rectly to the Service under 9 270.101(a) 
does not have sufficient funds available 
to meet the non-Federal share of the 
cost of a project under this subpart, the 
Administrator may increase the Federal 
share of the cost to the extent necessary. 
An application from an Indian tribe re¬ 
questing an Increased Federal share 
must be accompanied by a complete fi¬ 
nancial statement substantiating its in¬ 
ability to meet the non-Federal share 
requirement. 

§ 270.103 IW of f iiiuN. 

<a> Project funds. Federal and match¬ 
ing, may be used for: 

(1) Construction of new buildings. 

(2) Acquisition of existing buildings. 

(3) Expansion, remodeling or altera¬ 
tion of existing buildings. 

(4) Initial equipment for such build¬ 
ings. 

(b) Project funds. Federal and match¬ 
ing. may not be used for: 

(1) Purchase of land. 

(2) Off-site improvements. 

§ 270.101 Application and review pro¬ 
cedure*. 

(a > Applications directly to the Service 
shall be submitted in such form and con¬ 
taining such information as the Admin¬ 
istrator may prescribe, including the re¬ 
quirements of { 270.10S. 

(b) Applications to States having an 
approved State plan shall be submitted in 
such form and containing such informa¬ 
tion as the State agency and the Admin¬ 
istrator may prescribe, including the 
requirements of S 270.105. Such applica¬ 
tions shall be considered by the agency 
and evaluated in the light of the prior¬ 
ities for rehabilitation activities stated in 
the State plan and the criteria stated in 
5 270.107. Applications which the State 
agency determines to fund shall be sub¬ 
mitted to the Service for review and 
concurrence. 

<c> All applications which meet the 
legal requirements for a grant are proc¬ 
essed by the Service for submission to a 
Technical Advisory Committee appointed 
by the Administrator, which evaluates 
them in the light of the criteria stated in 


5 270.107. The applicant may be re¬ 
quested to submit additional information 
either before or after consideration of the 
application. The Technical Advisory 
Committee makes recommendations to 
the Administrator, who determines the 
action to be taken with respect to each 
application, and notifies the State 
agency, or. in the cAsSe of direct applica¬ 
tions, the applicant accordingly. 

(d) Any proposed amendments to an 
approved application in a State with an 
approved State plan shall be submitted 
in writing, in advance to the State 
agency, which will evaluate it and for¬ 
ward it to the Adminstrator for concur¬ 
rence. Any major proposed amendments 
to an application approved directly by 
the Service shall be submitted In writing, 
in advance to the Administrator. No 
changes shall be put into effect without 
the approval of the Administrator. 

(e) The application shall be executed 
by an individual authorized to act for the 
applicant and to assume on behalf of the 
applicant the obligations imposed by the 
terms and conditions of any award, 
including this subpart. 

§ 270.103 Applirnlion rout ml. 

(a> An application for funds under 
this subpart shall contain the following 
Information: 

(1) A description of the applicant's 
financial resources for the project, both 
for the facility Itself and the program to 
be operated in the facility. 

(2) A statement of need for the proj¬ 
ect or program. 

(3) A description of the applicant's 
existing and proposed program of 
services. 

(4) A description of the existing and 
the proposed staffing plans. 

(5) A description of the relationship 
of the applicant agency to other State or 
local services for delinquent youth and 
those in danger of becoming delinquent. 

(6) A description of the relationship 
of the project or program to any compre¬ 
hensive Juvenile delinquency plan, and 
any plan developed under any other Act 
which Is related to the purposes of this 
Act. 

(7) A description of oommunity sup¬ 
port for the project or program. 

(8) A description of the resources and 
services of public and private agencies 
furnishing welfare; education; mental, 
public and preventive health; vocational 
and other rehabilitative; Job training; 
Job placement; recreation; corrections; 
and other basic services in the commu¬ 
nity that will be available and accessible 
to the project or program participants. 

(9) A set of schematic drawings of the 
proposed project. 

GO) If youth are to be detained in the 
facility, a review of the authority to de¬ 
tain and the circumstances under which 
detention is authorized. 

(11) 8uch other information as the 
Administrator, or the State agency, may 
require. 

(b) In addition, applications shall con¬ 
tain assurances that: 

< l) Provisions will be made, to the ex¬ 
tent feasible, for coordination of the ac¬ 


tivities to be conducted in the facility on 
a continuing basis with the operations of 
public and private agencies and organi¬ 
zations furnishing welfare, education, 
health, mental health, recreation, job 
training. Job placement, corrections and 
other basic services in the community for 
youth; 

(2) Reasonable efforts will be made 
to secure or provide necessary services 
for diagnosing, treating and rehabilitat¬ 
ing delinquent youth and those in danger 
of becoming delinquent, including youth 
who are on parole or probation, which 
are cither not being provided in the 
community or arc inadequate to meet 
its needs; 

(3) Maximum use will .be made of 
other Federal. State, or local resources 
available for diagnosing, treating, and 
rehabilitating these youth; 

(4) Public and private agencies and 
organizations furnishing the services re¬ 
ferred to in subparagraph (1) of this 
paragraph will be consulted in the formu¬ 
lation of the project oi program to be 
operated in the facility, taking into ac¬ 
count their services and expertise, and 
with a view to adapting such services to 
better fulfillment of the purposes of this 
subpart. 

§270.106 Notification. 

Applicants who apply directly to the 
Service must send copies of grant ap¬ 
plications to the governing bodies of each 
of the political units principally affected 
and to the chief executive of the State 
or to an officer designated by him or by 
State law. Such governing bodies and 
officials have 30 days from the receipt of 
copies of the application to submit evalu¬ 
ations of the proposed project or pro¬ 
gram to the Administrator. They may 
request from the Administrator addi¬ 
tional time to comment. The applicant 
should indicate to whom copies of the 
application have been submitted for 
evaluation. 

§270.107 Factor* considered in c%uln- 
oling application*. 

In determining whether or not to ap¬ 
prove applications for the construction 
of rehabilitation facilities, the State 
agency and the Administrator shall con¬ 
sider the following, among other relevant 
factors: 

(a> The relative cost and effectiveness 
of the proposed facility in effectuating 
the purposes of this subpart. 

(b) The Incidence of and rate of in¬ 
crease in youth offenses and Juvenile 
delinquency; 

<c> The school dropout rates; 

(d» The youth unemployment rates; 

ce) The adequacy of existing facilities 
and services for carrying out the pur¬ 
poses of this subpart; 

< f) The extent of comprehensive plan¬ 
ning in the community for carrying out 
the purposes of this subpart; 

<g) The extent to which the proposed 
facility will incorporate new or innova¬ 
tive techniques within the State or com¬ 
munity to carry out the purposes of this 
subpart; 
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<h) The extent to which the project 
or program to be carried out In the pro¬ 
posed facility will incorporate programs 
for the parents of delinquent youth and 
those in danger of becoming delinquent, 
as well as programs for other adults who 
offer guidance or supervision to these 
youths; 

(I) The relative extent to which finan¬ 
cial support is committed by the appli¬ 
cant for the operation of the project or 

program; 

(J) The relative ability of the appli¬ 
cant to make effective and productive use 
of the proposed facility; 

<k) The relative extent to which pub¬ 
lic and private agencies and organisa¬ 
tions concerned with youth as well as 
youth themselves have been Involved in 
determining the appropriateness of the 
proposed facility, its location, size and 
design, and in designing the nature and 
scope of the activities to be conducted: 

(1) The relative extent to which the 
project or program will complement 
comprehensive plans and programs de¬ 
veloped under other Acts related to the 
purposes of this Act; 

<m) The relative extent to which the 
proposed facility will materially upgrade 
the physical and social qualities of the 
neighborhood and the extent to which 
it will enhance the neighborhood by ap¬ 
plying a high standard of design and 
architecture; 

(n) The relative extent to which the 
applicant has been assured of the co¬ 
operation of public and private agencies 
whose participation is necessary to proj¬ 
ect or program success: 

(o» The relative extent to which the 
services and resources of public and 
private agencies and organizations fur¬ 
nishing welfare, education, health, men¬ 
tal health, preventive and rehabilitative, 
recreation, job training. Job placement, 
corrections and other basic services in 
the community will be available and ac¬ 
cessible to youth to be served by the pro¬ 
posed facility; 

<P> The relative extent to which the 
project or program will result In new 
employment and new careers in the field 
of rehabilitation; 

The relative extent to which the 
youth served in the facility are to be In¬ 
volved in the operation of the proposed 
project or program; 

<r) The relative extent to which the 
proposed project or program repre¬ 
sents an innovative, community-based 
alternative to traditional forms of 
incarceration; 

In the case of residential facili¬ 
ties, the relative extent to which oppor¬ 
tunities for active and meaningful par¬ 
ticipation in the community will be 
offered to the residents. 

§ 270.1(18 Crant award*. 

All grant awards shall be in writing, 
abali specify the amount of funds grant¬ 
ed. the budget period for which support 
J* given, and the total project period 
for which support Is contemplated. For 
continuation support, grantees must 
make separate application In the form 
and detail required by the Administrator. 


RULES AND REGULATIONS 

§ 270.109 Payment*. 

Payments will be made on the basis 
of a certification by a qualified individual 
as to the amounts due the applicant for 
the cost of work performed and mate¬ 
rials and equipment furnished. Such cer¬ 
tification shall be based on adequate In¬ 
spections to determine that the w'ork has 
been performed upon a project or pur¬ 
chases have been made In accordance 
with the approved plans and specifica¬ 
tions. Payments shall be made at periodic 
Intervals consistent with the construc¬ 
tion progress of the project. In extraor¬ 
dinary circumstances when necessary 
to maintain construction progress, ad¬ 
vance payments may be made. Pinal pay¬ 
ment shall not be made until after the 
completion of the project. 

§ 270.110 A-Murancfs from applicant. 

In addition to any other requirements 
imposed by law. each construction grant 
shall be subject to the condition that the 
applicant will furnish and comply with 
the following assurances. The Adminis¬ 
trator may. at any time, approve excep¬ 
tions to these conditions and assurances 
where he finds that such exceptions are 
not inconsistent with the Act and the 
purposes of the project or program. 

(a) That the applicant has or will have 
a fee simple or such other estate or in¬ 
terest in the site, including necessary 
easements and rights-of-way. sufficient 
to assure for a period of not less than 10 
years undisturbed use and possession for 
the purpose of the construction and op¬ 
eration of the facility. 

(b) That the Administrator's approval 
of the final working drawings and speci¬ 
fications, which conform to the standards 
of construction and equipment specified 
by the Administrator, will be obtained 
before the project or program Is adver¬ 
tised or placed on the market for bidding. 

<c> That the applicant will perform 
actual construction work by the lump 
sum (fixed price) contract method; em¬ 
ploy adequate methods of obtaining com¬ 
petitive bidding prior to awarding the 
construction contract, either by public 
advertising or circularizing three or 
more bidders: and aw r ard the contract to 
the responsible bidder submitting the 
lowest acceptable bid- 

(d> That the applicant will enter Into 
no construction contract or contracts for 
the project or program or a part thereof, 
the cost of which is In excess of the csti- 
. mated cost approved in the application 
for that portion of the u’ork covered by 
the plans and specifications, without the 
prior approval of the Administrator. 

<e> That the applicant will submit to 
the State agency or. In the case of ap¬ 
plications directly to the Service to 
the Administrator, for prior approval 
changes that substantially alter the 
scope of work, function, utilities, or 
safety of the facility. 

(f) That the applicant will construct 
the facility, or cause it to be constructed, 
to final completion in accordance with 
the application and approved plans and 
specifications. 

(g) That the applicant will maintain 
adequate and separate accounting and 
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fiscal records and accounts for all funds 
provided from any source to pay the cost 
of the project or program, and permit 
audit of such records and accounts at 
any reasonable time. 

(h> That the applicant will furnish 
progress reports and such other infor¬ 
mation as the State agency or the Ad¬ 
ministrator may require. 

(i) That the applicant will provide 
and maintain competent and adequate 
architectural or engineering supervision 
and inspection at the construction site 
to insure that the completed work con¬ 
forms with the approved plans and 
specifications. 

(j) That sufficient funds will be avail¬ 
able to meet the non-Federal share of 
the cost of construction. Availability of 
funds for the non-Federal share of con¬ 
struction costs shall mean: (1) Funds 
immediately available, placed in escrow, 
or acceptably pledged: or (2) funds or 
fund sources specifically earmarked in a 
sum sufficient for that purpose; or (3) 
other assurances acceptable to the Ad¬ 
ministrator. 

(k) That sufficient funds will be avail¬ 
able, when construction of the facility 
is completed, for its effective use, as evi¬ 
denced by a proposed operating budget 
for the 2-year period Immediately fol¬ 
lowing completion of the facility; or such 
other evidence as the Administrator finds 
acceptable. 

(l) (1) That any laborer or mechanic 
employed by any contractor or subcon¬ 
tractor in the performance of work on 
the construction of the facility will be 
paid wages at rates not less than those 
prevailing on similar construction in the 
locality as determined under the Davis - 
Bacon Act, as amended (40 U.S.C. 276a— 
276a-5>, and will receive compensation 
at a rate not less than 1 times his basic 
rate of pay for all hours worked In any 
workweek In excess of 8 hours in any 
calendar day or 40 hours In the work¬ 
week (40 U.S.C. 327-832): and 

(2) That the following conditions and 
provisions will be included In all con¬ 
struction contracts: 

(i) Provisions pertaining to the appli¬ 
cable labor standards provision of the 
Copeland Act (Anti-Kickback) and the 
Contract Work Hours Standards Act, 
except in the case of contracts In the 
amount of $2,000, or less, and the rules 
and regulations issued under each of 
these Acts. 

(ii> The contractor shall furnish per¬ 
formance and payment bonds, each of 
which shall be in the full amount of the 
contract price, and shall maintain, dur¬ 
ing the life of the contract, adequate 
fire, workmen’s compensation, public 
liability and property damage Insurance. 

(Ill) Representatives of the State 
agency and the Administrator will have 
access at all reasonable times to work 
wherever it is In preparation or progress, 
and the contractor shall provide proper 
facilities for such access and inspection. 

(m> That the facility will be operated 
and maintained in accordance with the 
minimum standards prescribed by the 
appropriate State regulatory agency for 
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ilie maintenance and operation of such 
facilities. 

(n) That the grantee will Incorporate, 
or cause to be incorporated, into con¬ 
struction contracts paid for in whole or 
in part with Federal financial participa¬ 
tion under tills subpart, such provisions 
on nondiscrimination in employment as 
are required by and pursuant to Execu¬ 
tive Order No. 11246, and that the grantee 
will otherwise comply with requirements 
prescribed by and pursuant to such 
order. 

<o> That, for a period of not less than 
10 years alter the completion of construc¬ 
tion of the facility. It will be used as a 
rehabilitation facility. 

»p> That the applicant will comply 
with the provisions of Executive Order 
No. 11296. relating to flood plain evalua¬ 
tion and necessary controls. 

<q> That the applicant will incorpo¬ 
rate into the bid document and construc¬ 
tion contracts the standards for the de¬ 
sign. construction, and alteration of 
buildings issued by the Administrator of 
the General Services Administration 
pursuant to the Act approved August 12, 
1968 (Public Law 90-A80). Prior to the 
Issuance of such standards the applicant 
will incorporate Into such bid document 
and construction contracts the “Ameri¬ 
can Standard Specifications for Making 
Buildings and Facilities Accessible to, 
and Usable by, the Physically Handi¬ 
capped." No A117.1-1961, as modified 
from time-to-tlme 

<r> That the applicant will conform to 
all the regulations of this subpart. 

§ 270.111 Standard*. 

Approved projects shall be constructed 
according to general standards of con¬ 
struction and equipment for rehabilita¬ 
tive facilities prescribed by the Admin¬ 
istrator under tills Act. Applicable State 
and local rules and regulations shall be 
observed The Administrator's standards 
shall be followed where they exceed any 
State and local codes and regulations. 

§270.112 Recovery: good rauM* for 
oilier iiof facility. 

<a> If, within 10 years after comple¬ 
tion of any construction project or pro¬ 
gram for which funds have been paid 
under this subpart, the rehabilitative 
facility shall cease to be a rehabilitative 
facility, the Service shall be entitled to 
recover from the applicant or other 
ou f nor of the facility the amount bearing 
the same ratio to the then value (as de¬ 
termined by agreement of the parties or 
by action brought in the U.S. District 
Court for the district in which such 
facility U situated) of the facility, as the 
amount of the Federal participation bore 
to the cost of construction of such 
facility. 

(b> The Administrator may. for good 
cause, release the applicant or other 
owner of the facility from the obligation 
to maintain the facility. In determining 
whether there Is such good cause the Ad¬ 
ministrator shall take Into consideration 
the extent to which: 

(1) The facility will be devoted by the 
applicant or* other owner to use for an¬ 
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other purpose which will promote the 
purposes of the Act; or 

<2> There are reasonable assurances 
that for the remainder of the 10-ycar 
period other facilities not previously 
utilized for the purposes for which the 
facility was constructed will be so utilized 
and are substantially equivalent in na¬ 
ture and extent for such purposes; or 

<3) Changing needs and circum¬ 
stances have eliminated or modified the 
need for the facility. 

Subpart G—Preventive Services; 

Direct Grants 
§ 270.120 Pur|M»»r. 

The purpose of this subpart is to 
promote the use of community-based 
services for the prevention of juvenile 
delinquency; to assist States and com¬ 
munities to establish and develop special 
preventive services, including educa¬ 
tional delinquency prevention programs 
in schools, for youth in danger of becom¬ 
ing delinquent, including youth who are 
on parole or probation. 

§270.121 Eligibility. 

Grants may be made under this sub¬ 
part to any public agency or nonprofit 
private agency or organization In States 
not having a State plan approved under 
section 131 of the Act. 

§ 270.122 Mulching rrquirrnicnl*. 

(a) Federal financial participation for 
preventive services projects will not ex¬ 
ceed 75 percent of the total cost of the 
project or program for which the grant 
is made. 

<b> The non-Federal participation 
may be derived from a variety of sources. 
Including: 

(1) New State or local appropriations 
or other new grantee funds; 

(2) Existing funds and time of per¬ 
sonnel used for the on-going activities of 
the agency which are made a part of 
the project. Services or space donated to 
the project may not be included as a 
grantee contribution to the cost of the 
project or program. Grantee funds or 
services derived from other Federal funds 
or used for matching any other Federal 
grant may not be used to match the Fed¬ 
eral funds in this program except as 
otherwise specifically allowed by Federal 
statute. 

(c> The application must contain as¬ 
surances that the Federal grant funds for 
preventive services will be used to sup¬ 
plement and. to the extent practicable, 
increase the level of funds that would 
otherwise be made available by the State 
or locality for this purpose and that the 
Federal funds will not supplant such 
non-Fedcral funds. 

(d) If an Indian tribe applying for 
a grant does not have sufficient funds 
available to meet the non-Federal share 
of the cost of a project or program, the 
Administrator may increase the Federal 
share of the cost to the extent necessary. 
An application from an Indian tribe re¬ 
questing an increased Federal share must 
be accompanied by a complete financial 
statement substantiating its inability to 
meet the non-Fedcral share requirement. 


§270.123 Application. 

(а) An application for funds under 
this Subpart shall contain the following 
information: 

(1) A budget and budget justification. 

(2) The qualifications of the princi¬ 
pal stall members to be responsible for 
the project or program. 

(3) A statement of the goals of the 
proposed project or program and how 
they relate to the purposes of this 
subpart. 

< 4 > A description of the methods to be 
employed in implementing the goals of 
the project or program. 

(5) A description of the innova¬ 
tive features of the project or program 

(б) A description of the nature and 
extent of delinquency problems within 
the designated area of concern and a 
statement of the need for the proposed 
services. 

(7> A description of existing services 
for delinquent youth and those In dan¬ 
ger of becoming delinquent within the 
designated area of concern. 

(8) A description of the relationship 
of the project or program to other Fed¬ 
eral. State, or local preventive and re¬ 
habilitative services within the desig¬ 
nated area of concern. 

(9> A description of how the project 
or program will complement compre¬ 
hensive plans and programs developed 
under other Acts related to the purposes 
of this Act. 

(10 > A description of how the re¬ 
sources and services of public and pri¬ 
vate agencies furnishing welfare, educa¬ 
tion, health, mental health, preventive 
and rehabilitative, job training, job 
placement, recreation, corrections and 
other basic services in the community 
will be available and accessible to the 
project or program participants. 

(11) A description of how public and 
private agencies and organizations con¬ 
cerned with youth as well as youth them¬ 
selves have been involved significantly 
in determining the appropriateness of 
the project or program, and in designing 
the nature and scope of the activities to 
be conducted. 

(12) A description of how the partici¬ 
pants will be involved significantly in the 
operation and evaluation of the proposed 
project or program. 

(13) A description of the provisions 
to be made for an on-going In-service 
program of staff development for both 
professional and nonprofessional project 
staff. 

<14* A description of the provisions 
that have been made for a systematic 
evaluation of project or program re¬ 
sults. 

(15) Such other information as the 
Administrator may require. 

<b) In addition, applications shall 
contain assurances that: 

<1> Steps have been or will be taken 
toward provision, within a reasonabk* 
period of time, of a program of services 
within the area served which are neces¬ 
sary for the prevention of delinquency 
Including the diagnosis, treatment and 
rehabilitation of youth in danger of be¬ 
coming delinq uen t; 
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(2) Special efforts will be made to 
assure that the services provided will be 
available for youth with serious behav¬ 
ioral problems; 

(3) Provisions will be made, to the ex¬ 
tent feasible, for coordination of the 
project or program on a continuing 
basis with the operations of public and 
private agencies and organizations fur¬ 
nishing welfare, education, health, men¬ 
tal health, recreation, Job training, job 
placement, corrections and other basic 
services in the community for youth; 

(4) Reasonable efforts will be made 
to secure or provide necessary services 
for diagnosing, treating and rehabilitat¬ 
ing youth in danger of becoming delin¬ 
quent. including youth who arc on parole 
or probation, which are cither not being 
provided in the community or are inade¬ 
quate to meet its needs; 

<5) Maximum use will be made of 
other Federal. State or local resources 
available for diagnosing, treating and re¬ 
habilitating these youth; 

*6) Public and private agencies and 
organizations furnishing the services re¬ 
ferred to in subparagraph <3> of this 
paragraph will be consulted in the 
formulation of the project or program, 
taking into account their services and 
expertise, and with a view to adapting 
such services to the better fulfillment of 
this subpart. 

(c) The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations imposed 
by the terms and conditions of any 
award. Including this subpart. 

(4) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the Ad¬ 
ministrator. No such changes shall be 
put into effect without the approval of 
the Administrator. 

8 270.124 Factor* contidcrcd in rtalti* 
mini; proposal*. 

In determining whether or not to ap¬ 
prove applications for preventive serv¬ 
ices grants, the Administrator shall con¬ 
sider the following among other relevant 

factors: 

<a) The relative cost and effectiveness 
of the project or program in effectuating 
the purposes expressed in section 121 of 

the Act; 

<b> The incidence of and rate of in¬ 
crease in youth offenses and Juvenile 
delinquency; 

<c) The school dropout rates; 

<d) The youth unemployment rates; 

<e> The adequacy of existing facilities 
and services for carrying out the pur¬ 
poses expressed In section 121 of the 
Act; 

<f> The extent of comprehensive plan¬ 
ning in the community for carrying out 
the purposes expressed in section 121 of 
the Act; 

<g) The extent to which the proposed 
Project or program will incorporate new 
or innovative techniques within the 
State or community to carry out the pur- 
Poses expressed in section 121 of the 
Act; 

<h) The extent to which the proposed 
Project or program will incorporate pro¬ 
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grams for the parents of delinquent 
youth and those in danger of becoming 
delinquent, as well as programs for 
other adults who offer guidance or super¬ 
vision to these youth; 

<i> The relative extent to which finan¬ 
cial support is committed by the appli¬ 
cant for the operation of the project or 
program; 

<J» The relative extent to which pub¬ 
lic and private agencies and organiza¬ 
tions concerned with youth as well as 
youth themselves have been involved 
significantly in determining the appro¬ 
priateness of the project or program, and 
in designing the nature and scope of 
the activities to be conducted; 

(k) The relative extent to which the 
project or program will complement 
comprehensive plans and programs de¬ 
veloped under other Acts related to the 
purpose of this Act; 

(l) The relative extent to which the 
applicant has been assured of the coop¬ 
eration of public and private agencies 
whose participation is necessary to proj¬ 
ect or program success; 

<m> The relative extent to which the 
services and resources of public and 
private agencies and organizations fur¬ 
nishing welfare, education, health, men¬ 
tal health, preventive and rehabilitative, 
recreation, job training, job placement, 
corrections, and other basic services in 
the community will be available and ac¬ 
cessible to the project or program 
participants; 

(n) The relative extent to which the 
project or program will result in new 
employment and new careers in the field 
of delinquency prevention and control; 

(o) The relative extent to which the 
participants will be Involved significantly 
in the operation of the proposed project 
or program; 

(p) The relative extent to which op¬ 
portunities for full community partici¬ 
pation will be afforded to the project or 
program participants. 

g 270.125 l*ro)crt review. 

All applications which meet the legal 
requirements for a grant under this sub¬ 
part will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit 
additional information either before or 
after consideration of the application. 
The Technical Advisory Committee 
makes recommendations to the Admin¬ 
istrator, who determines the action to be 
taken with respect to each application 
and notifies the applicant accordingly. 

§270.126 Grant award*. 

All grant awards shall be in writing, 
shall specify the amount of funds 
granted, the budget period for which sup¬ 
port is given, and the total project period 
for which support is contemplated. For 
continuation support, grantees must 
make separate application in the form 
and detail required by the Administrator. 

§ 270.127 Noli fir ntion to juri*cltrlk>ns 
affected. 

Applicants must send copies of grant 
applications to the governing bodies of 
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each of the political units principally 
affected, and to the chief executive of 
the State or to an officer designated by 
him or by State law. Such governing 
bodies and officials have 30 days from 
the receipt of copies of the application to 
submit evaluations of the proposed proj¬ 
ect to the Administrator. They may re¬ 
quest from the Administrator additional 
time to comment. The applicant should 
Indicate to whom copies of the applica¬ 
tion have been submitted for evaluation. 

§ 270.128 Payment*. 

The Administrator shall from time to 
time make payments to a grantee of all 
or a portion of any grant award, either 
in advance or by way of reimbursement 
for expenses to be Incurred or incurred 
in the project period, to the extent he 
determines sucji payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts, including 
funds derived from other grant awards. 
Amounts paid shall be available for ex¬ 
penditure by the grantee in accordance 
with the regulations of this subpart 
throughout the project period subject to 
such limitations as the Administrator 
may prescribe. 

§270.129 Expenditure of grant fund*. 

<a) Except as otherwise authorized, 
where the grantee is a public agency, the 
administrative provisions of State or local 
law applicable to the monies appropri¬ 
ated to the public agency shall apply to 
Federal monies paid to the agency under 
this subpart. 

«b> Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

(1) Salaries, cost of travel and re¬ 
lated expenses of project or program 
personnel; 

<2> Necessary supplies, equipment, and 
related expenses; 

<3> Purchase or provision of services 
to Individuals served by the project or 
program: 

(4) Costs of administration and other 
indirect costs of the project or program, 
subject to such limitations as are set 
forth in the Bureau of the Budget Cir¬ 
cular A-21, or A-87. and as the Adminis¬ 
trator may establish; and 

(5) Such other items as are included 
in the approved application. 

(c) Expenditures shall be in connec¬ 
tion with the conduct of the project or 
program as approved. 

§ 270.130 Report* and record*. 

The grantee shall make reports to the 
Administrator In such form and contain¬ 
ing such information as may reasonably 
be necessary to enable the Administrator 
to perform his functions under this sub- 
part. and shall keep such records and 
afford such access thereto as the Admin¬ 
istrator may find necessary to assure the 
correctness and verification of such 
reports. 


28, 1969 




9978 

§270.131 Fiscal and auditing procc- 
d ure«. 

(a) Fiscal procedures . The grantee 
shall provide for such fiscal control and 
fund accounting procedures as are neces¬ 
sary to assure proper disbursement of. 
and accounting for, the Federal funds 
paid to it. Accounts and supporting docu¬ 
ments relating to project or program ex¬ 
penditures shall be adequate to permit an 
accurate and expeditious audit. 

<b> Auditing procedures. Each grantee 
shall make appropriate provisions for the 
auditing of project or program expendi¬ 
ture records, and such records as well as 
the audit reports shall be available to 
auditors of the Federal Government. 

§ 270.132 Retention of rmirdn. 

<a> General rule. Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords, Identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
period, whichever is the lesser. Original 
documents, such as invoices, checks, time 
records, and payrolls In support of direct 
costs, may be retained In grant files or in 
the grantees’ regular files provided the 
grantees’ accounting records contain 
adequate references for identifying and 
locating the original documents. How¬ 
ever. In all cases records shall be retained 
until resolution of audit questions relat¬ 
ing to Individual grants. 

<b> Inventories of equipment . Where 
equipment which costs $300 or more per 
item is purchased by the grantee, inven¬ 
tories and other records supporting ac¬ 
countability shall be maintained until the 
grantee is notified of the completion of 
the Department’s review and audit cov¬ 
ering the disposition of such equipment. 
Such equipment may not be sold or ex¬ 
changed for unlike equipment prior to 
the expiration of Its useful Ufe or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

§ 270.133 PuhlimtkiriA nnd ropyrigltt*. 

(a) Publications . Grantees under this 
subpart may publish the results of any 
project or program without prior review 
by the Service: ProtHded , That such pub¬ 
lications carry an acknowledgment of as¬ 
sistance received under the Act. and a 
statement that the claimed findings and 
conclusions do not necessarily reflect the 
views of the Service, and provided that 
copies of the publications are furnished 
to the Service. 

<b) Copyright. Where the grant-sup¬ 
ported activity results in a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service re¬ 
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, pub¬ 
lish. translate, or otherwise use, and to 
authorize others to use. all copyrightable 
or copyrighted material resulting from 
the grant-supported activity. 

§270.131 Intercut. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1968 
(Public Law 90-577) a State, as defined 
in section 102 of that Act, will not be 
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held accountable for interest earned on 
grant funds pending their disbursement 
for program purposes. A State, as defined 
in the Intergovernmental Cooperation 
Act. section 102, means any one of the 
several States, the District of Colum¬ 
bia, Puerto Rico, any territory or posses¬ 
sion of the United 8tates, or any agency 
or instrumentality of a State, but does 
not include the governments of the polit¬ 
ical subdivisions of the State. All other 
grantees must return to the Service all 
interest earned on grant funds. 

§ 270.135 Term innt ion. 

A grant may be terminated in whole 
or In part at any time at the discretion 
of the Administrator. Noncancellable 
obligations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be prompt¬ 
ly notified of such termination in writing 
and given the reasons therefor. 

Subpart H—Training 
§270.110 Purpose. 

<a> The purpose of this subpart is to 
utilize training as a means of increasing 
the number of qualified individuals to 
work with delinquent youth and those 
in danger of becoming delinquent: to In¬ 
crease the capacity and ability of per¬ 
sons now employed in such activities: to 
Improve the capacity of agencies and or¬ 
ganizations to utilize training for inter¬ 
nal staff development: and to improve 
parental instruction and supervision of 
delinquent youth and those in danger 
of becoming delinquent. 

<b> Grants and contracts are author¬ 
ized to carry out these purposes. Tills 
subpart is applicable to grants. 

§270.141 Eligibility. 

Grants under this subpart may be 
made to any Federal. State, or local pub¬ 
lic or nonprofit private agency or orga¬ 
nization. 

§ 270.142 Mulching requirement*. 

<a> There are no specific matching re¬ 
quirements for grants under this sub¬ 
part. However, to the extent deemed 
appropriate, the Administrator may re¬ 
quire matching funds, facilities, or serv¬ 
ices for carrying out the project. 

(bt The application must contain as¬ 
surances that the Federal grant funds 
for training will be used to supplement 
and, to the extent practicable, increase 
the level of funds that would otherwise 
be made available by the State or locality 
for this purpose and that the Federal 
funds will not supplant such non-Fcderal 
funds. 

§270.143 Application. 

(a) An application for funds under 
this suppart shall contain the following: 

(1) A budget and budget justification. 

(2) The qualifications of the princi¬ 
pal staff members to be responsible for 
the project. 

<3> A statement of the goals of the 
proposed project and how they relate to 
the purposes of this subpart. 

(4) A description of the methods to 
be employed in implementing the goals 
of the project. 


(5) Where appropriate, a description 
of the types of training materials, pub¬ 
lications, films, curriculum materials 
training tapes, or other products an¬ 
ticipated from the project. 

(6) Where appropriate, a description 
of the job placement procedures contem¬ 
plated for individuals trained for new 
careers, and an estimate of the market¬ 
ability of the skills in which they are 
trained. 

(7> Where appropriate, a description 
of the relationship of the project to other 
Federal, State, or local preventive and 
rehabilitative services. 

(8> Where appropriate to the training 
project purposes, evidence that public 
and private agencies furnishing welfare, 
education, health, mental health, pre¬ 
ventive and rehabilitative. Job training, 
job placement, recreation, corrections 
and other basic services in the com¬ 
munity will coordinate and cooperate 
with the project. 

(9) When the training project is 
related to the objectives of a compre¬ 
hensive plan developed under section 
101 of the Act, a description of the rela¬ 
tionship of the project to that plan 

(10) Where appropriate, a description 
of the role of youth in the project. 

(11) A description of the provisions 
that have been made to incorporate the 
project methods and goals into on-going 
agency or organizational programs. 

(12) A description of the provisions 
that have been made for a systematic 
evaluation of the project results. 

(13) Such other information as the 
Administrator may require. 

<b> The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations imposed 
by the terms and conditions of any 
award, including this subpart. 

(c> Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the 
Administrator. No change shall be put 
In effect without the approval of the 
Administrator and the Secretary of 
Labor, or his Designee. 

§ 270.1 FI Training priorities. 

Projects with training in one or more 
of the following areas will be given 
priority in funding: 

<a> Additional training for person* 
employed in agency programs serving 
delinquent youth or providing preventive 
services for youth in danger of becom¬ 
ing delinquent. 

(b) . Training for persons preparing 
for careers of service to delinquent youth 
and those in danger of becoming delin¬ 
quent. 

(c) The development of youth leader¬ 
ship programs on a local. State or Na¬ 
tional level. 

(d> Furthering the development of 
academic and short-term training capa¬ 
bilities in universities, colleges, and other 
settings for purposes related to tills Act. 

<e) The development of inter-disci¬ 
plinary approaches to the training of 
persons employed in or seeking careers in 
the diagnosis, treatment, rehabilitation, 
or prevention of delinquency. 
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(f) The development of curricula to 
be utilized In the education and train¬ 
ing of persons working in delinquency 
prevention, rehabilitation, and control 
activities. Attention should also be given 
to the utilization and dissemination of 
materials already developed as well as to 
the greater utilization of persons who 
nre qualified to provide training in this 
field. 

(g) The establishment and extension 
of the capabilities of university training 
centers so as to provide the general and 
srcclalized knowledge necessary to serve 
delinquent youth and those in danger 
of becoming delinquent. 

<h> The development of new career 
opportunities for youth and adults in 
work related to delinquency prevention, 
rehabilitation, youth development, and 
delinquency control. Former youth and 
adult offenders are to be considered for 
Inclusion in new careers training. 

(1) Counseling and instruction of par¬ 
ents of delinquent youth and those in 
danger of becoming delinquent. 

§270.115 Factor* roiuidrrt^d in evalu¬ 
ating application*. 

In evaluating applications the Admin¬ 
istrator will consider a number of fac¬ 
tors, including the following: 

<a> The relative need for the project 
in relation to national. State, or local 
priorities, 

(b) The relative extent to which 
financial support Is committed by the 
applicant for the operation of the project. 

(c) The relative ability of the appli¬ 
cant to employ innovative and effective 
methods and techniques 

<d> The relative extent to which the 
applicant has been assured of the co¬ 
operation of public and private agencies 
whose participation Is necessary to pro¬ 
gram success. 

<e) The relative extent to which the 
project will result in new employment 
and new career opportunities in the field 
of delinquency prevention and control. 

§ 270.146 Project review. 

All applications which meet the legal 
requirements for a grant under this sub¬ 
part will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit ad¬ 
ditional Information either before or 
after consideration of the application. 
The Technical Advisory Committee 
makes recommendations to the Admin¬ 
istrator, who. with the concurrence of the 
Srcretary of Labor, or his designee, de¬ 
termines the action to be taken with 
respect to each application and notifies 
the applicant accordingly. 

§ 270.147 Grant award*. 

All grant awards shall be in writing, 
shall specify the amount of funds 
granted, the budget period for which sup¬ 
port is given, and the total project period 
for which support is contemplated. For 
continuation support, grantees must 
make separate application in the form 
and detail required by the Administrator. 
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§270.1411 Payment*. 

The Administrator shall from time to 
time make payments to a grantee of all 
or a portion of any grant award, either 
in advance or by way of reimbursement 
for expenses to be incurred or incurred 
in the project period, to the extent he 
determines such payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts, including 
funds derived from other grant awards. 
Amounts paid shall be available for ex¬ 
penditure by the grantee in accordance 
with the provisions of this subpart 
throughout the project period subject 
to such limitations as the Administrator 
may prescribe. 

§ 270.149 Expenditure of grant fund*. 

(a> Except as otherwise authorized 
where the grantee is a State or local pub¬ 
lic agency the administrative provisions 
of State or local law applicable to the 
monies appropriated to the public agency 
shall apply to Federal monies paid to the 
agency under this subpart. 

<b> Orants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

(1) Salaries, cost of travel, and related 
expenses of project personnel. 

(2) Necessary supplies, equipment, 
and related expenses. 

(3) Purchase or provision of services 
to individuals served by the project. 

'4> Costs of administration and other 
indirect costs of the project, subject to 
such limitations as are set forth in the 
Bureau of the Budget Circular A-21, or 
A-67. and as the Administrator may 
establish. 

(5) Stipends, traineeships, travel al¬ 
lowances. and subsistence as may be nec¬ 
essary for training conducted under the 
provisions of this subpart. 

(6) Such other items as are Included 
In the approved application. 

<c> Expenditures shall be in connec¬ 
tion with the conduct of the project as 
approved. 

§ 270.150 Report* and word*. 

The grantee shall make reports to the 
Administrator in such form and contain¬ 
ing such information as may reasonably 
be necessary to enable the Administrator 
to perform his functions under this sub- 
part, and shall keep such records and 
afford such access thereto as the Admin¬ 
istrator may find necessary to assure the 
correctness and verification of such 
reports. 

§ 270.151 FiMcal ami auditing proce¬ 
dure*. 

(a) Fiscal procedures. The grantee 
shall provide for such fiscal control and 
fund accounting procedures as are nec¬ 
essary to assure proper disbursement of, 
and accounting for. the Federal funds 
paid to it. Accounts and supporting docu¬ 
ments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 
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<b) Auditing procedures . Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and such records as well as the audit re¬ 
ports shall be available to auditors of 
the Federal Government. 

§ 270.152 Retrntion of record*. 

(a) General rule . Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords. identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
period, whichever Is the lesser. Original 
documents, such as Invoices, checks, time 
records, and payrolls in support of direct 
costs, may be retained In grant files or in 
the grantees’ regular files provided the 
grantees' accounting records contain 
adequate references for identifying and 
locating the original documents. How’- 
ever. In all cases records shall be retained 
until resolution of audit questions relat¬ 
ing to individual grants. 

(b) Inventories of equipment. Where 
equipment which costs $300 or more per 
item is purchased by the grantee. Inven¬ 
tories and other records supporting ac¬ 
countability shall be maintained until 
the grantee is notified of the completion 
of the Department’s review and audit 
covering the disposition of such equip¬ 
ment. Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of its useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

§ 270.153 Publication* anil eonyricltl*. 

(a) Publications. Grantees under this 
subpart may publish the results of any 
project without prior review by the Serv¬ 
ice: Provided , That such publications 
carry an acknowledgment of assistance 
received under the Act. and a statement 
that the claimed findings and conclu¬ 
sions do not necessarily reflect the views 
of the Service, and provided that copies 
of the publications are furnished to the 
Service. 

<b) Copyright. Where the grant-sup- 
ported activity results In a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service reserves 
a royalty-free, nonexclusive, and irrevo¬ 
cable license to reproduce, publish, trans¬ 
late. or otherwise use. and to authorize 
others to use, all copyrightable or copy¬ 
righted material resulting from the 
grant-supported activity. 

§270.134 Intere*t. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act ol 1968 
(Public Law 90-577>. a State, as defined 
in section 102 of that Act. will not be 
held accountable for Interest earned on 
grant funds pending their disbursement 
for program purposes. A State, as defined 
In the Intergovernmental Cooperation 
Act, section 102, means any otic of the 
.several States, the District of Columbia, 
Puerto Rico, any territory or possession 
of the United Statea. or any agency or 
instrumentality of a State, but does not 
include the governments of the political 
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subdivisions of the State. All other grant¬ 
ees must return to the Service all inter¬ 
est earned on grant funds. 

§270.155 Termination. 

A grant may be terminated in whole 
or in part at any time at the discretion 
of the Administrator. Nonc&ncellable 
obligations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be 
promptly notified of such termination 
in writing and given the reasons therefor. 

Subporl I—Improved Techniques and 
Practices 

§270.160 Purpose* 

(a> The purpose of this subpart is to 
assist in the development of Improved 
and experimental techniques and prac¬ 
tices which hold promise of making a 
substantial contribution toward the 
prevention of delinquency; the treat¬ 
ment of delinquent youth and those in 
danger of becoming delinquent; and the 
improvement of rehabilitative services 
for delinquent youth and those in danger 
of becoming delinquent, including tech¬ 
niques and practices for the training of 
personnel. 

<b> Grants and contracts arc au¬ 
thorized to carry out these purposes. 
Tills subpart is applicable to grants. 

§270.161 Eligibility. 

Grants under this subpart may be 
made to any State, local, or other public 
agency or nonprofit private agency or 
organization. 

§ 270.162 Mulching requirement*. 

(ai There are no specific matching re¬ 
quirements for grants under this sub¬ 
part. However, to the extent deemed ap¬ 
propriate. the Administrator may require 
matching funds, facilities, or services for 
carrying out the project. 

(b> The application must contain as¬ 
surances that the Federal grant funds 
for improved techniques and practices 
will be used to supplement and. to the 
extent practicable, increase the level of 
funds that would otherwise be made' 
available by the State or locality for this 
purpose and that the Federal funds will 
not supplant such non-Federal funds. 

§ 270.163 Application. 

(а) An application for funds under 
this supbpart shall contain the fol¬ 
lowing ; 

(1) A budget and budget justification. 

(2) The qualifications of the principal 
staff members to be responsible for the 
project. 

(3) A statement of the goals of the 
proposed project and how they relate 
to the purposes of this subpart. 

(4) A description of the methods to 
be employed in implementing the goals 
of the project. 

(5) A description of how the project is 
likely to bring about needed changes in 
practices and policies in the community. 

(б) A description of the provisions 
that have been made for a systematic 
evaluation of project results. 

(7) Where appropriate, a description 
of how the project participants will be 
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Involved significantly In the development 
and operation of the proposed project 
or program. 

(8) Where appropriate, a description 
of how the project will relate to or sup¬ 
plement other relevant projects in the 
community and other programs funded 
under this Act. 

(9) A description of the provisions 
that have been made to incorporate the 
project methods or goals into on-going 
agency or organizational programs. 

(10) Such other information as the 
Administrator may require. 

<b> The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations Imposed 
by the terms and conditions of any 
award, including this subpart. 

(c> Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the Ad¬ 
ministrator. No change shall be put in 
effect without the approval of the 
Administrator. 

§ 270.164 Areas of cnipliani*. 

Areas of emphasis may include: 

<a> The development of new tech¬ 
niques and practices in services to de¬ 
linquent youth and those in danger of 
becoming delinquent. Including: 

(!) Innovative community-based re¬ 
habilitative services, such as new ap¬ 
proaches to services to the offender In 
the community. 

(2> Innovative community-based pre¬ 
ventive programs, such as those which 
create new roles for youth in the 
community. 

<3) Methods of improving the effec¬ 
tiveness of the Juvenile Justice system. 

<b) The development of new patterns 
of service to delinquent youth and those 
in danger of becoming delinquent, 
including: 

<1) New ways of delivering services 
within the structure of existing orga¬ 
nizations and agencies. 

<2> New patterns of coordinating 
community services. 

(3) New methods of establishing link¬ 
ages between community resources and 
the Juvenile justice system. 

<c) The development of new methods 
for Uie utilization of professional and 
nonprofessional personnel, both youth 
and adults, as well as for new training 
techniques. 

(d) The development of effective meth¬ 
ods and techniques for program assess¬ 
ment. 

§ 270.165 Furtor* considered in rvulij* 
tiling application*. 

In evaluating applications, the Admin¬ 
istrator will consider a number of factors, 
including the following: 

(a) The relative extent to which the 
project or program contributes to the 
development of new knowledge in the 
field of delinquency prevention and 
rehabilitation. 

<b> The relative extent to which proj¬ 
ect results have potential for adoption 
within the community upon termination 
of the Federal grant. 


<c> The relative ability of the appli¬ 
cant to employ innovative and effective 
methods and techniques. 

§270.166 Project review. 

All applications which meet the legal 
requirements for a grant under this sub- 
port will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit 
additional information either before or 
after consideration of the application 
The Technical Advisory Committee 
makes recommendations to the Admin¬ 
istrator, who determines the action to be 
taken with respect to each application 
and notifies the applicant accordingly. 

§ 270.167 Grant award*. 

All grant awards shall be in writing, 
shall specify the amount of funds 
granted, the budget period for which 
support is given, and the total project pe¬ 
riod for which support ic contemplated 
For continuation support, grantees must 
make separate application In the form 
and detail required by the Administrator. 

§270.168 PovmrnU. 

The Administrator shall from time to 
time make payments to a grantee of All 
or a portion of any grant award, either 
in advance or by way of reimbursement 
for expenses to be incurred or incurred in 
the project period, to the extent he de¬ 
termines such payments necessary to 
promote prompt initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts, including 
funds derived from other grant awards 
Amounts paid shall be available for ex¬ 
penditure by the grantee in accordance 
alth the regulations of tills subpart 
throughout the project period subject to 
such limitations as the Administrator 
may prescribe. 

§ 270.169 I'.\pni<!itiirr of grant fuml*. 

<a> Except as otherwise authorized, 
where the grantee is a public agency the 
administrative provisions of State or 
local law applicable to the monies appro¬ 
priated to the public agency shall apply 
to Federal monies paid to the agency 
under this subpart. 

<b> Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

< 1 > Salaries, cost of travel, and related 
expenses of project personnel. 

<2> Necessary supplies, equipment, 
and related expenses. 

(3) Purchase of provision of services 
to individuals served by the project. 

(4) Costs of Administration and other 

indirect costs of the project, subject to 
such limitations as are set forth in the 
Bureau of the Budget Circular A-21. or 
A-87. and as the Administrator may 
establish. 

<5> Stipends, traineeships, travel al¬ 
lowances, and subsistence as may be nec¬ 
essary for training conducted under the 
provisions of this subpart. 

(6) Such other items as are Included 
in the approved application. 
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(c) Expenditures shall be in connec¬ 
tion with the conduct of the project as 

approved. 

£270.170 Urport* and record*. 

The grantee shall make reports to the 
Administrator In such form and contain¬ 
ing such information as may reasonably 
be necessary to enable the Administrator 
to j>erform his functions under this sub- 
part. and shall keep such records and 
HiTord such access thereto as the Admin¬ 
istrator may find necessary to assure the 
correctness and verification of such 
reports. 

§ 270.171 Fim-hI and auditing proce¬ 
dures. 

<a> Fiscal procedures. The grantee 
shall provide for such fiscal control and 
fund accounting procedures as are neces¬ 
sary to assure proper disbursement of, 
and accounting for. the Federal funds 
paid to it. Accounts and supporting doc¬ 
uments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 

<b) Auditing procedures. Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and such records as well as the audit 
reports shall be available to auditors of 
the Federal Government. 

§ 270.172 Urtniilon of r ecord*. 

<a> General rule. Grantees are re¬ 
quired to maintain giant accounting rec¬ 
ords. identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
lierlod, whichever is the lesser. Original 
documents, such as invoices, checks, time 
records, and payrolls In support of direct 
costs, may be retained in grant files or in 
the grantees' regular files provided the 
grantees' accounting records contain 
adequate references for identifying and 
locating the original documents. How¬ 
ever, in all cases records shall be re¬ 
tained until resolution of audit questions 
relating to individual grants. 

»b> Inventories of equipment. Where 
equipment which costs $300 or more per 
item is purchased by the grantee, inven¬ 
tories and other records supporting ac¬ 
countability shall be maintained until 
the grantee is notified of the completion 
of the Department’s review and audit 
covering the disposition of such equip¬ 
ment. Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of Us useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

" 270.173 Publication* and copyright*. 

Publications. Grantees under this 
subpart may publish the results of any 
project without prior review by the Serv¬ 
ice. provided that such publications 
carry an acknowledgment of assistance 
received under the Act, and a statement 
that the claimed findings and conclu¬ 
sions do not necessarily reflect the views 
of the Service, and provided that copies 

the publications are furnished to the 
Service. 
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<b) Copyright. Where the grant-sup- 
ported activity results in a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service re¬ 
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, publish, 
translate, or otherwise use, and to au¬ 
thorize others to use. all copyrightable 
or copyrighted material resulting from 
the grant-supported activity. 

§ 270.171 Interest* 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1068 
♦ Public Law 00-577*, a State, as defined 
In section 102 of that Act, will not be 
held accountable for Interest earned on 
grant funds pending their disbursement 
for program purposes. A 8tate, as de¬ 
fined In the Intergovernmental Coopera¬ 
tion Act. section 102, means any one of 
the several States, the District of Colum¬ 
bia, Puerto Rico, any territory or posses¬ 
sion of the United 8tates, or any agency 
or Instrumentality of a State, but does 
not include the governments of the polit¬ 
ical subdivisions of the State All other 
grantees must return to the Service all 
Interest earned on grant funds. 

§ 270.173 Termination. 

A grant may be terminated in whole 
or in part at any time at the discretion 
of the Administrator. Noncanccllablc 
obligations properly incurred prior to the 
receipt of the notice of termination will 
be honored The grantee shall be 
promptly notified of such termination in 
writing and given the reasons therefor. 

Subport J—Technical Assistance 
Grants 

§ 270.180 Purpose. 

The purpose of this subpart is to 
aid State, local, or other public or pri¬ 
vate agencies or organizations in matters 
relating to the prevention of delinquency 
or to rehabilitative services for delin¬ 
quent youth and youth in danger of 
becoming delinquent through the provi¬ 
sion of technical assistance. The Admin¬ 
istrator shall determine whether the 
necessary assistance will be provided 
directly or through such means as grants 
and contracts. 

<b) This subpart U applicable to 
grants, 

§ 270.181 Eligibility. 

Grants under this subpart may be 
made to any public agency or nonprofit 
private agency or organization. 

§ 270.182 Matching requirement*. 

<a> There are no specific matching 
requirements for grants under this sub¬ 
part. However, to the extent deemed ap¬ 
propriate. the Administrator may require 
matching funds, facilities, or services for 
carrying out the project. 

<b> The application must contain as¬ 
surances that the Federal grant funds 
for technical assistance will be used to 
supplement and. to the extent practi¬ 
cable. increase the level of funds that 
W'ould otherwise be made available by 
the State or locality for this purpose and 
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that the Federal funds will not supplant 
such non-Federal funds. 

§ 270.183 Application. 

• a> An application for funds under 
this subpart shall contain the following: 

< 1 > A budget and budget justification. 

1 2) The qualifications of the principal 
staff members to be responsible for the 
project. 

<3) A statement of the need for such 
technical assistance and the goals to be 
attained In providing such assistance. 
This statement could be prepared as a 
cooperative effort between the grantee 
and the agencies or organizations to be 
assisted. 

A narialive description of the 
methods to be used by the applicant in 
rendering technical assistance, and the 
time schedule for rendering this 
assistance. 

<5) Such other Information as the 
Administrator may require. 

<b) The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf of 
the applicant tire obligations Imposed by 
the terms and conditions of any award, 
including this subpart. 

<C) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance, to the 
Administrator. No such changes shall be 
put Into effect without the approval of 
the Administrator. 

8 270.181 Grant award*. 

All grant awards shall be in writing, 
shall specify the amount of funds 
granted, the budget period for which sup¬ 
port Is given, and the total project period 
for which support Is contemplated. For 
continuation support, grantees must 
make separate application in the form 
and detail required by the Administrator. 

§270.183 Payment*. , 

The Administrator shall from time to 
time make payments to a grantee of ail 
or a portion of any grant award, either 
in advance or by w r ay of reimbursement 
for expenses to be Incurred or incurred 
in the project period, to the extent he 
determines such payments necessary to 
promote prompt Initiation and advance¬ 
ment of the approved project. All such 
payments shall be recorded by the 
grantee in accounting records separate 
from all other fund accounts, including 
funds derived from other grant awards. 
Amounts paid shall be available for ex¬ 
penditures by the grantee in accordance 
with the regulations of this subpart 
throughout the project period subject to 
such limitations as the Administrator 
may prescribe. 

§ 270.186 Expenditure of grant fund*. 

«a> Except as otherwise authorized, 
where the grantee is a public agency, the 
administrative provisions of State or 
local law applicable to the monies ap¬ 
propriated to the public agency shall 
apply to Federal monies paid to the 
agency under this subpart. 

(b) Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 
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(1 > Salaries, cost of travel, and related 
expenses of project personnel; 

<2) Necessary supplies, equipment, and 
related expenses; 

( 3> Purchase or provision of services to 
Individuals served by the project; 

( 4> Costs of administration and other 
indirect costs of the project, subject to 
such limitations as are set forth in the 
Bureau of the Budget Circular A-21, or 
A-87. and as the Administrator may es¬ 
tablish; and 

(5) Such other items as are included 
In the approved application. 

<c) Expenditures shall be in connec¬ 
tion with the conduct of the project as 
approved. 

§ 270.187 Report* nnd record*. 

The grantee shall make reports to the 
Administrator in such form and contain¬ 
ing such information as may reasonably 
be necessary to enable the Administra¬ 
tor to perform his functions under this 
subpart, and shall keep such records and 
afford such access thereto as the Admin¬ 
istrator may And necessary to assure the 
correctness and verification of such 
reports. 

§ 270.188 Fi*eal and auditing proce¬ 
dure*. 

<a> Fiscal procedures . The grantee 
shall provide for such fiscal control and 
funds-accountlng procedures as are nec¬ 
essary to assure proper disbursement of. 
and accounting for. the Federal funds 
paid to it. Accounts and supporting doc¬ 
uments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 

(b) Auditing procedures. Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and sudh records as well as the audit re¬ 
ports shall be available to auditors of 
the Federal Government. 

§ 270.18*1 Retention of record*. 

fa) General rule. Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords, identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
period, whichever is the lesser. Original 
documents, such as invoices, checks, time 
records, and payrolls In support of di¬ 
rect costs, may be retained in grant files 
or in the grantees* regular files provided 
the grantees* accounting records con¬ 
tain adequate references for identifying 
and locating the original documents. 
However, in all cases records shall be 
retained until resolution of audit ques¬ 
tions relating to individual grants. 

(b> Inventories of equipment. Where 
equipment which costs $300 or more per 
item is purchased by the grantee, inven¬ 
tories and other records supporting ac¬ 
countability shall be maintained until the 
grantee Is notified of the completion of 
the Department’s review and audit cov¬ 
ering the disposition of such equipment. 
8uch equipment may not be sold or ex¬ 
changed for unlike equipment prior to 
the expiration of Us useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 
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§ 270.190 Publication* nnd copyright*. 

fa) Publications. Grantees under this 
subpart may publish the results of any 
project without prior review by the Serv¬ 
ice, provided that such publications carry 
an acknowledgment of assistance re¬ 
ceived under the Act, and a statement 
that the claimed findings and conclusions 
do not necessarily reflect the views of 
the Service, and provided that copies of 
the publication are furnished to the 
Service. 

<b) Copyright. Where the grant- 
supported activity results in a book or 
other copyrightable material, the grantee 
is free to copyright, but the Service re¬ 
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, publish, 
translate, or otherwise use, and to au¬ 
thorise others to use. all copyrightable 
or copyrighted material resulting from 
tlie grant-supported activity. 

§270.191 Intcrc*t. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1968 
< Public Law* 90-577), a State, as defined 
in section 102 of that Act. will not be 
held accountable for interest earned on 
grant funds pending their disbursement 
for program purposes. A State, as defined 
in the Intergovernmental Cooperation 
Act, section 102, means any one of the 
several States, the District of Columbia. 
Puerto Rico, any territory or possession 
of the United States, or any agency or 
instrumentality of a State, but does not 
include the governments of the political 
subdivisions of the State. All other 
grantees must return to the Service all 
interest earned on grant funds. 

§270.192 Termination. 

A grant may be terminated in whole 
or In part at any time at the discretion of 
the Administrator. Noncancellable obli¬ 
gations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be 
promptly notified of such termination in 
writing and given the reasons therefor. 

Subparl K—Grants to Stales for Tech¬ 
nical Assistance to Local Units 

§ 270.200 PurpoM*. 

The purpose of this subpart is to make 
grants to States for the provision of tech¬ 
nical assistance to local public agencies 
and nonprofit private agencies and orga¬ 
nizations engaged in or preparing to en¬ 
gage In activities for which aid may be 
provided under the Act. It will assist 
States to develop and devote resources 
to provide consultation in the techniques, 
methods, and approaches by which de¬ 
linquency prevention and rehabilitation 
programs may be developed, improved, 
strengthened, and made more effective 
and relevant. 

§ 270.201 Kligibiliir. 

Grants under this subpart may be 
made to any State agency administering 
a State plan submitted under Subpart D 
of these interim regulations which is able 
and willing to provide such technical 
assistance. 


§ 270.202 Matching requirement*. 

<a> Federal financial participation in 
the cost of providing technical assistance 
will not exceed 90 percent of the total 
cost of the technical assistance for which 
the grant is made. 

<b) The non-Federal participation may 
be derived from a variety of sources, 
including: 

(1) New appropriations or other new 
grantee funds; 

i2) Existing funds and time of per¬ 
sonnel used for the on-going activities of 
the agency which are made a part of the 
project. 

Services or space donated to the project 
may not be included as a grantee con¬ 
tribution to the cost of the project. 
Grantee funds or services derived from 
other Federal funds or used for matching 
any other Federal grant may not be used 
to match the Federal funds in this pro¬ 
gram except as otherwise specifically al¬ 
lowed by Federal statute. 

<b> The application must contain as¬ 
surances that the Federal grant funds 
for technical assistance will be used to 
supplement and, to the extent practi¬ 
cable. Increase the level of funds that 
would otherwise be made available by 
the State for technical assistance and 
that the Federal funds will not supplant 
such non-Fcderal funds. 

§ 270.203 Application. 

(a) An application for funds under 
this subpart shall contain the following: 

(1) A budget and budget justification 

(2) The qualifications of principal 
staff members to be responsible for the 
project, 

(3> A statement of the goals of the 
proposed technical assistance project 
and how they relate to the purposes of 
the Act. 

(4 > A description of the program areas 
In which assistance Is to be provided as 
well as the methods to be employed In 
Implementing the goals of the project. 

<5> Where appropriate, a description 
of the role of youth In the technical 
assistance project. 

<6> Where appropriate, evidence that 
public and private agencies furnishing 
welfare, education, health, mental 
health, preventive and rehabilitative. Job 
training, Job placement, recreation, cor¬ 
rections, law enforcement, and other 
basic services In the community will co¬ 
ordinate and cooperate with the State 
agency giving technical assistance. 

<7> A description of the relationship 
between the technical assistance project 
and the activities being conducted under 
the State plan. 

<8> Such other information as the 
Administrator may require. 

<b> The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations imposed 
by the terms and conditions of any 
award, including tills subpart. 

1C) Any major proposed amendments 
to an approved application shall be sub¬ 
mitted in writing, in advance to the Ad¬ 
ministrator. No such changes shall be put 
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into effect without the approval of the 
Administrator. 

§270.204 Factor* co«t*idcrcd in cvalu- 

4itine |»ro|M»*al». 

In evaluating applications, the Admin¬ 
istrator will consider a number of factors, 
including the following: 

»a> The need for the technical assist¬ 
ance project. 

<b> The capability of the State agency 
to provide teclmical assistance. 

<c> The capability of the State agency 
to maintain such technical assistance. 

fc 270.203 Project mirw. 

All applications which meet the legal 
requirement for a grant under this sub- 
part will be processed by the Service for 
submission to a Technical Advisory Com¬ 
mittee appointed by the Secretary. The 
applicant may be requested to submit 
additional information either before or 
after consideration of the project by the 
Technical Advisory Committee. The 
Technical Advisory Committee makes 
recommendations to the Administrator, 
who determines the action to be taken 
with respect to each application and 
notifies the applicant accordingly. 

§ 270.206 Crartl auunk 

All grant awards shall be in writing, 
shall specify the amount of funds 
granted, the budget period for which 
support is given, and the total project 
period for which support is contemplated. 
For continuation support, grantees must 
make separate application in the form 
and detail required by the Administrator. 

§ 270.207 Payment*. 

The Administrator shall from time to 
make payments to a grantee of all or 
a wtJon of any grant award, cither in 
advance or by way of reimbursement for 
expenses to be incurred or incurred in 
the project period, to the extent he deter¬ 
mines such payments necessary to pro¬ 
mote prompt initiation and advancement 
of the approved project. All such pay¬ 
ments shall be recorded by the grantee 
in accounting records separate from all 
oilier fund accounts, including funds de¬ 
rived from other grant awards. Amounts 
paid shall be available for expenditures 
by the grantee in accordance with the 
regulations of this subpart throughout 
the project period subject to such limita¬ 
tions as the Administrator may prescribe. 

1 270.208 F\|>cn<Jiturr of grant fund*. 

<a) Except as otherwise authorized, 
the administrative provisions of State 
law applicable to monies appropriated to 
flic State agency shall apply to Federal 
monies paid to the agency under this 
subpart. 

<b* Grants under this subpart will be 
available for the following types of ex¬ 
penditures for approved projects: 

<1> Salaries, cost of travel, and re¬ 
lated expenses of project personnel; 

<2» Necessary supplies, equipment, and 
related ex penses; 

‘3* Purchase or provision of services 
to individuals served by the project; 
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<4> Costs of administration and other 
indirect costs of the project, subject to 
such limitations as are set forth in the 
Bureau of the Budget Circular A-87. and 
as the Administrator may establish; and 

<5> Such other items as are included 
In the approved application. 

<c> Expenditures shall be in connec¬ 
tion with the conduct of the project as 
approved. 

§ 270.209 KrfxirW ami rrrordn. 

The State agency shall make reports 
to the Administrator in such form and 
containing such information as may rea¬ 
sonably be necessary to enable the Ad¬ 
ministrator to perform his functions un¬ 
der this subpart, and shall keep such 
records and afford such access thereto as 
the Administrator may find necessary to 
assure the correctness and verification of 
such reports. 

§ 270.210 Fi*ral and audit ins: prorr- 
dure a. 

<a> Fiscal procedures . The grantee 
shall provide for such fiscal control and 
fund-accounting procedures as ore nec¬ 
essary to assure proper disbursement of. 
and accounting for. the Federal funds 
paid to it. Accounts and supporting doc¬ 
uments relating to project expenditures 
shall be adequate to permit an accurate 
and expeditious audit. 

Auditing procedures. Each grantee 
shall make appropriate provision for the 
auditing of project expenditure records, 
and such records as well as the audit re¬ 
ports shall be available to auditors of 
the Federal Government. 

§ 270.21 I lt< trillion of record*. 

<a» General rule . Grantees are re¬ 
quired to maintain grant accounting rec¬ 
ords, Identifiable by grant number, until 
audit by or on behalf of the Department 
or for 5 years after the end of the budget 
period, whichever is the lesser. Original 
documents, such as invoices, checks, time 
records, and payrolls In support of direct 
costs, may be retained in grant files or 
in the grantees* regular files provided 
the grantees* accounting records con¬ 
tain adequate references for identifying 
and locating the original documents. 
However, in all cases records shall be 
retained until resolution of audit ques¬ 
tions relating to individual grants. 

<b> Inventories of equipment. Where 
equipment which costs $300 or more per 
Item is purchased by the grantee. In¬ 
ventories and other records supporting 
accountability shall be maintained until 
the grantee is notified of the completion 
of the Department's review and audit 
covering the disposition of such equip¬ 
ment. Such equipment may not be sold 
or exchanged for unlike equipment prior 
to the expiration of its useful life or the 
expiration of the project period and all 
extensions thereof, whichever occurs 
first. 

§ 270.212 Publication* and copyright*. 

ia) Publications. Grantees under this 
subpart may publish the results of any 
project without prior review by the Serv¬ 
ice: Provided, That such publications 
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carry an acknowledgment of assistance 
received under the Act, and a statement 
that the claimed findings and conclusions 
do not necessarily reflect the views of the 
Service, and provided that copies of the 
publication arc furnished to the Sendee. 

»b*) Copyright. Where the grant-sup- 
ported activity results in a book or other 
copyrightable material, the grantee is 
free to copyright, but the Service reserves 
a royalty-free, nonexclusive, and irrev¬ 
ocable license lo reproduce, publish, 
translate, or otherwise use. and to au¬ 
thorize others to use. ail copyrightable or 
copyrighted material resulting from the 
grant-supported activity. 

§ 270.213 InterrM. 

Pursuant to section 203 of the Inter¬ 
governmental Cooperation Act of 1968 
< Public Law 90-577». a State, as defined 
in section 102 of that Act, will not be held 
accountable for Interest earned on grant 
funds pending their disbursement for 
program purposes. A State, as defined in 
the Intergovernmental Cooperation Act, 
section 102, means any one of the several 
States, the District of Columbia, Puerto 
Rico, any territory or possession of the 
United States, or any agency or instru¬ 
mentality of a State, but does not include 
the governments of the political subdivi¬ 
sions of the State. All other grantees 
must return to the Service all interest 
earned on grant funds. 

§ 270.211 Termination. 

A grant may be terminated in whole 
or in part at any time at the discretion 
of the Administrator. NoncancoUablc 
obligations properly incurred prior to the 
receipt of the notice of termination will 
be honored. The grantee shall be 
promptly notified of such termination in 
writing and given the reasons therefor. 

(PR. Doc 69 7627; Filed. June 27, 1062; 

8:45 am.) 

Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter 1—Agricultural Research 
Service, Department of Agriculture 

SUBCHAPTER C—INTERSTATE TRANSPORTATION 
OF ANIMALS AND POULTRY 

part 74 —SCABIES IN SHEEP 
Interstate Movement 

Pursuant to the provisions of sections 
4 through 7 of the Act of May 29. 1884, as 
amended, sections 1 and 2 of the Act of 
February 2. 1903, as amended, and sec¬ 
tions 1 through 4 of the Act of March 3, 
1905, as amended <21 UJS.C. 111-113, 115. 
117. 120, 121, 123-126), Part 74. Sub¬ 
chapter C. Chapter I. Title 9. Code of 
Federal Regulations, as amended, is 
hereby further amended In the follow¬ 
ing respects: 

1. In 5 74.2. paragraph <a> is amended 
by deleting “New Jersey,** from subpara¬ 
graph <1 >; and by amending subpara¬ 
graphs <3) and <5> to read, respectively, 
as follows: 
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§ 7 1.2 De'ijrviation of free and infected 
•era*. 

(a) • • • 

(3) All counties in Pennsylvania ex¬ 
cept Chester, Dauphin, Franklin. Juni¬ 
ata. Lancaster, Lehigh, and Mifflin. 

• • • a a 

i5) All counties in New Jersey except 
Camden, Monmouth, and Salem. 

2. Subparagraphs <2) and <4> of f 74.3 
(a * ore amended to read as follows: 

§ 74.3 l)rMjtit«li»ti of eradication area.). 

• • • 

<2> The following counties in Penn¬ 
sylvania: Chester, Dauphin. Franklin, 
Juniata. Lancaster. Lehigh, and Mifflin. 

• • • • • 

<4> The following counties in New 
Jersey: Camden. Monmouth, and Salem. 

(Sees. 4-7. 23 8tat. 32, as amended, see*. 1, 2, 
32 8tat. 791 -792. an amended, seca. 1-4. 33 
Stat. 1204. iut amended, 1265, as amended. 
21 US C- 111-113, 115, 117. 120. 123X20. 29 
F.R. 16210, as amended) 

Effective date. The foregoing amend¬ 
ments shall become effective upon publi¬ 
cation in the Federal Register 

The amendments add Lancaster 
County in Pennsylvania and Monmouth 
County In New Jersey to the list of In¬ 
fected and eradication areas and delete 
such counties from the list of free areas 
due to the presence of sheep scabies 
therein. After the effective date of the 
amendments, the restrictions pertaining 
to the Interstate movement of sheep from 
or into Infected and eradication areas as 
contained in 9 CFR Part 74. as amended, 
will apply to such areas. 

The amendments Impose certain re¬ 
strictions on the interstate movement of 
sheep from Lancaster County in Penn¬ 
sylvania and Monmouth County in New 
Jersey for the purpose of preventing the 
spread of scabies, a communicable dis¬ 
ease of sheep, and must be made effective 
immediately in order to accomplish their 
purpose in the public Interest. Accord¬ 
ingly. under the administrative procedure 
provisions of 5 U.8.C. 553, It is found 
upon good cause that notice and other 
public procedure with respect to the 
amendments are impracticable and con¬ 
trary to the public Interest, and good 
cause is found for making the amend¬ 
ments effective less than 30 days after 
publication In the Federal Register. 

Done at Washington. D.C.. this 25th 
day of June 1969. 

R. J. Anderson, 

Acting Administrator , 
Agricultural Research Service. 

| F.R. Doc. 00-7071: Plied. June 27, I960; 

8:49 a m.) 
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Title 12—BANKS AND BANKING 

Chapter II—Federal Reserve System 

SU5CHAP7ER A—8CARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

IReg 01 

PART 207—SECURITIES CREDIT BY 
PERSONS OTHER THAN BANK, 
BROKERS, OR DEALERS 

Miscellaneous Amendments 

Tlie document revising Part 207 of 
Chapter n of Title 12 of the Code of Fed¬ 
eral Regulations (FR. Doc. 69-6862), 
published in the Federal Register on 
June 11. 1969. Ls corrected as follows: 

<a» By changing the part heading to 
read as set forth above. 

ib' In 5 207.Hf) (1) by changing the 
paragraph reference in the last sentence 
from “<c)“ to “(e) M ; 

<c> In 5 207.1(f) <2) by changing “de¬ 
fined In paragraph ie)(7) of Rule 240- 
15c3-l” to “defined in paragraph <c><7> 
of Rule 15c3-l” and by deleting the pe¬ 
riod at the end of I 207.1(f) (2) and add¬ 
ing “(17 CFR 240.15c3-l (c)(7)) ”; 

(d> In {207.2(0 (3) by changing “is 
‘purpose’ credit.” to “is ‘purpose 
credit.* "; 

<e) By deleting 5 207.2(g) and 5 207 
(g)(1) and inserting therefor “(g) Pur¬ 
chase and sale: (1) The term .‘purchase* 
Includes any contract to buy, purchase, 
or otherwise acquire. 

“(2) The term ‘sale’ includes any con¬ 
tract to sell or otherwise dispose of.**; 

if) In $ 207.4(a) by inserting a comma 
between “subsidiary** and “or” at both 
places where these two words appear: 

(g) In S 207.4(a) (1> by changing “the 
dates shall be July 8. 1968, and July 8. 
1969.” to “such dates shall be July 8. 
1969, and July 8, 1970,** and by changing 
“423. and 424,” to “423. or 424 

(h) In 5 207.4‘f) by changing “ac¬ 
crued interest** to “applicable interest”: 
and 

(i> In 207.5(d)(1) by italicizing “1” 
in “78i M at both places where it appears. 

Dated at Washington, D.C.. this 19th 
day of June 1969. 

Board of Governors of the Federal 
Reserve 8ystem. 

(seal! Robert P. Forrestal. 

Assistant Secretary. 

JF.R Doc. 69-7633; Filed. June 27, 1969: 

8:46 am ] 
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PART 220—CREDIT BY BROKERS 
AND DEALERS 

Miscellaneous Amendments 

The document revising Part 220 of 
Chapter II of Title 12 of the Code of Fed¬ 
eral Regulations <F.R. Doc. 69-6863), 
published In the Federal Register on 
June II, 1969, is corrected as follows: 

(a) By changing the part heading to 
read as set forth above. 


<b) In 5 220.2(e) (1) by deleting In the 
first sentence the comma between “stock” 
and “not” and the comma between “ex¬ 
change” and “which”; 

tc) In 5 220.3‘c) (2) by changing In 
the second sentence “except that a regis¬ 
tered equity” to “except that a margin 
equity”: and 

<d> In 5 220.4(k) by changing in the 
first sentence “accrued Interest” to 
“applicable Interest ”. 

Dated at Washington. D C., this 19th 
day of June 1969. 

Board of Governors of the Federal 
Reserve System. 

I seal! Robert P. Forrestal, 

Assistant Secretary. 

|PA. Doc. 69-7032: Filed, Juno 27. 1969: 

8:46 am.| 
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PART 221—CREDIT BY BANKS FOR 
THE PURPOSE OF PURCHASING 
OR CARRYING MARGIN STOCKS 

Miscellaneous Amendments 

The document revising Part 221 of 
Chapter II of Title 12 of the Code of 
Federal Regulations (F.R. Doc. 69-6864), 
published in the Federal Register on 
June 11. 1969. is corrected as follows: 

(a) By changing the part heading to 
read as set forth above. 

cb> In f 221.1(a)(2) by changing 
“(and no other margin security)” to 
“(and no other margin stock)”; 

(c) In 5 221.3i w * (2) by changing “of 
the Commission (17 CFR 15c3-lib><2> 
of” to “of the Commission (17 CFR 
240.15c3-Kb)(2)) i of”: and 

(d> In 6 221.3tx) by changing “ac¬ 
crued interest*’ to “applicable interest 

Dated at Washington. D.C., tills 19th 
day of June 1969. 

Board of Governors of the Federal Re¬ 
serve System. 

(seal) Robert P. Forrestal. 

Assistant Secretary. 

| FA. Doc. 69-7631. Plied. June 27. 1969. 

8:46 am) 


Title 14—AERONAUTICS AND 
SPACE 

Chapter I—Federal Aviation Admin¬ 
istration, Department of Transpor¬ 
tation 

l A Imp ace Docket No. 08 WA-101 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS 

Alteration of Control Area and 
Reporting Points 

On March 18. 1969, a notice of pro¬ 
posed rule making (NPRM> was pub¬ 
lished in the Federal Register <34 F.R. 
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5335 > stating that the Federal Aviation 
Administration was considering amend¬ 
ments to Part 71 of the Federal Aviation 
Regulations that would alter Control 
Area No. 1310 and associated reporting 
points. 

Interested persons were afforded an 
opportunity to participate In the pro- 
jxxsed rule making through the submis¬ 
sion of comments. All comments received 
were favorable. In addition to the actions 
proposed In the NPRM, the Department 
of Transport, Canadjf. requested that 
the Halibut Intersection be Included as a 
noncompulsory reporting point In the 
high altitude structure. Separate action 
will be taken to establish this reporting 
point. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 G.m.t., 

August 21, 1969. as hereinafter set forth. 

1. Section 71.163 <34 F.R. 4549) is 
amended as follows: 

a. In Control 1310, all after “between 
Anchorage and Middleton Island;” is 
deleted and “thence within 16 miles each 
side of a Une extending from the Middle- 
ton Island RBN to the Sandspit, British 
Columbia. Canada, RR; including that 
airspace between lines diverging at 5° 
angles from the centerline, extending 
southeast from the Middleton Island 
RBN and northwest from the Sandspit 
RR, and which terminate at the inter¬ 
secting points midway between Middle- 
ton Island and Sandspit, excluding the 
portion within Canada, and the airspace 
below 2.000 feet MSL outside the United 
States.” is substituted therefor. 

2. In §71.211 <34 F.R. 4804» the fol¬ 
lowing Alaskan low altitude reporting 
points are amended to read as follows: 

a. Carp INT: INT 314* bearing Sands¬ 
pit. British Columbia. Canada, RR. 
.southwest course Sitka. Alaska. RR. 

b Shrimp INT: INT 122 c bearing 
Middleton Island, Alaska. RBN south¬ 
west course Gustavus. Alaska. RR. 

c. Porpoise. INT: INT 122* bearing 
Middleton Island. Alaska, RBN. south¬ 
west course Yakutat, Alaska. RR. 

d Halibut INT: INT 314* bearing 
Sandspit, British Columbia. Canada. RR. 
southwest course Annette Island, Alaska. 
RR. 

3. In 171.213 <34 FR. 4805> the fol¬ 
lowing Alaskan high altitude reporting 
points are amended to read as follows: 

a. Carp INT: INT 314* bearing Sands¬ 
pit. British Columbia. Canada. RR. 
Blorka Island. Alaska. 207* radial. 

b. Porpoise INT: INT 122* bearing 
Middleton Island. Alaska. RBN, Yakutat, 
Alaska, 215“ radial. 

(Sec*. 1110. Federal Aviation Act of 

1058; 40 U.8.C. 1348, 1510. Executive Order 
10834 ( 24 F.R. 9565): *ec. 6(c). Department 
of Transportation Act; 49 VjS.G. 1655(c)) 

Issued in Washington, D.C., on 
•June 24. 1969. 

T. McCormack, 

Acting Chief . Airspace and 
Air Traffic Rules Division . 

I P R. Doc. 60-7638; Filed, June 27. 1909; 

8:46 am | 


FEDERAL 


RULES AND REGULATIONS 

| Airspace Docket Ho. 68-SW-62] 

PART 71—designation of federal 

AIRWAYS, CONTROLLED AIRSPACE, 

AND REPORTING POINTS 

PART 75—ESTABLISHMENT OF JET 
ROUTES 

Alterotion of Jet Routes ond 
Positive Control Areas 

On April 18. 1969. a notice of proposed 
rule making was published In the Fed¬ 
eral Register < 34 F.R, 6660 ) stating that 
the Federal Aviation Administration was 
considering amendments to Parts 71 and 
75 of the Federal Aviation Regulations 
thAt would realign J-8 from Springfield, 
Mo., via Kingfisher. Okla.. to Amarillo, 
Tex.; and that would renumber the exist¬ 
ing segment of J-8 from Oklahoma City, 
Okla.. via Tulsa, Okla., to Springfield, 
as J-98. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. All comments received 
were favorable. 

Subsequent to publication of the no¬ 
tice. it was determined advantageous to 
realign the Kansas City/Fort Worth 
ARTC Center boundaries to minimize 
coordination between the respective 
centers when providing air traffic con¬ 
trol service to aircraft operating along 
realigned J-8. This action relocates a 
segment of the boundary northwestward 
less than 2 nautical miles. 

In as much as a short segment of the 
southern boundary of the Continental 
Positive Control Area, floored at 18,000 
feet MSL, is coincident with the segment 
of the Kansas City/Fort Worth ARTC 
Center boundary to be relocated, It is 
deemed appropriate to alter the boundary 
of the Continental Positive Control Area 
to coincide with the relocated center 
boundary. Such action is taken herein. 

Since the amendment to the Conti¬ 
nental Positive Control Area boundary is 
minor in nature, It has been determined 
that notice and public procedure thereon 
are unnecessary and for these reasons 
may be made effective concurrently with 
the amendment to the Jet routes. 

In consideration of the foregoing, Parts 
71 and 75 of the Federal Aviation Regula¬ 
tions are amended, effective 0901 O.m.t., 
September 18. 1969, as hereinafter set 
forth. 

1. Section 71.193 <34 F.R 4791) is 
amended as follows: 

a. In Continental Positive Control 
Area “thence to latitude 36 c 55'00" N., 
longitude 95“05*00" W.; thence to lati¬ 
tude 36*42*00*' N. f longitude 95*53*00" 
W.;" is deleted and “thence to latitude 
35*56*00" N. longitude 95*06*00" W.; 
thence to latitude 36*45*00" N.. longi¬ 
tude 95*48*00" W.: thence to latitude 
36*43*30" N., longitude 95*53*00" W.;“ is 
substituted therefor. 

2. In Section 75.100 <34 F.R. 4856) the 
following changes are made: 

a. J-8 is amended as follows: 

*1) In the caption “Oklahoma City. 
Okla./* is deleted and “Amarillo, Tex./* 
Is substituted therefor. 
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(2) In the text all before “Springfield, 
Mo.;” is deleted and “From Amarillo, 
Tex,, via Kingfisher. Okla.;” is substi¬ 
tuted therefor. 

b. J-98 is amended as follows: 

<1) In the caption “Springfield, Mo ." 
Is deleted and “Oklahoma City, Okla.," is 
substituted therefor. 

<2) In the text “From Springfield, 
Mo., M is deleted and “From Oklahoma 
City. Okla.. via Tulsa. Okla.;** is substi¬ 
tuted therefor. 

(S«c. 307(A). Federal Aviation Act of 1058; 
49 US.C. 1348; *ec. 6(0). Department of 
Transportation Act; 49 UJB.C. 1655(c)) 

Issued in Washington. DC., on 
June 24.1969. 

T. McCormack, 

Acting Chief. Airspace and 
Air Traffic Rules Division . 

(PR. Doc. 89-7639; Filed, June 27. 1969; 
8:47 a m ] 


Title 25—INDIANS 

Chapter I—Bureau of Indian Affairs, 
Department of the Interior 
SUBCHAPTER W—MISCELLANEOUS ACTIVITIES 

PART 257—RESALE OF LANDS 
WITHIN THE BADLANDS AIR FORCE 
GUNNERY RANGE (PINE RIDGE 
AERIAL GUNNERY RANGE) 

On pages 6783-85 of the Federal 
Register of April 23, 1969, there was 
published a notice of proposed rule mak¬ 
ing pursuant to authority vested in the 
Secretary of the Interior under 5 U.8.C. 
301, 25 U8.C. 2. the Act of August 25, 
1916 <39 Stat 535; 16 U.S.C. 3), and the 
Act of August 8. 1968 < Public Law DO- 
468; 82 Stat. 663), to add a new Part 
257 to Title 25, Code of Federal Regula¬ 
tions, to implement those provisions of 
the Act of August 8. 1968 <82 Stat. 663), 
relating to the resale of lands within 
the Badlands Air Force Gunnery Range 
to the former Indian and non-Indian 
owners. 

Interested persons were given an op¬ 
portunity to submit comments, sugges¬ 
tions, or objections with respect to the 
proposed regulations within 30 days 
from the publication of the notice in the 
Federal Register. During this period 
comments, suggestions, and objections 
were submitted by interested persons. 
Careful consideration was given to the 
comments received, and certain revisions 
were made as a result of them. Among 
the revisions are the following: 

1. Additional requirement that a non- 
Indian applicant for purchase of land 
furnish proof of ownership is incorpo¬ 
rated in fl 257.6(b). 

2. A revision of $ 257.7<a)<5) to 
clarify the right of the grantee, his fam¬ 
ily. or assignee to cut native trees for 
firewood for his personal use. 

3. Addition to $ 257.7(a) <11) of the 
word “directly’* to modify the exemp¬ 
tion from liability. 

4. Revision of $ 257.7(b) to provide 
that the pro rata share of permit fees to 
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which the Indian purchaser will be en¬ 
titled may be applied as a credit to the 
amount due as down payment for the 
land Involved. 

5. Addition of a new* 5 257.8* a > govern¬ 
ing the section of lieu lands to clarify 
the order of priority of such lieu selec¬ 
tions. 

The new Part 257 shall become effective 
upon the date of publication In the 
Federal Register. 

Walter J. Hick el. 
Secretary of the Inferior. 

Juke 24. 1969. 

Soc. 

257.1 Purpose. 

257.2 Den nit Ions. 

257.3 Eligibility to purchase. 

257 4 Notice to former owners. 

257.5 Special notice to former Indian 
owners. 

257 6 Applications by former owners. 

257.7 Conveyance documents. 

257 8 Selection of lieu lands. 

257.9 Lands formerly held subject to restric¬ 
tions against alienation. 

Authority: The provisions of this Part 
257 issued under RS 181; 5 U9C 301. R8. 
403 and 485; 25 U.S.C. 2; 16 U-8.C. 3; 82 
Stat 663. 

§ 237.1 Purpose. 

The regulations in tills part govern 
the reacquisition by former Indian and 
non-Indian owners of lands, or interests 
therein, acquired by the United States 
of America as a part of the Badlands Air 
Force Gunnery Range, sometimes 
referred to and known as the Pine Ridge 
Aerial Gunnery Range. The regulations 
also govern the acquisition by former 
Indian owners of life estates In national 
monument lands formerly owned by 
them and the acquisition of lieu lands 
when lands formerly owned by them are 
not available or are not desired by them 
for reacqulsttlon. The legislative author¬ 
ity for reacquisition of lands or interests 
therein by former owners is the Act of 
August 8. 1968 {Public Law 90-468 : 82 
Stat. 663). 

§ 237.2 Definition*. 

«a> “Secretary" means the Secretary 
of the Interior or his duly authorized 
representative. 

(b) “Superintendent’* means the offi¬ 
cer in charge of the Pine Ridge Indian 
Agency. Pine Ridge. S. Dak. 

<c) "Act" means the Act of August 8. 
1968 (Public Law 90-468; 82 Stat. 663). 

(d) "Gunnery Range" means the area 
on the Pine Ridge Indian Reservation in 
South Dakota that was acquired by the 
United States for use of the Air Force 
commonly known as the Pine Ridge 
Aerial Gunnery Range or the Badlands 
Air Force Gunnery Range. 

<e> "Monument" means the Badlands 
National Monument as enlarged by sec¬ 
tion 1 of the Act of August 8. 1968 (Public 
Law 90-468). 

(f) "Tribe" means the Oglala Sioux 
Tribe of Indians of South Dakota. 

§ 237.3 Klijtibilit} 1° purrliMf. 

(a) Any former owner of a tract of 
land or Interest In a tract of land. 


whether title was held in trust or In fee, 
which was acquired by the United States 
as a part of the Gunnery Range may 
purchase such tract pursuant to the pro¬ 
visions of the Act and the regulations set 
forth In this part: Provided. 8aid tract 
has been declared excess to the needs of 
the Department of the Air Force, has 
been transferred to the administrative 
Jurisdiction of the Secretary of the In¬ 
terior. and Is not within the boundaries 
of the Monument or within that portion 
of the Gunnery Range retained for use 
of the Department of the Air Force. 

<b) If a former owner is deceased and 
is survived by a spouse, the spouse may 
purchase under the same terms and con¬ 
ditions as the former owner except that 
if the former owner was an Indian whose 
land was held in trust and his surviving 
spouse is a non-Indian, the title to said 
tract shall be conveyed to the non-Indian 
spouse in a fee staple status. 

<c) If the former owner Is deceased 
and the spouse is also deceased, the chil¬ 
dren of the former owner may repurchase 
the tract. 

<d> If the former owner is not survived 
by a spouse or children there exist no 
repurchase rights Involving the tract. 

<e> Not more than five former owners 
may join In purchasing a tract of land. 
‘Former owner" means each person 
from whom the United States acquired 
an interest in a tract of land, or If such 
person Is deceased, the surviving spouse, 
or if such spouse is deceased, his children. 
If more than five former owners apply 
to acquire a tract, the Superintendent 
shall notify them in writing that it will 
be necessary for them to agree among 
themselves as to the five or less of them 
who shall acquire the tract. If agreement 
among the owners Is obtained, those in¬ 
dividuals who are to acquire the tract 
shall then file an application to purchase 
it. The matter of reaching agreement 
among the owners is the sole responsi¬ 
bility of said owners and not the re¬ 
sponsibility of the Department of the 
Interior and/or the Bureau of Indian 
Affairs to participate in the negotiations 
between the owners. If the former owners 
fail to reach such an agreement, all ap¬ 
plications for the tract shall be rejected. 

§ 237. i Notice to former owner*. 

After publication of these regulations, 
there shall be published in the Federal 
Register notice that certain described 
lands and.interests in lands have been 
transferred to the administrative Juris¬ 
diction of the Secretary and arc avail¬ 
able for repurchase by the former owners 
pursuant to section 3<b> of the Act. Upon 
transfer of administrative jurisdiction 
over lands that may thereafter be de¬ 
clared excess to the needs of the Depart¬ 
ment of the Air Force and acceptance by 
the Secretary, notice of such transfer 
shall be published In the Federal 
Register. No attempt shall be made to 
notify each individual former non-In¬ 
dian owner personally, but the transfer 
of Jurisdiction to the Secretary may be 
further publicized by the publishing of 
notice in a local newspaper of general 
circulation. 


§ 237.3 Special nolice to former Indian 
owner*. 

<a) The Superintendent shall notify 
the former Indian owners, in WTiting, at 
their last known addresses of their right 
to repurchase the tracts formerly 
owned by them in those instances where 
the tracts are outside of the boundaries 
of the Monument and arc outside of the 
boundaries of the area of the Gunnery 
Range retained by the Department of the 
Air Force. Such notice shall include (1) 
the legal description. <2» the purchase 
price thereof, <3> the minimum amount 
of down payment required. (4> a recital 
that balance of purchase price may be 
paid in 20 annual Installments, (5) the 
annual rate of interest on unpaid 
balance. <6) information whether title 
is to be taken in trust or in fee. and 
(7) the date by which the executed ap¬ 
plication to purchase must be received in 
the office of the Superintendent. A form 
of application for execution by the 
former owners shall accompany said 
notice, said application to include the 
legal description of the land, purchase 
price and other pertinent information. 

(b) In those Instances where the 
tracts of land or portions thereof are 
within the boundaries of the area of 
the Gunnery Range retained by the De¬ 
partment of the Air Force, the Super¬ 
intendent shall notify the former Indian 
owners, in writing, at their last known 
addresses that they may elect to pur¬ 
chase available tracts of land in lieu of 
the lands formerly owned by them, said 
lieu lands to be of substantially the same 
value as the tracts originally owned by 
them. Such notice shall also advise said 
former owners that they mny. as an al¬ 
ternative, elect to purchase the tracts 
formerly owned by them at such time 
as the tracts may be declared excess to 
the needs of the Department of the Air 
Force and transferred to the Secretary 
of the Interior, As to this alternative, no 
promise or prediction may be made as 
to when, or whether, the land may even¬ 
tually become surplus to the needs of 
the Department of the Air Force, and the 
notice shall specifically so state. Such 
notice shall include (1) the legal descrip¬ 
tion of the lands formerly owned by 
them (2) the purchase price of the lieu 
land which price shall be computed on 
the same basis as though the original 
tract w*ere available, <3> the minimum 
amount of down payment required. *4) 
a recital that balance of purchase price 
may be paid in 20 annual installments, 
(5) tiie annual rate of interest on unpaid 
balance. (6) information whether title 
Is to be taken In trust or In fee, and 
(7) the date by which election to pur¬ 
chase lieu lands or wait until lands for¬ 
merly owned by them are declared ex¬ 
cess must be received In the office of the 
Superintendent. The notice shall be ac¬ 
companied by a form for execution by 
the former owner whereby said owner 
elects to purchase lieu lands or to re¬ 
purchase the tract formerly owned by 
said owner w f hen it is declared excess. 

(c) In those Instances where a tract 
of land or portion thereof is within the 
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boundaries of the Monument, the Super¬ 
intendent shall notify the former In¬ 
dian owner. In writing, at his last known 
uddress that he may elect to acquire a 
life estate In such tract or portion thereof 
nt no cost but subject to the restrictions 
on use referred to under ‘ Conveyance 
Documents" (section 257.7). Such notice 
shall include the legal description of the 
lands formerly owned by him upon which 
he may acquire a life estate. The notice 
shall also inform the former owner that 
he may elect to purchase any available 
tract of land in lieu of the lands for¬ 
merly owned by him. said lieu lands to 
have substantially the same values as the 
tract originally owned by him. Such no¬ 
tice shall include (1) the purchase price 
of the lieu land which price shall be com¬ 
puted on the same basis as though the 
original tract were available for pur¬ 
chase. (2) the minimum amount of down 
payment required, <3> a recital that bal¬ 
ance of purchase price may be paid in 
20 annual installments, (4) the annual 
rate of Interest on unpaid balance. (5) 
Information whether title is to be taken 
in trust or In fee, and (6) the date by 
which the election to acquire the life 
estate or lieu lands must be received In 
the Office of the Superintendent. Such 
notice shall be accompanied by a form 
for execution by the former owner 
hereby said owner elects to acquire a 
life estate in the lands formerly owned by 
said owner or elects to purchase lieu 
lands. 

§ 257.6 Application* l»> former onnern, 

(a) Applications by former Indian 
owners to purchase lands formerly owned 
by them, or to purchase lieu lands, or 
to tAke a life estate in a tract of land 
within the Monument area should be 
made on forms furnished by the Superin¬ 
tendent and filed within the period spec¬ 
ified in section 3<b) (5) of the Act. Such 
applications shall be filed in the Office of 
tlin Superintendent. 

<b> A former non-Indian owner may 
file application to purchase land pur¬ 
suant to subsection 3<b) of the Act with¬ 
in l year from the date notice is pub- 
ished in the Federal Register that the 
land he formerly owmed lias been de¬ 
clared excess to the needs of the Depart¬ 
ment of the Air Force and has been 
transferred to the Secretary. Such ap¬ 
plication shall be filed in the Office of the 
Superintendent. The applicant shall fur¬ 
nish proof of his owuiership or the ow r ner- 
shlp of his predecessor In interest at the 
time of the acquisition of the land by the 
United States. Upon receipt of an appli¬ 
cation to purchase and proof of owner- 
jmp the Superintendent shall cause the 
appraised and thereafter he 
snail inform the applicant in writing of 
2* market value of the tract which 
»nan be the purchase price, the minimum 
ot down payment required, that 
hu i ance °* ^ purchase price may be 
Paid in 20 annual installments, and the 

balanc on un P aJd 
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’a) Where there is an election by a 
iormer Indian owner of a tract of land 
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within the monument boundary to ac¬ 
quire a life estate in such tract at no cost 
the following types of provisions and re¬ 
strictions shall be applicable to the use 
thereof: (1) Agricultural uses are per¬ 
mitted. Only those commercial activities 
associated with normal agricultural op¬ 
erations would be allowed. (2) Construc¬ 
tion or reconstruction of any roads to 
the property, including locations and 
materials used, are subject to approval by 
the National Park Service. <3) Mining 
activities of all kinds arc prohibited In¬ 
asmuch as the United States retains all 
mineral rights. (4) Residential and other 
facilities necessary for. or Incidental to, 
ranching and other agricultural pur¬ 
poses are permitted. This Includes, but is 
not limited to. bams, sheds, fences, stock 
dams, w'clls utilising surface or subsur¬ 
face water, and other needed access ac¬ 
cessory structures. (5) The cutting of 
native trees, except for firewood for the 
personal use of the grantee, his family or 
assignee, is prohibited unless determined 
by the National Park Service to be essen¬ 
tial to the permitted use or the tract. 
(6> All Improvements and structures are 
subject to removal upon termination of 
the life estate or they shall be deemed 
to become the property of the United 
States. The family or assignee of the 
grantee shall have a reasonable time to 
vacate the premises upon termination of 
the life estate and may harvest annual 
crops planted during the tenure of the 
estate. <7> Water rights owned by the 
United States in the premises remain 
vested in the United States, but the 
grantee has a right to reasonable use of 
the water. (8) Grantee must observe and 
adhere to all applicable Federal. State, 
and local laws and regulations, including 
Federal law s and regulations for the pro¬ 
tection of the black-footed ferret and 
other wildlife In the Monument. The 
United States reserves the right to enter 
upon the conveyed lands to assure such 
compliance and for the exercise of any 
other rights and privileges reserved to it. 
(9> The conveyed premises must be kept 
in a neat and orderly condition and no 
waste or injury may be committed to the 
land. Pollution of w f atcr on or adjacent 
to the property is prohibited. (10> Rea¬ 
sonable precautions must be taken to 
prevent, suppress, and extinguish forest, 
brush, grass, and other fires on the prop¬ 
erty. (11) Grantee may not claim dam¬ 
ages for injury by or against the United 
States which might be directly attribut¬ 
able to existence of the Monument. (12) 
Other provisions deemed necessary by 
the National Park Service in individual 
circumstances may be included In the 
conveyance document. 

<b) When title to the land being ac¬ 
quired is to be taken in trust for the 
purchaser and the purchase is effected 
by deferred payments as authorized In 
section 3*b> <2> of the Act, a sale con¬ 
tract shall be executed by the purchaser 
and the Secretary. The down payment 
shall be not less than $100 or 20 per 
centum of the purchase price, whichever 
is less. The purchaser shall be entitled to 
a credit of a pro rata share of the grazing 
fees collected by the United States for use 
of the land during the grazing year In 
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which the sale contract is executed, 
which credit shall be applied as all or a 
part of the down payment for the land 
being purchased. In the event the propor¬ 
tionate share of the grazing fees credited 
to the purchaser is less than the re¬ 
quired down payment, the purchaser 
shall pay the balance of the down pay¬ 
ment in cash, or by certified check, 
cashier's check, money order, or U.8. 
Treasury check, payable to the Bureau 
of Indian Affairs at the time the sale 
contract is executed. Upon execution of 
the contract by the Secretary, a deed 
shall be prepared and executed by the 
Secretary conveying title to the land to 
the United States in trust for the pur¬ 
chaser. When the sale contract and deed 
are executed, the balance of the propor¬ 
tionate share of the grazing fees, if any, 
due the purchaser shall be paid to him 
and the dowTi payment shall be deposited 
in the U-8. Treasury to the credit of the 
United States as general fund receipts. 
All subsequent installment payments 
shall be deposited in a like manner to 
the credit of the United States. The sale 
contract shall include (1) the legal de¬ 
scription of the land, (2) the purchase 
price, (3) the amount of down payment. 
<4> the amount of annual principal In¬ 
stallment payments. (5) the annual rate 
of Interest on unpaid balance. <6> the due 
dates of annual installments. (7) a recital 
that the unpaid balance is a lien against 
the land and against all rents, bonuses 
and royalties received therefrom, (8) a 
recital that a delinquency of 90 days in 
making annual installment payments 
will subject tlie contract to foreclosure 
with loss of all payments theretofore 
made thereon, and (9) a recital that 
upon payment being made in full the 
deed to the United States in trust for 
the purchaser will be delivered to the 
purchaser. 

<c) If title to the tract Is acquired in 
a trust status and full payment therefor 
Is made by the purchaser at the time the 
application for purchase is approved, the 
title shall be conveyed to the United 
States of America in trust for the pur¬ 
chaser by a deed executed by the 
Secretary. 

<d> If the purchaser Is to acquire the 
tract in a fee status and the purchase is 
effected by deferred payments as author¬ 
ized in section 3(b)(2) of the Act. the 
title shall be conveyed to the purchaser 
in a fee status by a deed executed by the 
Secretary, The purchaser shall execute 
a mortgage naming the United States as 
mortgagee and shall execute promissory 
notes for the annual Installment pay¬ 
ments with the annual rate of interest set 
forth therein. The deed and mortgage 
shall be recorded in the office of the 
register of deeds of the county in which 
the land Is situated, the recording costs 
to be borne by the purchaser. Upon pay¬ 
ment of the full amount of the mortgage 
a satisfaction of mortgage shall be exe¬ 
cuted by the Secretary and delivered to 
the purchaser who shall be responsible 
for recordation thereof in the office of 
the register of deeds. 

(e) II the purchaser is to acquire the 
tract in a fee status and full payment 
therefor is made by the purchaser at the 
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time the application for purchase Is ap¬ 
proved, the title shall be conveyed to said 
purchaser In a fee status by a deed exe¬ 
cuted by the Secretary. The purchaser 
shall be responsible for recordation of the 
deed in the office of the register of deeds 
of the county In which the land Is 
situated. 

(f) Each deed executed pursuant to 
paragraphs <c), (d>, and <e) of this sec¬ 
tion shall contain a provision that If the 
tract Is offered for sale by the purchaser 
within a period of 10 years from the date 
of said deed, the tribe shall be notified 
In writing that the tract is being ofTered 
for sale and of the terms of the offer 
and said tribe shall have a period of 60 
days to exercise a right of first refusal 
to purchase such tract upon the terms set 
forth in the notice. 

<g) All sale documents referred to in 
this section shall be recorded in the office 
of the Bureau of Indian Affairs having 
custody of the land title records of the 
Pine Ridge Indian Reservation pursuant 
to Part 120. Title 25. Code of Federal 
Regulations. 

§ 257.8 Selection of lieu land-. 

(a i lieu lands which may be selected 
for purchase by former Indian owners 
whose lands are within the boundaries 
of the area retained for use by the De¬ 
partment of the Air Force or are within 
the boundaries of the Monument are 
defined as (1) those lands heretofore 
acquired by the United States for use of 
the Air Force Gunnery Range which are 
outside the boundaries of the Monument 
and outside the boundaries of the area 
retained for use by the Department of 
the Air Force which are not selected for 
repurchase by former owners within 1 
year from date of publication of the 
notice prescribed In section 3(b) <5) of 
the Act. and <2) all of the submarginal 
lands acquired by the United States un¬ 
der authority of the National Industrial 
Recovery Act of 1933 and subsequent 
relief acts, within the Pine Ridge Indian 
Reservation, except those submarginal 
lands within the area retained for use by 
the Department of the Air Force or with¬ 
in the Monument, administrative Juris¬ 
diction over which was transferred to the 
Secretary of the Interior by Executive 
Order No. 7368. dated April 15. 1938. 

lb) The former Indian owners whose 
lands are within the boundaries of the 
area retained for use by the Department 
of the Air Force or arc within the 
boundaries of the Monument may elect 
to purchase lieu lands of substantially 
the same value pursuant to section 4(b) 
and section 4(c) of the Act. Inasmuch as 
Identification of all of the lands from 
which lieu selections may be made can¬ 
not be determined until the time has ex¬ 
pired for former owners of lands outside 
of the area used by the Department of 
the Air Force and outside the boundaries 
of the Monument to purchase the tracts 
formerly owned by them, former owners 
who have filed an election to purchase 


lieu lands within X year from the date 
of publication of the notice prescribed 
in section 3(b)(5) of the Act. shall be 
deemed to have filed a timely application 
to purchase notwithstanding the fact 
that a specific tract of land has not been 
designated in said election. 

(c) Upon the expiration of 1 year from 
date of publication of the notice pre¬ 
scribed In section 3<b) (5) of the Act. the 
Superintendent shall prepare a complete 
list of all lands available from which se¬ 
lections of lieu lands may be made. The 
Superintendent shall also prepare a list 
of all former owners who elected to pur¬ 
chase lieu lands, numbering them con¬ 
secutively without regard as to date of 
receipt of such election. The numbers 
shall thefi be placed on separate uniform 
slips of paper and placed in a bowl The 
numbers will then be withdrawn from 
the bowl and a record made of the order 
in which they w'ere withdrawn. The 
owner of the first number withdrawn 
shall be afforded the first opportunity 
to select lieu lands. The owners of lands 
represented by the following numbers 
will be afforded an opportunity to select 
lieu lands In the priority In which their 
numbers were drawn. 

(d) When all selections of lieu lands 
have been made as provided in paragraph 
(c) of this section, the Secretary shall 
determine the comparability of the lands 
originally owned and the lieu selections. 
If the lieu selections are not substan¬ 
tially the same value as the lands origi¬ 
nally owned, the owners shall be afforded 
an opportunity to make other selections 
which are substantially the same value. 

(e) To determine whether the former 
Indian owned land and the selected lieu 
land in each case are of substantially the 
same value, the consideration paid by 
the United States for each tract may be 
Accepted as Indicative of the value of 
each tract at the time It was acquired. 
If information as to the price paid for 
any specific tract is not available, or if 
for any reason It Is concluded that the 
consideration paid by the United States 
for the land is not acceptable evidence 
as to value for this purpose, the Secre¬ 
tary shall cause the tracts to be ap¬ 
praised to determine their comparability. 
The appraisals of lands shall be made 
on the basis of current market values. 
The lands shall be considered to be sub¬ 
stantially the same value if the dif¬ 
ferences in values do not exceed 10 per¬ 
cent of the greater value. 

§ 237.9 Land* formerly held aubjoct to 
rrMrietion* aguin«t alienation. 

Former Indian owners who held title 
to the lands which were acquired for the 
gunnery range subject to restrictions 
against alienation without the approval 
of the Secretary of the Interior shall be 
conveyed title to the reacquired lands 
in a trust status in the same manner as 
though they had held trust title to the 
lands taken. 

[FA Doc. 68-7630; Filed, June 27, 1969; 

8:46 ajxl] 


Title 38—PENSIONS, BONUSES. 
AND VETERANS' RELIEF 

Chapter I—Veterans Administration 

PART 21—VOCATIONAL REHABILI¬ 
TATION AND EDUCATION 

Subpart D—Administration of Edu¬ 
cational Benefits; 38 U.S.C., Chap¬ 
ters 34, 35, and 36 

Period of Operation of Course 

In | 21.4251, paragraph <b> is amended 
to read as follows: 

§ 21.1251 Period of operation of rnurw*. 
• • • • • 

(b> Operation lor 2 years . A course is 
considered to have been in operation 
for 2 years when it has been given con¬ 
tinuously for 24 calendar months in¬ 
clusive of reasonable vacation and holi¬ 
day periods. Where courses are only of¬ 
fered on an ordinary school-year basis 
(approximately 9 months). 2 ordinary 
school years in the 24 calendar months 
will constitute a 2-year period. Where 
short courses of less than an ordinary 
school year are offered on a regular cycle, 
two cycles of such oj>eration will con¬ 
stitute the 2-year period if each one of 
the two cycles occurs In a separate 
calendar year. 

• • • • • 

(72 Stai. 1X14; 33 U.8.C. 210) 

This VA Regulation is effective 
March 3. 1966. 

Approved: June 20. 1969. 

I seal 1 Fred B. Rhodes. 

Acting Administrator. 

I FJl. Doc. 69*7037; Filed, June 27, i960. 
8:46 *.m | 


Title 49—TRANSPORTATION 

Subtitle A—Office of the Secretary 
of Transportation 

IOST Docket No. 1. Arndt. 1-281 

PART 1—FUNCTIONS, POWERS, AND 
DUTIES IN THE DEPARTMENT OF 
TRANSPORTATION 

Subpart A—Delegations by Secretary 
of Transportation 

The purpose of this amendment is to 
revise Subpart A—Delegations by Secre¬ 
tary of Transportation of Part 1 of the 
Regulations of the Office of the Secre¬ 
tary (49 CFR Part 1). 

The revision contains a consolidated 
listing of all delegations from the Secre¬ 
tary to other officials of the Department. 

Since this amendment involve* delega¬ 
tions of authority and relates to the in¬ 
ternal management of the Department, 
notice and public procedure thereon are 
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not required and the amendment can be 
made effective in less than 30 days. 

In consideration of Uie foregoing, 
effective June 20. 1969, Subpart A of Part 
l of TIUe 49. Code of Federal Regulations, 
is amended to read as set forth below. 

Issued In Washington. D.C., on June 20. 
1969. 

Joint A. Volpe. 

Secretary of Transportation. 

June 20. 1969. 

Sec. 

1.1 Purpose. 

1 2 Department of Transportation. 

1 3 Organization. 

1 4 Delegation of powers nnd duties. 

1.5 Keoervatlotift of authority. 

1 Q General reservation 
1 7 Exercise of authority. 

1 8 Delegations to Secretarial officers. 

Authority : The provisions of this Subpart 
A issued under 80 Scat. 931; 49 UJS.C. 1651 
note. 

§1.1 Purpose. 

This subpart provides for the exercise 
of the powers and performance of the 
dutiec vested In the Secretary of Trans¬ 
portation by law. 

§ 1.2 Department of Traivqx*rial ion. 

The Department of Transportation 
was established by the Department of 
Transportation Act. Public Law 89-670. 
The Secretary of Transportation Is the 
head of the Department. 

§ 1.3 Organisation. 

<a) The Federal Aviation Administra¬ 
tion. the Federal Highway Administra¬ 
tion. the Federal Railroad Administra¬ 
tion, and the National Transportation 
Safety Board were established by law 
within the Department of Transporta¬ 
tion. The U.S. Coast Guard was trans¬ 
ferred by law f to the Department. The 
Urban Mass Transportation Administra¬ 
tion was established within the Depart¬ 
ment by Reorganization Plan No. 2 of 
1988. The St. Lawrence Seaway Develop¬ 
ment Corporation w r as placed by law’ un¬ 
der the supervision and direction of the 
Secretary. 

(b) The Federal Aviation Adminis¬ 
tration. the Federal Highway Adminis¬ 
tration. the Federal Railroad Adminis¬ 
tration, the Urban Mass Transportation 
Administration, and the St. Law'rence 
Seaway Development Corporation are 
each headed by an Administrator, who 
reports directly to the Secretary. The 
U-S- Coast Guard Is headed by the Com¬ 
mandant. w'ho also reports directly to 
the Secretary. The National Transporta¬ 
tion Safety Board, consisting of five 
members appointed by the President with 
the advice and consent of the Senate, is 
independent of the Secretory and the 
other offices and officers of the Depart¬ 
ment in the exercise of its functions. 
Powers, and duties under the Act. Its 
functions, powers, and duties relate pri¬ 
marily to the determination of probable 
cause of transportation accidents; in¬ 
vestigation of aircraft accidents: appel¬ 
late review of the suspension, modifica¬ 
tion, revocation, or denial of certificates 
and licenses; the conduct of safety stud- 
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les; making recommendations to the De¬ 
partment which will tend to prevent 
transportation accidents: and general 
oversight of the procedures for and the 
quality of accident investigations con¬ 
ducted by the Department. 

(c> Pursuant to the authority vested 
In the Secretary by law. there have been 
established within the Federal Highway 
Administration, the Bureau of Public 
Roads, the National Highway Sufcty 
Bureau, and the Bureau of Motor Car¬ 
rier Safety. The Director of each Bureau 
reports to the Federal Highway Adminis¬ 
trator. Pursuant to Executive Order 
11357, the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended 
<15 US.C. 1381 et seq.>, Is carried out by 
the National Highway Safety Bureau. 

§ 1.1 Delegation of power* and duties. 

Except as provided in } 1.5. and subject 
to H 1.6 and 1.7, the Commandant of 
the Coast Guard and the Administrators 
exercise the powers and perform the 
duties under the follow ing provisions of 
law: 

<a> The Commandant of the Coast 
Guard is delegated authority to— 

<1< Carry out the Great Lakes Pilotage 
Act of 1960, as amended, except the au¬ 
thority to enter into, revise, or amend 
arrangements with Canada <74 Stat. 
259. 46 U5.C. 216 ct seq.). 

(2) Carry out all the activities of the 
Coast Guard, including, but not limited 
to. law enforcement, safety of life and 
property at sea, aids to navigation, search 
and rescue, ice breaking, oceanographic 
research and military readiness func¬ 
tions (49 US.C. 1655(b) (1 >). 

(3) Carry out the following laws relat¬ 
ing generally to water vessel anchorages, 
drawbridge operating regulations, ob¬ 
structive bridges, pollution of the sea 
by oil and the locations and clearances of 
bridges and causeways over the naviga¬ 
ble whalers of the United States: 

<i> Section 7 of the Act of March 4, 
1915. as amended (33 Stat. 1053. 33 
US.C. 471); 

<ii) Article 11 of section 1 of the Act 
of June 7. 1897, as amended <30 Stat. 

98.33 US.C. 180); 

(Ml) Rule 9 of section 1 of the Act of 
February 8. 1895. as amended <28 Stat. 

647.33 U S.C. 258); 

(iv) Rule numbered 13 of section 4233 
of the Revised Statutes, as amended (33 
U.S.C. 322 >; 

iv) Section 5 of the Act of August 18. 
1894. as amended (28 Stat. 362. 33 UB.C. 
499) ; 

(vi) The Act of June 21. 1940, as 
amended <54 Stat. 497, 33 UB.C. 511 et 
seq.): 

<vii> The Oil Pollution Act, 1961, as 
amended (75 Stat. 402. 33 UB.C. 1001 
et seq.); 

(viil) Section 9 of the Act of March 3, 
1899, as amended <30 Stat. 1151.33 UB.C. 
401); 

<ix> The Act of March 23. 1906, as 
amended (34 Stat. 84. 33 UB.C. 491 et 
seq.); and 

(x) The General Bridge Act of 1946. 
as amended (60 Stat. 847. 33 UB.C. 525 et 
seq.) except sections 502(c) and 503. 
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(4) Carry out Reorganization Plan 
No. 1 of 1967, relating to ship mortgages. 

(5> Request the Secretary of the Navy 
to build at Naval shipyards Coast Guard 
vessels not normally or economically ob¬ 
tainable from private contractors (14 
UB.C. 145(a)(1)). 

(6> Administer Executive Order 11459 
<34 P.R. 5057), relating to approval of 
containers for transport under Customs 
seal. 

(7) Exchange information, through 
the Secretary of State, with foreign 
governments on matters dealing with 
the safety of life and property at sea. 
other than radio communications, but 
not including the submission of sugges¬ 
tions to the Secretary of State on inter¬ 
national collaboration and conferences 
(14 UB.C. 142), 

(8) Exchange personnel, vessels, fa¬ 
cilities. and equipment with the Secre¬ 
tary of the Navy to facilitate opera¬ 
tional readiness for wartime service with 
the Navy, and agree to undertake such 
assignments and functions for each other 
as are necessary nnd advisable, except 
with respect to those exchanges and 
agreements which. In the Commandant's 
judgment, may have substantial politi¬ 
cal Impact or adversely affect mission 
performance (14 UB.C. 145<d>). 

<9) Approve retention of a rear ad¬ 
miral on active duty for a period not 
exceeding 1 year <14 UB.C. 290(b)). 

< 10) Settle and pay claims of not more 
than $5,000 against the United States 
through the Chief Counsel, UB. Coast 
Guard (10 UB.C. 2733). 

< 11) Award Meritorious Service 
Medals to Coast Guard military members 
and members of the other Armed Forces 
attached to tho Coast Guard (Executive 
Order No. 11448, 34 F.R. 915 <19680. 

(b) The Federal Aviation Administra¬ 
tor is delegated authority to— 

(1) Carry out title XII of the Fed¬ 
eral Aviation Act of 1958. as amended 
(72 Stat. 800; 49 UB.C. 1931 et seq ), re¬ 
lating to War Risk Insurance. 

(2) Carry out the powers and duties 
pertaining to aviation safety set forth 
in sections 306. 307. 308. 309. 312. 313, 
314. 1101, 1105. and 1111. and titles VI. 
VII, IX, and XII of the Federal Aviation 
Act of 1958. as amended. 

<3) Carry out the civil administration 
of Wake Island under the agreement be¬ 
tween the Secretary of Interior and the 
Secretary of Transportation of August 
26,1967. 

(4) Provide for guaranties of private 
loans for the purchase of aircraft, in¬ 
cluding consultation with the Civil 
Aeronautics Board under the Act of 
September 7.1957, as amended (49 UB.C. 
1324 (note)), and the Department of 
Transportation Act (49 UB.C. 1655(a) 
(3> (A) and (B)). 

<5> Administer Executive Orders 
11419 and 11322 relating to prohibited 
aviation operations and the prohibited 
carriage of commodities and products to 
and from Southern Rhodesia. 

(6) Provide certain facilities and 
services to FAA employees and their de¬ 
pendents at remote locations (49 UB.C. 
1659). 
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(7) Apportion funds for Federal-Aid 
Airports (49 UJ3.C. 1105). 

(c) The Federal Highway Admin¬ 
istrator is delegated authority to— 

(1) Investigate and report on the 
safety compliance records of applicants 
seeking operating authority, or approval 
of transactions involving transfer of 
operating authority, from the Interstate 
Commerce Commission, and to intervene 
and present evidence concerning appli¬ 
cants’ fitness in Commission proceedings 
under 49 U.S.C. 1653<e>. so far as it 
relates to motor carriers. 

<2> Administer the following laws re¬ 
lating generally to highways: 

(1) Title 23. United States Code. In¬ 
cluding the apportionment of funds for 
Federal-Aid Highways once Congress 
approves estimates submitted by the 
Secretary: but not including 23 US.C. 
138* 

<U) The Federal-Aid Highway Act of 
1968, but not including section 18 <82 
S tat. 815); 

(ill) The Federal-Aid Highway Act 
of 1966 <80 Stat. 766 >; 

<iv) The Federal-Aid Highway Act of 
1962, as amended <76 Stat. 1145, 23 
U S.C. 307 note): 

(v> The Act of July 14, 1960. as 
amended (74 Stat. 526. 23 US.C. 313 
note); 

<vi> The Federal-Aid Highway Act of 
1954. as amended *68 Stat. 70); 

(vil) The Act of September 26. 1061. 
as amended <75 Stat. 670»; 

(viii) The Highway Revenue Act of 
1956. as amended <70 Stat. 387. 23 U.S.C, 
120 note); 

<lx) The Highway Beautification Act 
of 1965. as amended (79 Stat. 1028, 23 
U.S.C. 131 ct seq. notes): 

(x) The Alaska Omnibus Act, as 
amended <73 Stat. 141, 48 UjS.C. 21 note 
prec.); 

<xi) The Joint Resolution of Au¬ 
gust 28. 1965, as amended <79 Stat. 578. 23 
US.C. 101 et seq. notes); 

<xii> Section 502(c) of the General 
Bridge Act of 1946. as amended <60 Stat. 
847. 33 US.C. 525(0); 

(xiii) The Act of April 27. 1962 (76 
Stat. 59): and 

<xiv) Reorganization Plan No. 7 of 
1949 (63 Stat. 1070*. 

(3) Administer the following laws 
relating generally to highway and traf¬ 
fic safety: 

(l) The National Traffic and Motor 
Vehicle Safety Act of 1966, Public Law 
89-563 <80 Stat. 718); and 

<ti> The Highway Safety Act of 1966, 
Public Law 89-564 (80 Stat. 731). 

(4) Carry out the Act of February 23. 
1905, as amended <33 8tat. 743. 49 US.C. 
1201 et seq ), relating to medals for 
heroism, so far as it pertains to motor 
vehicles. 

<5) Carry out sections 831-835 of title 
18. United States Code, relating generally 
to explosives and other dangerous ar¬ 
ticles, so far as they pertain to motor 
carriers. 

<6> Carry out section 226 of the In¬ 
terstate Commerce Act, as amended <49 
US.C. 325), relating generally to investi- 
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gatton of motor vehicle sizes, weights, 
and services of employees. 

(7) Carry out sections 204 • a) (1), (3), 
<3a). and <5) of the Interstate Commerce 
Act, as amended <49 US.C. 304), relat¬ 
ing generally to qualifications and maxi¬ 
mum hours of service of employees and 
safety of operation and equipment of 
motor carriers. 

<8» Carry out sections 221(a), 221<c), 
and 224 of the Interstate Commerce Act, 
as amended <49 US.C. 321 et seq.), re¬ 
lating generally to service of process, 
designation of agents to receive service 
of process, and identification of inter¬ 
state motor vehicles, so far as they per¬ 
tain to private carriers of property by 
motor vehicle and carriers of migrant 
w orkers by motor vehicle other than con¬ 
tract carriers. 

(9) Exercise the administrative pow¬ 
ers under the Interstate Commerce Act 
with respect to powers and duties per¬ 
taining to motor carrier safety trans¬ 
ferred to the Secretary from the Inter¬ 
state Commerce Commission (49 UB.C. 
1655(f) <2MB) (il)). 

(10) Administer the following laws re¬ 
lating generally to the reasonableness 
of tolls: 

(I) Section 4 of the Act of March 23. 
1906. as amended <34 Stat. 85. 33 U.S.C. 
494>: 

(11) Section 503 of the General Bridge 
Act of 1946, as amended <60 Stat. 847. 
33 U.S C. 526); 

(ill) Section 17 of the Act of June 10. 
1930, os amended (46 Stat. 552, 33 UJS.C. 
498a); 

(iv) The Act of June 27, 1930. as 
amended <46 Stat. 821, 33 UB.C. 498b»; 
and 

(v) The Act of August 21. 1935. as 
amended <49 Stat. 670, 33 U.S.C. 503 
ct seq.). 

(II) Carry out the Department's re¬ 
sponsibilities relating generally to Ap¬ 
palachian Regional Development Act of 
1965, as amended (79 Stat. 5, 40 U.S.C. 
App. 1 et seq.). 

(12) Carry out section 212<a> of the 
Interstate Commerce Act. as amended 
(49 Stat. 555. 49 U.S.C. 312(a)) . relating 
generally to the suspension, change, or 
revocation of motor carrier certificates, 
permits, or licenses. 

<13) Carry out the Act of September 
21, 1966, Public Law 89-599. relating 
generally to certain approvals concerned 
with a compact between the States of 
Missouri and Kansas. 

<14> Carry out the law relating to the 
Chamlzai border highway <80 Stat. 
1477). 

<d) The Federal Railroad Adminis¬ 
trator is delegated authority to— 

(1) Investigate and report on safety 
compliance records of applicants seek¬ 
ing railroad operating authority from the 
Interstate Commerce Commission, and 
to intervene and present evidence con¬ 
cerning applicants* fitness in Commis¬ 
sion proceedings under 49 U.S.C. 1653(e)* 
relating to railroads and pipelines other 
than water and gas. 

(2) Carry out the Act of September 
30, 1965. as amended (79 Stat. 893, 49 


U.S.C. 1631 et seq.). relating generally 
to high-speed ground transportation. 

<3) Carry out the following laws re¬ 
lating generally to safety appliances 
and equipment on railroad engines and 
cars, and protection of employees and 
travelers: 

(I) The Act of March 2. 1893. as 
amended <27 Stat. 531, 45 U.S.C 1 et 
seq.); 

<ii) The Act of March 2, 1903. as 
amended <32 Stat. 943, 45 US.C 8 et 
seq); 

(iii) The Act of April 14. 1910, as 
amended (36 Stat. 298, 45 U.8.C. 11 et 

seq.); 

(tv) The Act of May 30. 1908, as 
amended <35 Stat. 476, 45 U.S.C. 17 et 
seq.); 

(v) The Act of February 17. 1911. as 
amended <36 Stat. 913, 45 U.8.C. 22 et 

seq.); 

<vi) The Act of March 4, 1915. as 
amended (38 8tat. 1192. 45 UB.C. 30*: 

( vil ) Reorganization Plan No. 3 of 1965 
<79 Stat. 1320. 45 UJS.C. 22 note); 

(viii) Joint Resolution of June 30. 

1906, as amended <34 Stat. 838, 45 U.S.C. 
35); 

<ix> The Act of May 27, 1908, as 
amended (36 Stat. 325. 45 UBC. 36 et 
seq.); 

<x) The Act of March 4. 1909. as 
amended <35 Stat. 965. 45 U.S.C. 37); 
and 

<xi> The Act of May 6. 1910. as 
amended <36 Stat. 350, 45 U.S.C. 38 et 
seq.). 

(4) Carry out the Act of March 4 

1907, as amended <34 Stat. 1415, 45 
U.S.C. 61 et seq.), relating generally to 
hours of service of railroad employees 

<5) Cany out the Act of February 23. 
1905, as amended <33 Stat. 743, 49 U.S.C. 
1201 et seq.), relating generally to medals 
for heroism so far as it pertains to 
railroads. 

<6) Carry out sections 830-&35 of title 
18. United 8tatcs Code, relating gen¬ 
erally to explosives and other dangerous 
articles so far as they pertain to rail¬ 
roads and pipelines other than water 
and gas. 

<7> Carry out section 25 of the Inter¬ 
state Commerce Act, as amended '49 
U.S.C. 26). relating generally to railroad 
safety appliances, methods, and systems. 

<8) Exercise the administrative pow¬ 
ers under the Interstate Commerce 
Act with respect to powers and duties 
pertaining to railroad and pipeline (other 
than water and gas) safety transferred 
to the Secretary. 

<9> Operate and administer the Alaska 
Railroad under the Act of March 12. 
1941, as amended <38 Stat. 305*. and 
Executive Order No. 11107 <28 P R. 4225 
<1963* >. 

(10) Change general freight rates and 
passenger fares for the Alaska Railroad, 
without power to redelegate except with 
respect to domestic Interline freight 
matters. 

(II) Undertake research and develop¬ 
ment with respect to the appropriations 
and associated authority for projects 
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under the appropriation heading “Rail¬ 
road Research'* (49 UJS.C. 1653(a), 
1657(0) (1), 1657(n) (1). and 1657<q)(l>. 

re) The Urban Mass Transportation 
Administrator is authorized to exercise 
the functions vested in the Secretary by 
section 1 of Reorganization Plan No. 2 
of 1968 (82 Stat. 1369). 

(f) Except as otherwise prescribed 
by the Secretary of Transportation, each 
Administrator and the Commandant is 
authorized to— 

(1) Exercise the authority of the Sec¬ 
retary over and with respect to any per¬ 
sonnel within their respective organiza¬ 
tions. 

(2) Exercise the authority of the Sec¬ 
retary as executive head of a depart¬ 
ment, under any statute. Executive order 
or regulation. 

(3) Request the Attorney General to 
approve the award, compromise, or set¬ 
tlement of any tort claim for an amount 
exceeding $25,000 ( 28 U.S.C. 2672). 

(4) Exercise the authority to: 

<i) Originate information and assign 
security classifications thereto with fur¬ 
ther power to redelegate this authority 
with respect to Information in the Secret 
and Confidential categories, and 

(11) Approve the release of any infor¬ 
mation classified as national defense in¬ 
formation pursuant to Executive Order 
No. 10501 (3 CTO Ch. IV. 50 U.S.C. 401 
(1953)) to any person outside the execu¬ 
tive branch, including but not limited to 
releases under the Industrial Security 
regulations in accordance with Execu¬ 
tive Order No. 10865 (3 CFR Ch. IV, 50 
U.S C. 401 (I960)>. 

(g) Except as otherwise specifically 
provided, each official to whom authority 
is granted by this subpart may redele- 
gate and authorize successive redelega- 
tions of that authority within the or¬ 
ganization under his jurisdiction. 

§ 1.3 Ke»*rvatioii* of authority. 

The delegations of authority in 5 1.4 
do not extend to the following actions, 
authority for which is reserved to the 
Secretary or his delegatee within the 
Office of the Secretary: 

<a> Legislation and reports. (1) Sub¬ 
mission to the President, the Director of 
the Bureau of the Budget, or the Con¬ 
gress of proposals or recommendations 
for legislation. Executive orders. Proc¬ 
lamations or Reorganization Plaits or 
other Presidential action. 

(2» Submission to Congress or the 
President of any report or any proposed 
transportation policy or Investment 
' tandards or criteria, except with the 
prior written approval of the Secretary. 

<b> Budget and finance. (1) Approval 
and submission to the Bureau of the 
Budget of original or amended budget 
estimates or requests for allocations of 
personnel ceiling (31 U.8.C. 22-24). 

(2) Approval of requests for legisla¬ 
tion which, if enacted, would authorize 
subsequent appropriations for the De¬ 
partment (31 U.S.C. 581b). 

< 3 > Transfer of the balance of an ap¬ 
propriation from t>ne operating element 
to another within the Department (31 
U.SC. 581c). 
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<4) Submission to the Director of the 
Bureau of the Budget of requests for the 
transfer of the balance or portions of an 
appropriation from one element to an¬ 
other within the Department (31 U.S.C. 
665). 

(c> Interventions and appearances. 
Except with respect to proceedings re¬ 
lating to safety fitness of an applicant 
(49 U.S.C. 1653(e)). the making of deci¬ 
sions on requests to intervene or ap¬ 
pear before courts and administrative 
agencies to present the views of the 
Department. 

<d> Personnel. (1> Recommenda¬ 
tions to the Civil Service Commission of 
the allocation of a position to OS-16. 17, 
or 18 (5UB.C.5108). 

(2) Recommendations to the Civil 
Service Commission of approval of the 
qualifications of any candidate for a 
position at grade GS-16, 17. or 18 (5 
UJS.C. 3324), or to an executive level 
position. 

(3) Recommendations to the Civil 
Service Commission of a Lump-Sum In¬ 
centive Award in Excess of $5,000 (5 
U.S.C. 4502 >. 

<4> Approval of the following actions 
relating to Schedule C and noncareer 
executive assignment positions or 
Incumbents: 

(i> Establishment or abolishment of 
positions; 

<!1> Hires: 

(ill) Promotions other than quality 
and periodic within grade promotions; 

<iv) Transfer of personnel to Sched¬ 
ule C positions or noncareer executive 
assignment positions, either perma¬ 
nently or on detail, and 

(v) Transfer of personnel from Sched¬ 
ule C or noncareer executive assign¬ 
ment positions to career Civil Service 
positions. 

(c> Security. (1) Termination of an 
individual from employment in a posi¬ 
tion in the Department for security rea¬ 
sons under Executive Order No. 1(M50 
(12 PJL. 1935). 

<2> Authorizing the Ailing of a criti¬ 
cally sensitive position for a limited 
period by a person on whom a preap¬ 
pointment full-field Investigation has 
not been completed '.Executive Order No. 
10450). 

(3) Requesting Presidential approval 
of a claim of executive privilege with 
respect to information requested by any 
Congressional Committee or Member of 
Congress. 

(4) Making of determinations pre¬ 
scribed by sections 4(ft> (2) (B*. 4<b> (3>, 
5(b», and 9 of Executive Order No. 10865 
(3 CFR Ch. IV, 50 UB.C. 401 (I960)) re¬ 
lating to the adjudication and final 
denial of access to classified informa¬ 
tion to industry personnel. 

(f) Procurement. Exercise of the 
extraordinary authority for defense con¬ 
tracts provided for in Public Law 85-804 
(50 UJS.C. 1431-1435), and considera¬ 
tions and decisions on contract appeals 
and other matters pursuant to the De¬ 
partment of Transportation Contract 
Appeals Regulations (41 CFR Part 12- 
60). 
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(g) Printing. Requesting approval of 
the Joint Committee on Printing for any 
procurement or other action requiring 
Committee approval. 

(h) Interagency agreements. Execu¬ 
tion of any written interdepartmental or 
interagency agreement with the head of 
another executive department or agency. 

(i) Withholding of funds. Withhold¬ 
ing or suspension of Federal-Aid High¬ 
way funds on a statewide basis and the 
waiver or compromise of such withhold¬ 
ing or suspension. 

(]) Alaska Railroad. Extension or 
abandonment of railroad service. 

<k) National Highway Safety Ad¬ 
visory Committee. Directing the National 
Highway Safety Advisory Committee to 
meet (23 UB.C. 404(0). 

(1) Coast Guard . The following 
powers relating to the Coast Guard: 

d) Appointment of Advisory Com¬ 
mittee to the Academy (14 UB.C. 193). 

(2) Fixing date for visit to Academy by 
Board of Visitors (14 U.S.C. 194'b>>. 

<3) Establishment of promotion zone 
for selection of rear admirals (14 U.S.C. 
256(b)). 

(4) Removal of an officer from active 
duty when recommended by a board 
convened under section 323 of title 14. 
United States Code (14 UB.C. 326). 

(5) Responsibility for supervising ac¬ 
tivities of Reserve components (10 U.S.C. 
264<b>>. 

(6) Convening General Courts-Martial 
under the personal authority granted by 
law (10 U.S.C. 822 (rm2>). 

(7) Approval of execution of a sen¬ 
tence dismissing a commissioned officer 
or cadet (10 UB.C. 871(b)). 

(8) Approval of vacation of a suspen¬ 
sion of dismissal 1 10 U.S.C. 872(b)). 

(9) Establishing procedures for the 
correction of military records (10 UJS.C. 
1552(a)). 

(10) Establishing a board of review 
discharge or dismissal of former Coast 
Guard members (10 UJS.C. 1553(a)). 

(11> Reviewing findings of board 
established under section 1553(a) (10 
UJS.C. 1553(b)). 

(12) Reviewing findings of boards 
established under section 1554(a) to for¬ 
ward requests of officers released or re¬ 
tired from active duty without pay for 
physical disability (10 UJS.C. 1554(b)). 

§1.6 Onrml rr^rniiiion. 

All powers and duties that are not 
delegated by the Secretary in 55 1.4 or 
1.8 or otherwise vested In officials other 
than the Secretary are reserved to the 
Secretary. 

§1.7 K\erri»c of authority. 

In exercising powers, and performing 
duties delegated by this subpart or re- 
delegated pursuant thereto, officials of 
the Department of Transportation are 
governed by applicable law. Executive 
orders, and regulations and by policies, 
objectives, plans, standards, procedures, 
and limitations as may be issued from 
time to time by or on behalf of the Sec¬ 
retary. or. with respect to matters under 
their jurisdictions, by or on behalf of the 
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Under Secretary, the Deputy Under Sec¬ 
retary. the General Counsel, an Assist¬ 
ant Secretary, the Commandant, or 
on Administrator. This includes, wher¬ 
ever specified, the requirement for ad¬ 
vance notice to, prior coordination with, 
or prior approval by an authority other 
than that of the official proposing to act. 

§ 1.8 Delrgaitton* to Secretarial officer*. 

»a> This section sets forth specific 
delegations to the Under Secretary, the 
Deputy Under Secretary, the General 
Counsel, and the Assistant Secretaries. 

»b> Each officer named in paragraph 
<a> of this section is delegated authority 
to— 

Redelegste and authorize succes¬ 
sive redclegations of authority granted by 
the Secretary within their respective 
organizations except as limited by law 
or specific administrative reservation. 

<2) Authorize and approve official 
travel <except overseas travel* and 
transportation for themselves, their sub¬ 
ordinates. and others performing services 
for. or in cooperation with, the Office of 
the Secretary’. 

< 3 ) Approve proposed hires of experts 
and consultants by the Office of the Sec¬ 
retary. both full-time and intermittent, 
within their respective areas of respon¬ 
sibility, without authority to redelcgate. 
but not including proposals to appoint 
full-time experts or consultants at the 
daily rate of the base of a GS-16 and 
above, 

<4> Communicate directly with Chair¬ 
men of Field Coordination Groups pro¬ 
vided such communications are largely 
informational in character and do not 
conflict with program responsibilities of 
the operating administrations or the Na¬ 
tional Transportation Safety Board. 

(5) Establish ad hoc committees for 
specific tasks within their assigned staff 
area 

(6* Establish, modify, extend, or 
terminate standing committees within 
their specific areas of responsibility when 
directed or authorized to do so by the 
Secretary. 

<7) Designate members of inter¬ 
agency committees when such commit¬ 
tees are specifically concerned with re¬ 
sponsibilities of direct interest to their 
office. 

(8* Exercise the following authorities 
with respect to executive level positions 
<GS~16, 17, or 18 or equivalent) posi¬ 
tions within their respective areas of 
responsibility: 

<i) Determine how executive level 
positions will be Ailed; i.e., by reassign¬ 
ment. promotion, appointment. 

<il> Establish selection criteria to be 
used in identifying eligible candidates. 

HI) Confer with the Commandant 
and the Administrators on selection 
criteria and candidates for an executive 
level position that is a counterpart of an 
activity or position in the Office of the 
Secretary. 

<iv) Recommend final selection for 
executive level positions, subject to re¬ 
view by the Executive Committee of the 
Departmental Executive Personnel Board 
and approval by the Secretary and the 
Civil Service Commission. 
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<v) Serve as ad hoc member of the 
Departmental Executive Personnel Board 
at the call of the Chairman and serve 
on the Board's Executive Committee 
whenever matters involving their respec¬ 
tive offices or a functional counterpart 
thereof in an operating administration 
are presented to the Executive Committee 
for its consideration. 

< 9 * Administer and perform the func¬ 
tions described in their respective func¬ 
tional statements. 

1 c * The Under Secretary may exercise 
the authority of the Secretary except 
where specifically limited by law. order, 
regulation, or Instruction of the Secre¬ 
tary. In addition, the Under Secretary 
is delegated authority to¬ 
rt) Exercise executive control over 
the Departmental Planning-Programing- 
Budgeting System. 

<2> Issue monetary authorizations for 
use of reception and representation 
funds. 

• 3 * Serve as Chairman of the National 
Highway Safety Advisory Committee. 

«4> Serve as the official sponsor of the 
DOT Advisory Council on Urban Trans¬ 
portation and as Chairman in the ab¬ 
sence of the Secretary or as directed 
by him. 

<5> Serve as Chairman of the Depart¬ 
mental Executive Personnel Board and 
Its Executive Committee. 

<6) Act on Departmental requests for 
employment limitation relief through use 
of the Secretary's vacancy reserve. 

<7) Originate direct correspondence to 
chairmen of Field Coordination Groups 
on overall Departmental matters. 

•8) Approve the establishment, mod¬ 
ification. extension or termination of: 

(i> Department-wide < intra-Depart- 
ment) committees affecting more than 
one program. 

<il) OST sponsored interagency 
committees. 

<Ui) Ail Advisory Committees < includ¬ 
ing Industry Advisory Committees) ex¬ 
cept those sponsored by field activities 
of the operating administrations. 

(9* Approve the designation of— 

<i> Departmental representatives and 
the Chairman for interagency commit¬ 
tees sponsored by the Office of the 
Secretary. 

'ii> Departmental representatives on 
all Advisory Committees except those 
sponsored by a field component of one 
of the operating administrations. 

'ill) Departmental members for inter¬ 
national committees. 

(10) Authorize and approve official 
travel and transportation for himself, his 
subordinates and others performing serv¬ 
ices for. or in cooperation with, the Office 
of the Secretary; approve all requests 
for overseas travel within the Office of 
the Secretary. 

<d‘ The Deputy Under Secretary is 
delegated authority’ to¬ 
rt) Act for the Secretary and the 
Under Secretary in respect to the in¬ 
ternal affairs of the immediate Office of 
the Secretary and represent the Secre¬ 
tary and Under Secretary in matters 
assigned by them. 


<2» Exercise day-to-day operating 
management responsibility over the Of¬ 
fice of Planning and Program Review 
and the Office of Budget. 

<3) Direct and manage the Depart¬ 
mental Planning-Programing-BudgeUng 
System. 

(4) Request apportionment or reap- 
portionment of funds by the Bureau of 
the Budget and redelegate this authority 
to the Director of Budget, provided that 
no request for apportionment involving 
a deficiency appropriation shall be sub¬ 
mitted to the Bureau of the Budget with¬ 
out appropriate certification by the 
Secretary. 

(5) Issue allotments or allocations of 
funds to components of the Department 
and to redelegate this authority to the 
Director of Budget. 

(6) Authorize and approve official 
travel and transportation for himself and 
staff members of the immediate Office 
of the Secretary. Including authority to 
sign and approve related travel orders 
and travel vouchers but not including 
requests for overseas travel. 

te> The Assistant Secretary for Policy 
and International Affairs is delegated au¬ 
thority to— 

(1 > Except with respect to proceedings 
under section 4(e) of the Department of 
Transportation Act (80 Stat. 934) re¬ 
lating to safety fitness of an applicant, 
decide on requests to intervene or appear 
before administrative agencies to pre¬ 
sent the views of the Department sub¬ 
ject to concurrence by the General 
Counsel. 

(2) Serve as the Department's point of 
contact in relationships with the Central 
Intelligence Agency and the Defense In¬ 
telligence Agency. 

(3) Serve as the Department's point of 
coordination for foreign travel, advising 
administrations of potential “overlap** in 
participation in overseas conferences. 

(f) The Assistant Secretary for Public 
Affairs is delegated authority to— 

(1> Administer regulations and pro¬ 
cedures governing public access to the 
records of the Office of the Secretary (a 
decision by the Assistant Secretary not 
to disclose a record is considered to be 
a withholding by the Secretary), and is¬ 
sue supplementary policies and proce¬ 
dures to insure uniform Department im¬ 
plementation of related Secretarial 
orders and regulations. 

(2) Monitor the overall public infor¬ 
mation program and. through the Office 
of Public Information, review and ap¬ 
prove Informational materials having 
policy-making ramifications before they 
are printed and disseminated. 

(3) Establish procedures for respond¬ 
ing to Congressional correspondence and 
review all replies on matters having pol¬ 
icy implications, with final authority to 
coordinate, with other offices, any replies 
he deems necessary. 

(g) The Assistant Secretary for Urban 
Systems and Environment is delegated 
authority to¬ 
rt) Develop Innovative solutions to 

urban transportation problems. 
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(2) Provide leadership In the initia¬ 
tion of urban transportation systems and 
environmental enhancement programs. 

(3) Perform any functions of the Sec¬ 
retary as a member of The Migratory 
Bird Conservation Commission. 

<h> The Assistant Secretary for Re¬ 
search and Technology is delegated au¬ 
thority to— 

(1) Plan and recommend to the Sec¬ 
retary an integrated Research and De¬ 
velopment program consistent with the 
Department’s objectives and priorities of 
interest 

<2) Recommend to the Secretary ac¬ 
tions to improve, modify, or disapprove 
elements of the Research and Develop¬ 
ment program as necessary to eliminate 
unpromising or unnecessarily duplicative 
projects and to initiate projects indicat¬ 
ing promise. 

<3) Recommend to the Secretary ap¬ 
propriate funding for the Department’s 
Research and Development program as 
part of the planning, programing, and 
budgeting process. 

<4) As the Secretarial Officer having 
cognizance over the Department’s Re¬ 
search and Development program, par¬ 
ticipate fully in the planning, program¬ 
ing. and budgeting process whenever De¬ 
partmental Research and Development 
matters are involved. 

<5> Assure common use of research 
facilities of the Department of Trans¬ 
portation and the National Aeronautics 
and Space Administration, such as 
high-speed ground transportation test 
facilities. 

(6> Assure coordination of research 
and development efforts in the areas of 
aircraft noise and sonic boom to be car¬ 
ried out by the Department of Transpor¬ 
tation and the National Aeronautics and 
Space Administration. 

<7> Perform the functions, powers, and 
duties of the Secretary pursuant to th*. 
Natural Oas Pipeltne Safety Act of 1968 
(Public Law 90-481). This authority, 
which has been redelegated to the Direc¬ 
tor of Pipeline Safety. Includes: 

(I) Adoption of interim minimum Fed¬ 
eral safety standards for pipeline facili¬ 
ties and the transportation of gas. 

(II) Establishment of minimum Fed¬ 
eral safety standards for the transpor¬ 
tation of gas and pipeline facilities. 

(ill) Establishment of the Technical 
Pipeline Safety Standards Committee. 

tiv) Administration of State certifica¬ 
tions. agreements, reports, and records 
and other compliance provisions under 
the Act. 

(8) Serve as the official sponsor of the 
Department of Transportation Citizens 
Advisory Committee on Transportation 
Quality and the Department of Trans¬ 
portation Advisory Committee on Air 
Traffic Control. 

*9) Expedite the establishment of high 
''peed rail .service betw een New* York and 
Washington. 

< 10) Chair the Departmental Research 
Coordinating Committee. 

<i> The General Counsel is delegated 
authority to— 

<i> Conduct all rule-making proceed - 
lags, except the issuance of Anal rules, 


under specific laws relating generally to 
standard time zones and daylight saving 
(advanced standard) time. 

(2) Determine the practicability of 
applying the standard time of any stand¬ 
ard time zone to the movements of any 
common carrier engaged in interstate 
or foreign commerce and issue operating 
exceptions in any case in which he deter¬ 
mines that it is impractical to apply the 
standard time. 

(3) Provide and coordinate the De¬ 
partments counseling service to em¬ 
ployees on questions of conflict of in¬ 
terest and other matters of legal import 
covered by Departmental regulations on 
employee responsibility and conduct, as¬ 
suring that counseling and interpreta¬ 
tions on these matters are available to 
designated Deputy Counselors of the 
Department, and serve as the Depart¬ 
ment’s designee to the Civil Service Com¬ 
mission on these matters. 

(4) Collect claims of the United States 
not exceeding $20,000 and suspend and 
terminate action to collect such claims. 
(Limited to claims arising out of the 
activities of, or referred to the Office of 
the Secretary.) 

(5> Review and take final action on 
referrals of the findings of the Coast 
Guard Board for the Correction of Mili¬ 
tary Records and the Coast Guard Board 
for the Review of Discharges and 
Dismissals. 

(6) Approve vacation of suspension of 
dismissal of military personnel (10 UB.C. 
872<b)). 

t7> Grant permission, under specific 
circumstances, to deviate from a policy 
or procedure prescribed by Part 9 of the 
“Regulations of the Office of the Secre¬ 
tary” (49 CFR Part 9> with respect to 
testimony of OST employees as witnesses 
in legal proceedings, the serving of legal 
process and pleadings in legal proceed¬ 
ings involving the Secretary or his Office, 
and the production of records of that 
Office pursuant to subpoena. 

<8> Prepare proposed Executive orders 
and proclamations (Including transmit¬ 
tal documents', effect appropriate de¬ 
partmental coordination, and determine 
whether the transmittal to the Bureau 
of the Budget should be submitted over 
the Secretary’s signature or the General 
Counsel’s. 

<9) Emboss and affix the official de¬ 
partmental seal to appropriate docu¬ 
ments and other materials, for all pur¬ 
poses for which authentication by seal is 
required. 

(10) Except with respect to proceed¬ 
ings under section 4(e) of the Depart¬ 
ment of Transportation Act (80 8tat. 
934 > relating to safety fitness of an ap¬ 
plicant. decide on requests to intervene 
or appear before courts to present the 
views of the Department, subject to the 
concurrence of other interested staff ele¬ 
ments In the Office of the Secretary. 

<J) The Assistant Secretary for Ad¬ 
ministration is delegated authority for 
the following: 

<i) Procurement, (i) Exercise pro¬ 
curement authority with respect to re¬ 
quirements of the Office of the Secretary. 


<U> Make the required determina¬ 
tions with respect to mistakes in bids 
relative to sales of personal property 
conducted by the Office of the Secretary 
without power of redelegation. 

(2) Personal, (i) Administer and 
conduct personnel management activi¬ 
ties for the Office of the Secretary, in¬ 
cluding but not limited to: 

(a) Establishment and classification 
of positions at OS-1 through GS-15; 

(b) Effectuation of personnel actions 
to appoint, promote, demote, reassign, 
separate, and remove employees; 

<c) Establishment of training pro¬ 
grams and approval of training expenses: 
and 

<<f) Evaluation of trades, labor, and 
manual skills positions and approval of 
pay schedules therefor. 

(11) Administer oaths incident to en¬ 
trance on duty in the Federal service and 
any other oath which might be required 
by law in connection with employment. 

(Hi) Coordinate Departmental re¬ 
quests for employment limitation relief 
with appropriate Secretarial Officers 
prior to submission to the Under Secre¬ 
tary’ for action, advise the Under Secre¬ 
tary on priorities, and act on requests for 
temporary relief through granting posi¬ 
tion advances from the Secretary’s 
vacancy reserve for a period not to ex¬ 
ceed 60 days. 

<iv) Exercise emergency authority to 
hire without the prior approval of the 
Under Secretary normally required by 
Departmental procedures implementing 
the general personnel reduction statute, 
when in the judgment of the Assistant 
Secretary immediate action is necessary 
to effect the hire and avoid the loss of a 
well-qualified Job applicant, and for 
similar reasons. 

(v) Review proposals of the Office of 
the Secretary for each new appointment 
or transfer to (1) verify the essentiality 
of the position and (2) assure compli¬ 
ance with the Action Plan for Equal Op¬ 
portunity of the Office of the Secretary. 

(vi> Approve periodic accession plans 
for the Office of the Secretary. 

(vU> Serve as Vice Chairman of the 
Departmental Executive Personnel Board 
and its Executive Committee. 

(3) Finance. <i) Establish and main¬ 
tain systems of fund control within the 
Office of the Secretary in accordance 
with Departmental criteria and policies, 
and develop and prescribe a system of 
accounts and reports that will provide 
for CD prompt recording in the official 
accounts of all financial transactions 
having an effect on apportionment and 
fund controls and (2) prompt reporting 
on the status of such accounts. 

(ii) Designate certifying officers for 
the Office of the Secretary. 

(Hi) Certify vouchers for payment of 
all classes for the Office of the Secretary 
and letters of credit for the Urban Mass 
Transportation Administration. 

(4) Working Capital Fund . Establish 
and operate the working capital fund 
to cover services approved by the Secre¬ 
tary for such treatment (49 U.S.C. 1657 
(J>h 
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(5) Security. (i> Represent the Secre¬ 
tary on the U£. Communications 
Security Board and the Interdepart¬ 
mental Committee on Internal Security. 

<ii) Issue official credentials **By 
direction of the Secretary 0 . 

tlii) Classify information in the In¬ 
terests of national defense. 

<lv* Take certain classified actions on 
behalf of the Department in connection 
with counter-audio program s 

(?) Authorize exceptions to investiga¬ 
tive standards for National Defense 
Reservists. 

(vi i Determine when emergencies, 
other than attack on the United States, 
Justify activation of Personnel Se¬ 
curity National Emergency Standby 
Regulations. 

<vil> Approve exceptions to the Per¬ 
sonnel Security Regulations issued by 
the Secretary. 

<viii> Request the Civil Service Com¬ 
mission to modify investigative require¬ 
ments in certain areas. 

fix* Approve exemptions for official 
identification on Government motor 
vehicles. 

<6* Printing, (I* Request approval of 
the Joint Committee on Printing. Con¬ 
gress of the United States, for any pro¬ 
curement or other action requiring 
Committee approval. 

< 11 > Certify the necessity for Depart¬ 
mental periodicals and request approval 
of the Director of the Bureau of the 
Budget <BOB Circular No. A-3 Revised 
as of Sept. 8, I960*. 

<7> Document authentication. Emboss 
and affix the official Departmental seal 
to appropriate documents and other ma¬ 
terials. for all purposes for which au¬ 
thentication by seal is required. 

(8) Reports. Process requests for Bu¬ 
reau of the Budget clearance of reports 
covered by the Federal Reports Act of 
1942 

<9» Foreign travel. Review written re¬ 
quests for modification to the Depart¬ 
ment’s overseas travel plan approved 
by the Bureau of the Budget. 

|FR. Doc 09 7626; Plied. June 27. 1969; 

8:46 a.m. | 


Chapter X—Interstate Commerce 
Commission 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

(SO 1029) 

PART 1033—CAR SERVICE 

Delaware and Hudson Railway Co. 
Authorized To Operate Over Tracks 
of Penn Central Co. 

At a session of the Interslate Com¬ 
merce Commission. Railroad Service 
Board, held in Washington. D.C., on the 
23d of June 1969. 

It appearing, that because abandon¬ 
ment of the Albany Union Passenger Sta¬ 
tion and removal of the passenger train 
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interchange tracks between the Delaware 
and Hudson Railway Co. and the Penn 
Central Co. at Albany. N.Y., these rail¬ 
roads are unable to interchange passen¬ 
ger trains at Albany, N.Y.; that the 
Delaware and Hudson Railway Co., in 
Finance Docket No. 25677, has requested 
that the Commission authorize opera¬ 
tion by the Delaware and Hudson Rail¬ 
way Co. over tracks of the Penn Central 
Co. between Penn Central Co. Milepost 
142.4 in the vicinity of Rensselaer. N.Y. 
and Milepost 156.6 in the vicinity of 
Carmen. N.Y., a distance of approxi¬ 
mately 14.2 miles, pending final dis¬ 
position by the Commission of the 
application of the Delaware and Hudson 
Railway Co. in Finance Docket No. 25677. 

It is ordered . That; 

§ 1033.1029 Service Order No. 1029. 

<a> Delaware and Hudson Railway 
Co. authorized to operate over tracks 
of Penn Central Co. The Delaware and 
Hudson Railway Co. and it Is hereby, 
authorized to operate over tracks of the 
Penn Central Co. between Penn Central 
Co. Milepost 142.4 in the vicinity of 
Rensselaer, N.Y., and Milepost 156.6 in 
the vicinity of Carmen, N Y., a distance 
of approximately 14.2 mile*. 

<b> Application. The provisions of this 
order shall apply to instrastate and for¬ 
eign traffic as w r e!l as to interstate 
traffic. 

(C) Rules and regulations suspended. 
The operation of all rules and regula¬ 
tions. insofar as they conflict with the 
provisions of this order, is hereby 
suspended. 

(d > Effective date. This order shall be¬ 
come effective at 12:01 a m., June 29. 
1969. 

ce» Expiration date. The provisions of 
this order shall expire at 11:59 p.m.. No¬ 
vember 30. 1969. unless otherwise modi¬ 
fied. changed, or suspended by order of 
this Commission. 

(Seen. 1. 12. 15. and 17(2). 24 SUL 379. 383. 
384. as amended; 49 U S.C 1,* 12. 15. and 
17(2). Interprets or applies sec. 1(10-17). 
15(4), and 17(2). 40 8tat 101 as amended 54 
Stat. Oil; 49 U.SC 1(10-17). 15(4). and 
17(2)) 

It is further ordered. That copies of 
this order shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of the rail¬ 
roads subscribing to the car service and 
per diem agreement under the terms of 
that agreement: and that notice of this 
order shall be given to the general pub¬ 
lic by depositing a copy in the Office of 
the Secretary of the Commission at 
Washington. D.C.. and by filing it with 
the Director, Office of the Federal 
Register. 

By the Commission, Railroad Service 

Board. 

I seal) H. Neil Garson, 

Secretary . 

|FJL Doc 69-7646; Filed. June 27. 1969; 

8:47 ajn 1 


Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 10—MIGRATORY BIRDS 

1969-70 Hunting Season; Basic 
Regulations 

On pages 7654 and 7655 of the Fed¬ 
eral Register of May 14, 1969, there was 
published a notice of proposed rule mak¬ 
ing to amend specified paragraphs of 
Port 10 of the basic regulations. Inter¬ 
ested person* were given 30 days in 
which to submit written comment*, sug¬ 
gestion*. or objection* regarding the pro¬ 
posed regulations. 

No objections have been received and 
the proposed regulations (50 CFR Pan 
10> are hereby adopted without change 
and are set forth below. 

Section 10.2 Definition of terms Is 
revised to read: 

§ 10.2 Urfinilion of Irnm. 

• • • • • 

<d> Open season. Time during w’hich 
migratory game bird* may lawfully be 
taken. Each period of time prescribed 
a* an open season shall be construed 
to include the first and last days thereof 
• • • • • 

Section 10.4 Open seasons , limits, and 
other provisions is revised by redesignat¬ 
ing paragraphs (c>, <d>* and te» as 
paragraph* (f), <R>. and <h>; and In¬ 
serting new paragraphs ia>. <b>. <e>, 
• d». and (e) a* follows: 

§ 10.4 Open »ea*oti*, limit*, and otlirr 
provision*. 

(a) Migratory game birds may be 
taken only in accordance with the daih 
bag limit* during the open season and 
shooting hours prescribed annually un¬ 
der H 10,41 through 10.54, and when so 
taken, may be possessed only as pre¬ 
scribed in this part. 

(b> No person may possess any freshly 
killed migratory game birds during the 
closed season 

<c) No person on the opening day of 
the season, may possess any freshly 
killed migratory game bird* in excess 
of the daily bag limit or aggregate daily 
bag limit, whichever applies. 

<d> No person may take in any 1 day. 
more than the daily bag limit or aggre¬ 
gate daily bag limit, whichever applies 
<e> No person may possess more birds 
law fully taken in the United States, than 
the possession limit or the aggregate pos¬ 
session limit, whichever applies. 

(f) Nothing in this part shall be 
deemed to permit the taking of migra¬ 
tory birds on any reservation or sanctu¬ 
ary established under the Migratory Bird 
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Conservation Act of February 18, 1929, 
a* amended <45 Stat. 1222; 16 USC 715). 
or any area of the United States set 
aside under any other law. proclamation, 
or executive order for use as a bird, 
name, or other wildlife reservation, 
breeding ground, or refuge, or on any 
area designated as a closed area under 
the Migratory Bird Treaty Act except so 
far as may be permitted by the Secretary. 

tg) No migratory bird may be taken 
at any time, by any means, from, on, or 
across any highway, road, trail, or other 
right-of-way, whether public or private, 
within the exterior boundaries of any 
established national wildlife refuge. 

(h) Whenever the Secretary shall And 
that emergency State action to prevent 
forest fires in any extensive area has 
resulted in the shortening of the season 
during which the hunting of any species 
of migratory game bird is permitted and 
that compensatory extension or reopen¬ 
ing the hunting season for such birds 
will not result in a diminution of the 
abundance of birds to any greater ex¬ 
tent than that contemplated for the 
original hunting season, the hunting sea¬ 
son for the birds so affected may, sub¬ 
ject to all other provisions of this 
subchapter, be extended or reopened by 
the Secretary upon request of the chief 
officer of the agency of the State exer¬ 
cising administration over wildlife re¬ 
sources. The length of the extended or 
reopened season In no event shall exceed 
the number of days during which hunt¬ 
ing has been so prohibited. The extended 
or reopened season will be publicly 
announced. 

• • • • • 

Section 10.6 Transportation within a 
State . between States, or to foreign 
countries is revised by amending the first 
sentence of paragraph <b) to read; 

S 10.6 Transportation 'within n Stole, 

between States or to foreign eonn- 

trie*. 

• • • • • 

<b) One fully feathered wing or head 
must remain attached to all migratory 
game birds except doves at all times 
wliile being transported by any means 
whatsoever from the place where taken 
until they have arrived at the personal 
abode of the possessor or a commercial 
preservation facility. One fully feathered 
**tng must remain attached to each 
migratory game bird, including doves. 
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while being transported by any means 
whatsoever from the United States 
and/or any of its possessions to any 
foreign country. 

• • • • • 

Section 10.9 Tagging and record keep¬ 
ing requirements is revised by deleting 
paragraph (o and redesignating para¬ 
graph (d> as paragraph »c) and insert¬ 
ing new paragraphs (a) and <b) as 
follows: 

g 10.9 Togging and record keeping re¬ 
quirement •». 

(a) No person shall put or leave any 
migratory game birds at any place (other 
than at his personal abode), or In the 
custody of another person for picking, 
cleaning, processing, shipping, trans¬ 
portation, or storage (including tempo¬ 
rary storage), unless such birds have a 
tag attached, signed by the hunter, stat¬ 
ing his address, the total number and 
kinds of birds, and the date such birds 
were killed. Migratory game birds being 
transported in any vehicle as the per¬ 
sonal baggage of the possessor shall not 
be considered as being in storage or 
temporary storage. 

(b) No person may receive or have In 
custody any migratory game birds be¬ 
longing to another person unless such 
birds are tagged as required under para¬ 
graph (a> of this section. 

(c) Any commercial preservation fa¬ 
cility receiving, possessing, or having in 
custody any migratory game birds shall 
maintain accurate records showing the 
numbers and kinds of such birds, the 
dates received and disposed of. and the 
names and addresses of the persons from 
whom such birds were received and to 
whom such birds were delivered. Any 
person authorized to enforce tills part 
may enter such facilities at all reason¬ 
able hours and inspect the records and 
the premises where operations are being 
carried on. The records required to be 
maintained shall be retained by the per¬ 
son or persons responsible for their 
preparation and maintenance for a pe¬ 
riod of 1 year, following the close of the 
open season on migratory game birds 
prescribed for the State in which such 
commercial preservation facility is 
located. 

• • • • • 

(Migratory Bird Treaty Act of July 3. 1918. 
m amended; 40 SUt. 7S5; 18 US.C, 704) 
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Effective date. These regulations shall 
be effective on the date of publication 
in the Federal Register. 

John S. Gottschalk. 
Director, Bureau of 
Sport Fisheries and Wildlife, 

[FJL Doc. 68-7635: Piled, June 27, I960; 
8:46 am | 


PART 33— SPORT FISHING 

Buffalo Lake National Wildlife 
Refuge, Tex. 

As a management measure to Improve 
the quality of sport fishing in the waters 
of the Buffalo Lake National Wildlife 
Refuge, Tex., the Bureau of Sport Fish¬ 
eries and Wildlife has, by chemical 
means, eliminated the entire fish popu¬ 
lation within Buffalo Lake proper. Fol¬ 
lowing the chemical treatment, game 
fish species have been reintroduced. In 
the interim, until the reintroduced game 
fish grow to sufficient size to provide 
quality fishing opportunities, fishing will 
be temporarily suspended in Buffalo 
Lake proper. 

The special regulations appearing as 
F.R. Doc. 68-12943, filed October 23. 1968 
(33 FH. 15711) arc hereby revised to 
read as follows effective on date of pub¬ 
lication in the Federal Register: 

§33.5 Sprruil regulation*; »port fWliirtg; 
for individual wildlife refuge area*. 

Texas 

BUFFALO LAKE NATIONAL WILDLIFE REFUGE 

Sport fishing on the Buffalo Lake Na¬ 
tional Wildlife Refuge. Tex., is permitted 
only on the areas designated by signs as 
open to fishing. These open areas com¬ 
prising 25 acres, are delineated on maps 
available at refuge headquarters, Um- 
borger. Tex., and from the Regional Di¬ 
rector, Bureau of Sport Fisheries and 
Wildlife. Post Office Box 1306, Albu¬ 
querque. N. Mex. 87103. Sport fishing 
shall be in accordance with all appli¬ 
cable State regulations. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50. 
Code of Federal Regulations, Part 33, 
and are effective through December 31. 
1969. 

A. V. Tunison, 

Acting Director, Bureau of 
Sport Fisheries and Wildlife . 

(FJR. Doc. 09-7670: Filed. June 27, I960; 

8:49 a.m.| 
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Proposed Rule Making 


DEPARTMENT OF LABOR 

Office of Federal Contract 
Compliance 

( 41 CFR Ch. 601 
SEX DISCRIMINATION 

Oral Presentation on Guidelines 

On January 17. 1969. notice of a pro¬ 
posed amendment to Chapter 60 of Title 
41 of the Code of Federal Regulations 
by adding a new Part 60-20, dealing with 
sex discrimination, was published in the 
Federal Register <34 F.R. 758). In addi¬ 
tion to the submission of written com¬ 
ments. interested persons are hereby 
afforded on opportunity to make oral 
presentation concerning the proposal. 

Accordingly, an oral proceeding on the 
proposed Guidelines will be held before 
an official or officials designated for this 
purpose on August 4. 5, 6. 1969. at 10 
a.m., e.d.t,, in Conference Room B. De¬ 
partmental Auditorium, Constitution 
Avenue between 12th and 14 th Streets 
NW., Washington, DC. 

Interested persons who wish to make 
oral presentations should within ten (10 > 
days after the date of publication of this 
notice in the Federal Register so notify 
in writing the Office of the Director. 
Office of Federal Contract Compliance. 
U.S. Department of Labor, 14th Street 
and Constitution Avenue NW.. Washing¬ 
ton, D.C. 20210 and indicate the amount 
of time requested for their presentations. 

Signed at Washington. D.C., this 25th 
day of June 1969. 

Arthur A. Fletcher, 
Assistant Secretary oj Labor. 

|F.R Doc. 60 7651; Filed, June 27. 1969; 

8 46 A m ] 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 
[ 9 CFR Part 317 ) 

MEAT INSPECTION REGULATIONS 

Extension of Time for Filing Com¬ 
ments on Proposed Amendment 
Pertaining to the Fat Content of 
Cooked Sausages 

On May 16. 1969. there was published 
in the Federal Register (34 F.R. 7823) 
an announcement of an oral public hear¬ 
ing to consider a proposed amendment to 
the Federal Meat Inspection Regula¬ 
tions (9 CFR. Ch in, Subch. A) per¬ 
taining to the fat content of frankfurter, 
frankfurt. frank, furter, wiener. Vienna, 
bologna, garlic bologna, or knockwurst, 
and similar sausages. 

The announcement stated that writ¬ 
ten material related to the proposal 


could be submitted by any interested 
person on or before June 27.1969. During 
the public hearing, request was made for 
extension of the time for filing such 
written submissions for a period of 15 
days. There was no objection to such 
extension of time, and the presiding offi¬ 
cer granted an extension for filing writ¬ 
ten comments, views, arguments, or 
briefs to July 13, 1969, midnight. There¬ 
fore. any interested person who wishes 
to submit such written material on the 
proposal should file two copies of such 
material with the Hearing Clerk, Room 
112-A. Administration Building. U.S. 
Department of Agriculture, Washington. 
D.C. 20250. in accordance with the an¬ 
nouncement of the presiding officer. 

All written statements received con¬ 
cerning the proposal and a transcript 
of oral testimony along with exhibits 
introduced at the hearing will be avail¬ 
able for inspection in the Hearing 
Clerk’s office during normal office hours 
(9 ajn. to 5:30 p.m. Mondays through 
Fridays, excepting holidays). 


Done at Washington, D.C.. on June 


26. 1969 


R, K. Somers. 
Deputy Administrator . 
Consumer Protection. 


|FR Doc. 69 7748: Filed. June 27, 1969: 
8:50 a m | 


DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Pari 191 
GRATED CHEESE 

Proposed Identity Standard; 

Correction 

In the proposed standard of Identity 
for grated cheese published in the Fed¬ 
eral Register of June 7. 1969 (34 F.R. 
9079 ), a final sentence was inadvertently 
omitted from paragraph (aHl). As cor¬ 
rected said paragraph reads as follows: 

§ 19._ Crated ehcr***; identity: label 

Mate menu of optional ingredient*. 

(a) (1) Grated cheese is the food pre¬ 
pared by grinding, grating, shredding, or 
otherwise comminuting cheese of one 
variety or a mixture of two or more 
varieties. The cheese varieties that may 
be used ore those for which definitions 
and standards of Identity have been 
promulgated pursuant to section 401 of 
the act, except cream cheese, neufchatel 
cheese, cottage cheese, creamed cottage 
cheese, cook cheese, and skim milk 
cheese for manufacturing. One or more 
of the optional ingredients specified in 


paragraph <b) of this section may be 
used. 

• • • • • 

The standard is proposed pursuant to 
the provisions of the Federal Food. Drug, 
and Cosmetic Act (secs. 401, 701, 53 
Slat. 1046. 1055, as amended 70 Stat. 919. 
72 Stat. 948; 21 UB.C. 341. 371) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
2 . 120 ), 

Dated: June 23.1969. 

J. K Kirk, 

Associate Commissioner 
for Compliance 

|FR. Doc 69-7616: Filed. June 27, 1969: 
8:45 Am.) 


[ 21 CFR Part 37 1 
CANNED TUNA 

Proposal To Amend Identity Standard 
To Provide for Use of Lemon Flavor¬ 
ing in Canned Tuna 

Notice is given that a petition has 
been filed by Star-Kist Foods, Inc. 
Terminal Island, Calif. 90731, proposing 
that the standard of identity for canned 
tuna (21 CFR 37.1) be amended to pro¬ 
vide for the use of lemon flavoring pre¬ 
pared from lemon oil and citric acid in 
a suitable carrier containing an emulsi¬ 
fier. When lemon flavoring is added, the 
label shall bear the statement "Lemon 
flavored” or "With lemon flavoring.” 

Grounds given in support of the pro¬ 
posal are that a satisfactory lemon flavor 
for tuna has been developed and a sur¬ 
vey shows that lemon flavored tuna is 
readily accepted by consumers as a valu¬ 
able and convenient new type of tuna 
product. 

Accordingly, It is proposed that fi 37.1 
be amended by adding to paragraph < l > 
a new subparagraph (8), by revising 
paragraph (h) (6> and (8). and by add¬ 
ing to paragraph <h> a new subpara¬ 
graph (9), as follows: 

§37.1 C’.Anneil luiia; definition an*l 
standard of identity: label BtAlemeiil 
of optional ingredient*. 

• * • • • 
«!>••• 

<8> Lemon flavoring to be prepared 
from lemon oil and citric acid together 
with safe and suitable carriers for the 
lemon oil which are present at nonfunc¬ 
tional and insignificant levels In the 
finished canned food. When lemon 
flavoring Is added, a safe and suitable 
solubilizing and dispersing ingredient 
may be added in a quantity not exceed¬ 
ing 0.005 percent by weight of the fin¬ 
ished food. A substance used in accord¬ 
ance with this paragraph is deemed to 
be suitable if it is used in an amount no 
greater than is necessary to achieve the 
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intended flavor effect, and Ls deemed to 
be safe if it is not a food additive as de¬ 
fined In section 201 (s> of the act or. 
if it is a food additive as so defined, it 
is used in conformity with regulations 
established pursuant to section 409 of 
the act 


(h) • • • 

<6> Where the canned tuna contains 
one or more of the ingredients provided 
for in paragraph <f> of this section, the 
label shall bear the statement “Seasoned 

with_the blank being filled 

In with the name or names of the ingre¬ 
dient or ingredients used, except that 
if the ingredient designated in paragraph 
<f><6> of this section is used the blanks 
shall be filled in with the term “vegetable 
broth"; and if the ingredient designated 
in paragraph (f)(5) of this section is 
used alone, the label may alternatively 
bear either the statement “spiced" or the 
statement “with added spice“; and if 
salt is the only seasoning ingredient used 
the label may alternatively bear any of 
the statements “salted." "with added 
salt." “salt added." and if the flavoring 
ingredients designated in paragraph 
<f>(8> of this section arc used, the label 
may alternatively bear either the state¬ 
ment “Lemon flavored** or the statement 
“With lemon flavoring." "Lemon oil'* and 
4 citric acid" used in the lemon flavoring 
shall be declared on the label, and any 
optional solubilizing and dispersing 
agent used as specified in paragraph 
(f)(8) of this section in connection with 
lemon flavoring ingredients shall be 
designated on the label by its common or 
usual name. 


(8> Wherever the name of the food 
appears on the label so conspicuously as 
to be easily seen under customary condi¬ 
tions of purchase, the names of the op¬ 
tional ingredients, used, as specified in 
Mibparagraphs (3). (6). and <7> of this 
paragraph (except if lemon flavoring is 
added, this subparagraph applies only to 
the terms “Lemon flavored" or “With 
lemon flavoring." not to the constituent 
ingredients of that flavoring or to any 
optional solubilizing or dispersing ingre¬ 
dient used in connection with lemon 
flavoring ingredients).shall immediately 
and conspicuously precede or follow such 
name, without intervening, written, 
printed, or graphic matter, except that 
the common name of the species of tuna 
Ash may so intervene: but the species 
name “albacore" may be employed only 
for canned tuna of that species which 
meets the color designation “white" as 
prescribed by paragraph (d)(1) of this 
section. 

< 9) Statements of optional ingredients 
f^resent required by subparagraph (6) of 
this paragraph, but not subject to the 
Provisions of subparagraph (8) of this 
Ptfagrapti, shall be set forth on the label 
•run such prominence and consplcuous- 
** ren dcr them likely to be read 
™ understood by the ordinary indi¬ 
vidual under customary conditions of 
Purchase. 
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In view of the provisions of section 
403(g)(2) of the Federal Food. Drug, 
and Cosmetic Act (21 U.S.C. 343(g) (2)). 
the Commissioner of Food and Drugs 
further proposes that in the event the 
petitioner's proposal as it concerns the 
addition of lemon flavoring is adopted, 
the listing of lemon oil be made optional 
rather than mandatory. He further pro¬ 
poses that the words “lemon flavored" or 
words of similar Import be made part of 
the name of the food. 

Pursuant to the provisions of the Fed¬ 
eral Food. Drug, and Cosmetic Act (secs.. 
401. 701, 52 Slat. 1046. 1055. as amended 
70 Stat. 919. 72 Stat. 948: 21 U.S.C. 341. 
371) and in accordance with the au¬ 
thority delegated to the Commissioner of 
Food and Drugs <21 CFR 2.120), all 
interested persons are invited to submit 
their views in writing (preferably in 
quintuplicate) regarding this proposal 
within 60 days following the date of pub¬ 
lication of this notice in the Federal 
Register. Such view’s and comments 
should be addressed to the Hearing Clerk. 
Department of Health. Education, and 
Welfare. Room 5440. 330 Independence 
Avenue SW. # Washington. D.C. 20201. 
and may be accompanied by a memo¬ 
randum or brief in support thereof. 

Dated: June 23. 1969. 

J. K. Kirk. 

Associate Commissioner 
for Compliance. 

I P R. Doc. 69-7617; Plied. June 27. 1969; 

8:46 a m | 

DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Part 71 1 

(Airspace Docket No. 09-30-66) 

TRANSITION AREA 
Proposed Designation 

The Federal Aviation Administration 
is considering an amendment to Part 71 
of the Federal Aviation Regulations that 
would designate the Marks. Miss,, tran¬ 
sition area. 

Interested persons may submit such 
written data, views, or arguments as 
they may desire. Communications should 
be submitted in triplicate to the Area 
Manager. Memphis Area Office. Atten¬ 
tion: Chief. Air Traffic Branch. Federal 
Aviation Administration. Post Office Box 
18097, Memphis. Tenn. 38118. All com¬ 
munications received within 30 days 
after publication of this notice in the 
Federal Register will be considered be¬ 
fore action is taken on the proposed 
amendment. No hearing is contemplated 
at this time, but arrangements for in¬ 
formal conferences with Federal Avia¬ 
tion Administration officials may be made 
by contacting the Chief. Air Traffic 
Branch. Any data, views, or arguments 
presented during such conferences must 
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also be submitted In wilting in accord¬ 
ance with this notice in order to become 
part of the record for consideration. The 
proposal contained in this notice may 
be changed in the light of comments 
received. 

The official docket will be available 
for examination by interested persons 
at the Southern Regional Office, Federal 
Aviation Administration. Room 724. 3400 
Whipple Street. East Point. Ga. 

The Marks transition area would be 
designated as: 

That airspace extending upward from 700 
feet above the surface within a 65-rnlle 
mdiua of Riverside Industries Airport; with¬ 
in 3 miles each side of the 197* bearing 
from Maries. Miss RBN (Ut. 34*13*50" N., 
long. 90*17*28" W.) extending from the 6 5- 
mllc radius area to 8 5 miles south of the 
RBN. 

The proposed transition area is re¬ 
quired for the protection of IFR opera¬ 
tions in climb from 700 to 1,200 feet 
above the surface and in descent from 
1.500 to 1,000 feet above the surface. 
A prescribed Instrument approach pro¬ 
cedure to Riverside Industries Airport, 
utilizing the Marks (private) nondi- 
rectional radio beacon, Is proposed In 
conjunction with the designation of this 
transition area. 

Tills amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 
1348(a)) and of section 6(c) of the De¬ 
partment of Transportation Act (49 
U.8.C. 1655(c)). 

Issued in East Point, Ga.. on June 20. 
1969. 

James G. Rogers. 

Director , Southern Region. 

I P R. Doc. 09-7624: Filed, June 27, 1069; 

8:46 am | 


[ 14 CFR Part 71 1 

t Airspace Docket No. 60-80-52J 

CONTROL ZONE AND TRANSITION 
AREA 

Proposed Alteration 

The Federal Aviation Administration 
is considering an amendment to Part 71 
of the Federal Aviation Regulations that 
would alter the Dyersburg. Tonn., con¬ 
trol zone and transition area. 

Interested persons may submit such 
wTltten data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Area Man¬ 
ager. Memphis Area Office, Attention: 
Chief, Air Traffic Branch. Federal Avia¬ 
tion Administration. Post Office Box 
18097, Memphis. Tenn. 38118. All com¬ 
munications received within 30 days 
after publication of this notice in the 
Federal Register will be considered be¬ 
fore action is taken on the proposed 
amendment. No hearing Is contemplated 
at this time, but arrangements for in¬ 
formal conferences with Federal Avia¬ 
tion Administration officials may be 
made by contacting the Chief. Air Traffic 
Branch. Any data, views, or arguments 
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PROPOSED RULE MAKING 


presented during such conferences must 
also be submitted in writing in accord¬ 
ance with this notice in order to become 
part of the record for consideration. The 
proposal contained in this notice may be 
changed in the light of comments 
received. 

The official docket will be available for 
examination by interested persons at the 
Southern Regional Office. Federal Avia¬ 
tion Administration. Room 724, 3400 
Whipple Street, East Point. On. 

The Dyersburg control zone described 
in 5 71.171 (34 FJl. 4557) would be 
amended as follows: 

••• • • within 2 miles each side of the 

Dyersburg VORTAC 258* radial. 

would be deleted and ••• • • within 1.5 
miles each side of the Dyersburg VOR 
TAC 258* radial.would be sub¬ 

stituted therefor. 

The Dyersburg transition area de¬ 
scribed in 5 71.181 <34 FH. 4637) would 
be redesignated as follows: 

TTiat airspace extending upward from 700 
feet above the surface within a 0.5-mile 
radius of Dyersburg Municipal Airport (lat. 
S6’00 r 00" N. long 80 c 24*20" W.); within 3 
miles each side of the Dyersburg VORTAC 
078* radial, extending from the 6.5-mlle 
radius area to 8.5 miles east of the VORTAC. 

The application of current airspace 
and Terminal Instrument Procedures 
(TERPs' criteria appropriate to Dyers¬ 
burg Municipal Airport and the associ¬ 
ated instrument approach procedure re¬ 
quires an increase in the transition area 
basic radius circle from 5 to 6.5 miles, 
an increase in the width of the tran¬ 
sition area extension predicated on the 
Dyersburg VORTAC 078* radial from 4 
to 6 miles, and an increase in length of 
this extension from 7 to 8.5 miles. Addi¬ 
tionally. it permits a reduction in the 
width of the control zone extension pred¬ 
icated on the Dyersburg VORTAC 258* 
radial from 4 to 3 miles. 

This amendment is proposed under the 
authority of section 307* a> of the Fed¬ 
eral Aviation Act of 1958 <49 U.S.C. 1348 
(a)) and of section 6(c) of the Depart¬ 
ment of Transportation Act (49 U.S.C. 
1655(c)). 


Issued in East Point. Ga.. on June 20. 
1969. 


James G. Rogers. 
Director, Southern Region . 


(F.R. Doc. 89-7623; Piled June 27. 1980; 
8:45 am | 


C 14 CFR Parts 71, 75 1 

(Airspace Docket No. 69 8W~23| 

FEDERAL AIRWAYS AND JET ROUTES 
Proposed Alterations and Designation 

The Federal Aviation Administration 
is considering amendments to Parts 71 
and 75 of the Federal Aviation Regu¬ 
lations that would accomplish the 
following: 

1. Realign V-12 north alternate from 
Gage, Okla., 1.200 feet AGL via the INT 
of Gage 025' T <015 # Mi and Wichita, 
Kans., 250“ T (241* M) radials, to 
Wichita. 


2. Realign V-17 west alternate from 
Oklahoma City. Okla., 1.200 feet AGL 
via INT Oklahoma City. 282* T <273* M) 
and Gage 153* T (143* M> radials, to 
Gage. 

3. Designate a 1.200 feet AGL north 
alternate to V-74 from Anthony, Kans., 
via INT Anthony 091* T (081* M) and 
Ponca City, Okla., 327* T (318* M> ra¬ 
dials. to Ponca City. 

4. Realign V-280 from Gage 1,200 
feet AGL INT Gage 025“ T <015“ M) and 
Hutchinson. Kans.. 235* T (226* M) 
radials; 1,200 feet AGL Hutchinson, 

5. Extend V-210 from Lamar, Colo., 
13 miles, 1,200 feet AGL 79 miles. 5.500 
feet MSL, 1.200 feet AGL Liberal. Kans.; 
1.200 feet AGL INT Liberal 137* T (126“ 
M> and Oklahoma City 282’ T <273 J M) 
radials: 1,200 feet AGL Oklahoma City. 

6. Realign J-20 from Liberal via INT 
Liberal 137* T (126* M) and Oklahoma 
City 282“ X (273 M) radials; to Okla¬ 
homa City. 

7. Realign J-23 from Oklahoma City 
via Ponca City; to Wichita. 

8. Realign J-26 from Amarillo, Tex., 
via Gage; to Wichita. 

The Federal Aviation Administration 
has the capability of providing air traf¬ 
fic control service to T-38 type military 
aircraft operating to and from Vance 
AFB, Okla., Intensive Student Jet Train¬ 
ing Area No. 1 (I8JTA) and also to pro¬ 
vide this service to the T-38 at all alti¬ 
tudes while within the training area. To 
facilitate the provision of this service, the 
agency, under separate cover as non¬ 
rulemaking cose 69-FTW-3-NR, Is con¬ 
sidering a reconfiguration of the 
boundaries of Vance AFB ISJTA No. 1. 

The proposed alteration of airways 
and Jet routes would expedite the move¬ 
ment of nonpartlclpatlng aircraft in the 
vicinity of Vance AFB ISJTA No. 1 as 
follows; 

1. The realignment of V-12N would 
permit traversing the training area when 
training activities are light. 

2. The realignment of V-17W would 
provide unrestricted operations betw’ccn 
Oklahoma City and Gage when the 
training area is In use. V-17 may be used 
for these operations when training is 
not in progress. 

3. The realignment of V-74N would 
provide a bypass route outside the train¬ 
ing area for operations between Anthony 
and Ponca City at altitudes above the 
base of the training area. V-74 would 
remain available for operations between 
these points at altitudes below the base 
of the training area. 

4. V-210 would provide for unre¬ 
stricted operations between Liberal and 
Oklahoma City when training is In prog¬ 
ress. It would underlie proposed J-20 for 
transition between the high and low 
route structure. The extension of V-210 
from Lamar to Liberal would provide 
continuity in the airway description. 

5. The realignment of V-280 would 
permit traversing of the training area 
when training activities are light. 

6. The realignment of J-20 would pro¬ 
vide for unrestricted operations between 
Liberal and Oklahoma City w’hen the 
training area is in use. Aircraft would 


be cleared direct from Oklahoma City 
via Gage to Liberal when training is not 
in progress. 

7. The realignment of J-23 would pro¬ 
vide for unrestricted operations between 
Oklahoma City and Wichita when the 
training area is in use. Aircraft could 
operate direct when training is not in 
progress. 

8. The inclusion of Gage in the de¬ 
scription of J-26 would reduce control¬ 
ler/pilot communications when it is 
necessary for aircraft to transition from 
the Jet route to the airway structure. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director. Southwest Region. Attention: 
Chief, Air Traffic Division, Federal Avia¬ 
tion Administration, Post Office Box 1689, 
Fort Worth. Tex. 76101. All communica¬ 
tions received within 30 days after pub¬ 
lication of this notice In the Federal 
Register will be considered before action 
is taken on the proposed amendments. 
The proposals contained in this notice 
may be changed in the light of comments 
received. 

An official docket will be available for 
examination by Interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel. Attention: Rules 
Docket. 800 Independence Avenue SW . 
Washington. D.C. 20590. An informal 
docket also will be available for exami¬ 
nation at the office of the Regional Air 
Traffic Division Chief. 

These amendments are proposed under 
the authority of section 307(a) of the 
Federal Aviation Act of 1958 (49 UJS C. 
1348) and section 6(c) of the Department 
of Transportation Act (49 UB.C. 1655 
<c». 

Issued in Washington, D.C., on June 24, 
1969. 

T. McCormack, 
Acting Chief . Airspace and 
Air Traffic Rules Division, 

[P.R. Doc. 69-7640; Piled. June 27. 1969; 

8 47 a m I 

[ 14 CFR Part 71 1 

(Airspace Docket No. 89-CK^M( 

FEDERAL AIRWAY 
Proposed Alteration 

The Federal Aviation Administration 
is considering on amendment to Part 71 
of the Federal Aviation Regulations that 
would designate a standard east alternate 
on VOR Federal airway No. 11 between 
Paducah. Ky.. and Evansville. Ind. Due 
to increased traffic and lack of radar 
coverage, the proposed alternate airway 
is necessary to facilitate the handling of 
air traffic southwest of Evansville. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Central Region. Attention: 
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Chief, Air Traffic Division, Federal Avia¬ 
tion Administration. 601 East 12th Street, 
Kansas City, Mo. 64106. All communica¬ 
tions received within 30 days alter pub¬ 
lication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in the light of comments 
received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the Oeneral Counsel. Attention: Rules 
Docket, 800 Independence Avenue SW.. 
Washington, D.C. 20590. An Informal 
docket also will be available for examina¬ 
tion at the office of the Regional Air 
Traffic Division Chief. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 <49 UJ5.C. 1348) 
and section 6(c) of the Department of 
Transportation Act <49 U.S.C. 1655(c)). 

Issued In Washington, D.C., on June 24, 
1969. 

T. McCormack, 

Acrin© Chief , Airspace and 
Air Traffic Rules Division. 

IF.R. Doc. 69-7641; Filed. June 27. 1969. 

8 47 ojn.) 


t 14 CFR Parts 71, 75 1 

| Airspace Docket No. 69-AD-41 

FEDERAL AIRWAY AND JET ROUTE 
Proposed Designation 

The Federal Aviation Administration 
is considering amendments to Pails 71 
and 75 of the Federal Aviation Regula¬ 
tions that would designate a Federal air¬ 
way and jet route from Anchorage, 
Alaska, via Talkeetna, Alaska, and 
Nenana, Alaska: to the Chandalar Lake, 
Alaska, RBN. This action would provide 
a low and high altitude bypass route 
around the Fairbanks, Alaska, terminal 
area and serve as an alternate route be¬ 
tween the North Slope operations and 
Anchorage during such times as V-438 
and the Fairbanks Prudhoe Bay. Alaska, 
additional control area are overburdened 
with traffic. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
** they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Alaskan Region. Attention: 
Chief, Air Traffic Division. Federal Avia¬ 
tion Administration. 632 Sixth Avenue, 
Anchorage. Alaska 99501. All communi¬ 
cations received within 30 days After 
Publication of this notice in the Federal 
Register will be considered before action 

taken on the proiJosed amendments, 
inc proposals contained in this notice 
ffiay be changed In the light of comments 
received. 

An official docket will be available for 
'■•vamlnatlon by interested persons at the 
Federal Aviation Administration, Office 
of the Oeneral Counsel, Attention: Rules 
Docket. 800 Independence Avenue SW„ 
Washington, D.C, 20590. An informal 
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docket also will be available for examina¬ 
tion at the office of the Regional Air 
Traffic Division Chief. 

These amendments are proposed under 
the authority of section 307(a) of the 
Federal Aviation Act of 1958 (49 U.S.C. 
1348) and section 6<c> of the Department 
of Transportation Act (49 U.S.C, 
1655(0). 

Lssucd in Washington, D.C., on June 24, 
1969. 

T. McCormack. 

Acting Chief , Airspace and 
Air Traffic Rules Division. 

|F R. Doc 69-7042; Piled. June 27. 1969; 
8:47 a m.| 


Federal Highway Administration 
i 49 CFR Parts 392, 393 1 

| Docket No. MO-11; Notice No. 69-121 

ANCHORAGE OF SEATS; SEAT BELT 
ASSEMBLIES; SEAT BELT ASSEMBLY 
ANCHORAGES; RESTRAINT OF 
SLEEPER BERTH OCCUPANTS 

Notice of Proposed Rule Making 

The Federal Highway Administrator 
is considering amending the Motor Car¬ 
rier Safety Regulations by adding a new 
§ 392.16 to Part 392 of Title 49, CFR and 
by adding a new i 393.76(1) and a new 
S 393.93 to Part 393 of title 49 CFR 
The new 5 393.93 would require drivers' 
and right front passengers' seats (if any) 
of trucks and truck tractors and the 
drivers' seats of intercity buses to con¬ 
form to Motor Vehicle Safety Standard 
No. 207 if the truck, truck tractor, or bus 
is manufactured after May 31, 1970. It 
would also require the drivers' and right 
front passengers' seats (if any) of trucks 
and truck tractors and the drivers' seats 
of intercity buses to be equipped with 
seat belt assemblies and seat belt assem¬ 
bly anchorages that conform to Motor 
Vehicle Safety Standards Nos. 209 and 
210, respectively. The new section 392.16 
would require drivers to use the seat belts 
installed in compliance with proposed 
5 393.93 Vehicles manufactured before 
June 1, 1970, would have to be fitted with 
seat belt assemblies that conform to 
Standard No. 209 at the drivers’ seats 
and at the right front passengers' seats 
<lf any) of trucks and truck tractors. The 
proposal would require seat belt assem¬ 
bly anchorages that conform to the loca¬ 
tion and geometric requirements of 
Standard No. 210 for all required seat 
belt assemblies. The new i 393.76(1) 
would require sleeper berths of vehicles 
manufactured after May 31,1970. to have 
bunk straps or other means of preventing 
ejection of the berths' occupants. 

Vehicles Which operate exclusively 
within commercial scones and which do 
not transport explosives or other dan¬ 
gerous articles are exempt from the re¬ 
quirements of Part 393 under | 390.33 of 
th© Motor Carrier Safety Regulations. 
Therefore, the proposed new M 393.76(1) 
and 393.93 would not apply to those 
vehicles. 

On June 1, 1966. the Interstate Com¬ 
merce Commission Issued a notice and 
order. Ex Parte No. MC-69, requesting 
comments on a draft regulation concem- 
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lng the installation and use of seat belts 
In the operations of interstate motor 
carriers of passengers. Thereafter, re¬ 
sponsibility for administration of the 
Motor Carrier Safety Regulations was 
transferred to the Department of 
Transportation by section 6(e) of the 
Department of Transportation Act. 49 
U.S.C. 1655(e). 

Responses to Ex Parte No. MC-69. as 
well as oilier available data in this area 
have been carefully studied. Because of 
certain operational problems, the struc¬ 
tural limitations of existing buses, and 
studies currently being made by the Na¬ 
tional Highway Safety Bureau relating 
to safety performance requirements of 
buse6 to be built in the future, the Ad¬ 
ministrator does not at this time propose 
to require installation of seat belt as¬ 
semblies and anchorages for passenger 
seats in intercity buses. 

On the other hand, responses to Ex 
Parte MC-69 and other data indicate 
that the public interest would be served 
by the Installation and use of seat belts 
for drivers of commercial vehicles. 
Studies have Indicated that ejection from 
the cabs of commercial vehicles Is an Im¬ 
portant cause of fatality and injury to 
the drivers of those vehicles when they 
are involved In accidents. Insuring that 
the driver will remain in his seat during 
evasive maneuvers and crash situations 
should decrease the possibility of Injury 
to passengers in commercial vehicles and 
to other users of the highways. 

The requirement that a seat belt be 
provided for the occupant of the right 
front outboard seat in trucks and truck 
tractors and the requirement that occu¬ 
pant restraint be provided for persons 
using sleeper bcrtlis should also serve to 
decrease the possibility of injury to co¬ 
drivers and authorized passengers In ac¬ 
cident situations. 

Interested persons are Invited to i>ar- 
ticipate in the making of the proposed 
rules by submitting written data, views, 
or arguments pertaining to them. Com¬ 
ments must identify the docket <No. 
MC-11) and must be submitted in three 
copies to the Federal Highway Admin¬ 
istration, Sixth and D Streets SW., 
Washington, D.C. 20591, Attention: 
Bureau of Motor Carrier Safety. Room 
302A. All comments received before the 
close of business 90 days after the pub¬ 
lication of this notice in the Federal 
Register alii be considered by the Ad¬ 
ministrator. All comments received will 
be available for examination In the 
docket at the above address before and 
after the closing date for comments. 

In consideration of the foregoing, the 
Administrator proposes to amend Parts 
392 and 393 of title 49 CFR as set forth 
below. 

This notice of proposed rulemaking is 
Issued under the authority of section 204 
of the Interstate Commerce Act. as 
amended, 49 U.8.C. 304. section 6 of the 
Department of Transportation Act. 49 
U.S.C. 1655. and the delegation of au¬ 
thority by the Secretary of Transporta¬ 
tion in 49 CPR 1.4(c). 

Issued on June 20. 1969. 

F. C. Turner, 

Federal Highway Administrator . 


28, 1969 
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L Part 392 of title 49 CFR would be 
amended by adding the following new 
section: 

§ 392.16 I’W of wit 

A motor vehicle which has a seat belt 
assembly Installed at the driver's seating 
position shall not be driven unless the 
driver has properly restrained himself 
with the seat belt assembly. 

II. Part 393 of title 49 CFR would be 
amended by adding the following new 
paragraph and section: 

§ .393.76 Sleeper berth*. 

• • • • • 

(i) Occupant restraint. A motor vehi¬ 
cle manufactured after May 31, 1970. and 
equipped with a sleeper berth must have 
bunk straps or equivalent means of pre¬ 
venting ejection of the occupant of the 
sleeper berth during deceleration of the 
vehicle. The bunk straps or equivalent 
means must be designed, installed, and 
maintained to withstand a load of 10.000 
pounds. 

• • • • • 

§ 393.93 Seal*, mmU Ik-Ii uncmbltCN nnd 
M*4it bell nnrhorsigr*. 

<a> General requirements. 

(1) Buses. Except as provided In para¬ 
graph (b) of this section, every bus must 
be equipped with a driver's seating sys¬ 
tem that conforms to Motor Vehicle 
Safety Standard No. 207. a Type 1 or 
Type 2 seat belt assembly that conforms 
to Motor Vehicle Safety Standard No. 209 
Installed at the driver’s seat, and seat 
belt assembly anchorages that conform 
to Motor Vehicle Safety Standard No. 
210 for that seat belt assembly. 

12) Trucks and truck tractors. Except 
as provided in paragraph (b), every truck 
and truck tractor, except a truck or truck 
tractor being transported in driveaway- 
townway operation and having an in¬ 
complete vehicle seating and cab con¬ 
figuration, must be equipped with seat¬ 
ing systems that conform to Motor Ve¬ 
hicle Safety Standard No. 207 installed 
for the use of the driver and. if the vehi¬ 
cle has a front right outboard seat, for 
the occupant of that seat, a Type 1 or 
Type 2 seat belt assembly that conforms 
to Motor Vehicle Safety Standard No. 
209 installed at the driver's scat and at 
the front right outboard seat, if the ve¬ 
hicle has one. and seat belt assembly an¬ 
chorages that conform to Motor Vehicle 
Safety Standard No. 210 for each sent 
belt assembly that is required by this 
subparagraph. 

(b> Exemptions and effective dates .— 
(1) Exemptions. A motor vehicle manu¬ 
factured before June 1, 1970, is exempt 
from the requirements for seating sys¬ 
tems specified in paragraph (a) and the 
requirements for strength of seat belt 
assembly anchorages specified in Motor 
Vehicle Safety Standard No. 210. After 
December 31. 1970. that vehicle must 
conform to the other requirements of 
paragraph (a) of this section and of 
Motor Vehicle Safely Standards which 
are incorporated by reference In para¬ 
graph (a) of this section. 

(2) Effective date of standards When¬ 
ever paragraph (a) of this section re¬ 


quires conformity to a Motor Vehicle 
Safety Standard, the vehicle or equip¬ 
ment must conform to the version of the 
Standard that is in effect on the date 
the vehicle is manufactured or on the 
date the vehicle is modified to conform 
to the requirements of paragraph (a) of 
this section, w hichever is later. 

| P R. DOC 69-7043: Piled, June 27, 1969; 

8:47 a.m.| 


CIVIL AERONAUTICS BOARD 

[14 CFR Parts 378 # 378a 1 

(Docket No. 21120; SPDR-16] 

PART 378—INCLUSIVE TOURS BY 

SUPPLEMENTAL AIR CARRIERS, 

CERTAIN FOREIGN AIR CARRIERS, 

AND TOUR OPERATORS 

PART 378a—BULK INCLUSIVE TOURS 
BY TOUR OPERATORS 

June 25. 1969. 

Notice is hereby given that the Civil 
Aeronautics Board has under considera¬ 
tion a proposed new Part 378a of the 
Special Regulations. The proposed rule 
establishes the terms and conditions gov¬ 
erning the furnishing of bulk-inclusive 
tours in foreign air transportation by tour 
operators and foreign tour operators. In 
addition certain amendments to Part 378 
arc proposed. The principal features of 
the proposals arc set forth in the explan¬ 
atory statement, and the new part and 
the amendments to Part 378 are set forth 
in the proposed rule. 

These regulations are proposed under 
the authority of sections 101(3), 204(a), 
499. and 416<a> of the Federal Aviation 
Act of 1958. as amended (72 Stat. 737,743. 
768. 771; 49 U.S.C. 1301, 1324, 1379. and 
1386). 

Interested persons may participate in 
the proposed rule making through sub¬ 
mission of seventeen < 17) copies ’ of writ¬ 
ten data, views, or arguments pertaining 
thereto, addressed to the Docket Section, 
Civil Aeronautics Board. Washington. 
D.C. 20428. All relevant matter In com¬ 
munications received on or before July 
18. 1969. and reply comments thereon 
received on or before July 30. 1969, will 
be considered by the Board before tak¬ 
ing action on the proposals. Copies of 
such communications will be available for 
examination by interested persons in the 
Docket Section of the Board. Room 712, 
Universal Building, 1825 Connecticut 
Avenue NW.. Washington, D.C., upon re¬ 
ceipt thereof. 

By the Civil Aeronautics Board. 

I seal I Mabel McCart. 

Acting Secretary. 

Explanatory statement. By Order 69- 
4-138 the Board approved, subject to con¬ 
ditions, CAB Agreement 20848, which in¬ 
corporated a number of LATA resolutions. 
Among these are Resolutions 079a and 


> Twelve (12) copies In the case of respon¬ 
sive comments. 


079c concerning North Atlantic and Mid 
Atlantic Contract Bulk Inclusive Tour 
Fares, to be effective November 1, 1969. 
The Board also set the agreements em¬ 
bodying these resolutions for investiga¬ 
tion and limited their approval to the 
period through March 31,1970. 

These resolutions contemplate the 
sale of blocks of scats (at least 40 
eastbound and 20 westbound) to tour 
operators, or other contractors, at a bulk 
fare price for use in connection with 14- 
21 day tours. In general, the level of fares 
between U-S. points and closer European 
points such as London. Amsterdam, Paris, 
and Madrid would be established with 
peak, shoulder, and off-season period dif¬ 
ferentials. For example, base round-trip 
fares for travel between New York and 
London would be established at $220 In 
the peak season, at $190 in the shoulder 
season, and at $175 In the off-season. 
Three stopovers would be permitted. 
Beyond those European points named 
above, higher stopover charges In 
shoulder and off-season periods would 
eliminate the shoulder and off-season 
fare differential for stopover passengers. 
Other principal provisions are (Da mini¬ 
mum-tour price per person for ground 
accommodations, etc., of $100 for the 
14-day minimum-stay period plus $7 per 
day thereafter, (2) advance 10-percent 
nonrefundable deposits 3 months before 
departure, and (3) full payment l month 
before departure. Sales by carriers to 
contractors are to be noncommlssionable. 

In Order 69-4-138 the Board concluded 
that the tour operator of bulk inclusive 
tours would be engaging indirectly in 
air transportation within the meanin ; 
of section 101 of the Act. The Board 
noted that there is presently no authority 
for tour operators providing bulk Inclu¬ 
sive tours. However, for the same reasons 
as underlay its interim approval of the 
bulk fare agreement itself, it found that 
It is in the public interest to provide 
such authority to the tour operators as 
will be necessary to implement that 
agreement. To this end the Board stated 
it would institute a rule making proceed¬ 
ing with a view toward exempting bulk 
fare inclusive tour operators, subject to 
appropriate conditions for the protection 
of the public. 

The Instant rule making proceeding 
proposing a new' Part 378A, implements 
the Board’s statement. In general, pro¬ 
posed Part 378A is patterned after Part 
378—Inclusive Tours by Supplemental 
Air Carriers, Certain Foreign Air Car¬ 
riers. and Tour Operators. However, there 
arc certain additional conditions pro¬ 
posed in the new part which are also 
applicable to and are being proposed for 
Part 378. The specific proposals are 
discussed seriatim. 

1. Exemption. The Board finds that it 
is in the public interest that tour oper¬ 
ators be relieved from various provisions 
of Title IV of the Act. as set forth In 
I 378A.3, Infra. This relief, which Is iden¬ 
tical to that extended tour operators 
under Part 378. will enable such tour 
operators to engage in Indirect air trans¬ 
portation and permit them to provide 
bulk inclusive tours. The Board also finds 
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that It Is In the public interest that this 
exemption authority be effective only for 
such period as the Board approves 
Resolutions 079a and 079c. 

2. Additional conditions. Although the 
proposed exemption docs not extend to 
sections 404(b) and 411 of the Act and 
tour operators would in any event be 
subject to those sections, we desire to 
put special emphasis on the fact that 
tour operators are bound by those pro¬ 
visions of the statute. The proposed rule 
and amendment to Part 378 will there¬ 
fore include conditions to this effect. We 
shall also add a specific condition that 
the advertising of tour prices involving 
bulk fares be limited to the total tour 
price without a breakdown into com¬ 
ponent parts. We also propose to add 
such a condition to Part 378. * 1 

We realize that In Order 69-4-138 we 
rejected a condition to our approval of 
bulk Inclusive tour rules to this effect, 
basing our action on thfe fact that under 
section 411 of the Act tour operators arc 
required to refrain from deceptive ad¬ 
vertising. It has come to our attention, 
however, that tour operators under Part 
378 frequently advertise in such a way 
as to disclose in very smalt print that 
there are charges in addition to the price 
highlighted in very large print. And In 
defense of this practice tour operators 
have pointed out that Part 378 does not 
prohibit such advertising and that they 
do not regard the practice as violating 
section 411. Reliance on section 411, 
therefore, has not proved a deterrent to 
misleading, or potentially misleading, 
advertising under Part 378. Further, in¬ 
vestigation and enforcement proceedings 
under section 411 would be cumbersome, 
time consuming, and expensive. 

3 Jurisdiction over foreign tour oper¬ 
ator*. As In the case of foreign tour 
operators engaging In the formation of 
groups for transportation on Inclusive 
tours under Part 378. we propose to de¬ 
cline jurisdiction over foreign tour oper¬ 
ators engaging in the formation of groups 
on bulk inclusive tours with respect to 
tours which originate In a foreign coun¬ 
try. Our reasons are similar to those set 
forth in SPR-28 in connection with the 
former. Thus, a requirement that a for¬ 
eign tour operator secure a section 402 
permit before engaging in the indirect air 
transportation of bulk inclusive tour 
groups would be so burdensome as to 
negate the notion that foreign tour oper¬ 
ators would invoke this procedure. Their 
offices are outside the United States. 
Many may be interested in performing 
only one or a few tours. Under our nor¬ 
mal procedures they would be required 
to file an application through diplomatic 
channels, retain counsel, and attend 
hearings. Until the permit was approved 
by the President there would be no as¬ 
surance that the tour could be performed, 
and foreign tour operators could not risk 
entering into firm contracts with direct 


'The Amendment® to Part 378 will also 
iclnde editorial changes to reflect that a 
:, If®?** °t Authorization and a Statement 
M Qualification are no longer required of 
l °ur operators. 
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air carriers with respect to bulk inclusive 
tours under these circumstances. Fur¬ 
ther, the mounting of an inclusive tour 
program requires a considerable lead 
time if it is to be accomplished success¬ 
fully. This fact, together with the dif¬ 
ficulty. expense and uncertainty of com¬ 
plying with the licensing procedures, 
would discourage most potential foreign 
tour operators from attempting to secure 
permits. Under the circumstances, we 
find that the public interest requires that 
we decline to exercise jurisdiction over 
these foreign tour operators with respect 
to foreign-originated tours to enable ex¬ 
ploitation of the bulk Inclusive tour mar¬ 
ket to encourage foreign travel to the 
United States and contribute toward re¬ 
duction of the balance of payments 
deficit. 

4. Bulk inclusive tour requirements. 
The bulk inclusive tour rules approved 
by the Board apply specific limitations 
regarding itinerary features and accom¬ 
modations and the tour price. The limita¬ 
tions on Inclusive tours in f 378 2(b) are, 
in our view, either unnecessary or inap¬ 
plicable to bulk inclusive tours and none 
of these limitations Is proposed herein.* 
We are. nonetheless, recepttve to sugges¬ 
tions as to whether limitations on bulk 
inclusive tours in addition to those con¬ 
tained in the approved bulk inclusive tour 
rules should be Imposed. In addition, al¬ 
though as stated in Order 69-4-138 we 
are not persuaded that the public interest 
requires that tour operators be restricted 
to LATA-approved agents, the question 
of whether appropriate conditions arc 
needed to protect the public in these re¬ 
spects is reserved and open for comment. 

5. Tour prospectus. Section 378.18 pro¬ 
vides that no inclusive tour or series of 
tours shall be operated, nor shall any 
tour operator sell or offer to sell, solicit, 
or advertise such tour or tours, unless 
there is on file with the Board a tour 
prospectus satisfying the rquirements of 
§ 378.13. 

The Board tentatively finds that a tour 
prospectus should not be required of tour 
otierators for bulk Inclusive tours. In this 
connection it is noted that Resolution 
810e requires that the “Sponsoring Mem¬ 
ber” 1 approve the tour literature. And 
the tour literature is required by that 
resolution to include a description of tour 
prices and features, contain at least one 
illustration or map promoting the tour 
and shall show the dates between which 
the tours are to be operative. In sum, the 
data contained in the tour literature ap¬ 
pear to be substantially the same as that 
contained in a tour prospectus under 
Part 378. 

Since a bulk inclusive tour must con¬ 
form to the IATA bulk inclusive rules 
which wc have approved and since the 


* A* stated In SPR-28, the restriction* in 

I 378.2(b) are designed to preserve the dis¬ 
tinction between charter and Individually 
ticketed services, which U a legal require¬ 
ment so far as VS supplemental carriers are 
concerned. No such considerations are pres¬ 
ent here. 

»Defined as the "participating IATA Mem¬ 
ber to whom the tour operator submits the 
tour literature for approval.” 
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direct air carriers have an obligation to 
approve tour literature which conforms 
to these rules, we see no need for filing 
with the Board a tour prospectus, con¬ 
taining essentially the same matter as 
in the tour literature. The only docu¬ 
ments which need be filed prior to the 
commencement of the tour will be the 
contract between the tour operator and 
the tour participants and the surety 
bond.* 

6. Surety bond. Section 378.16 (a) and 
(b)(1) contain surety bond require¬ 
ments to insure “the financial responsi¬ 
bility of the tour operator and the sup¬ 
plying of the transportation and all other 
accommodations, services, and facilities 
in accordance with the contract between 
the tour operator and the tour partici¬ 
pant." The Board considers that there 
should be a similar bonding require¬ 
ment under Part 378A and also an 
alternative surety arranagement as con¬ 
tained in i 378.16(b)(2). 

In addition, although wc are not mak¬ 
ing a specific proposal on the matter, we 
shall consider adoption of an additional 
alternative arrangement In which a tour 
operator may enter into a contract with 
the direct air carrier and the latter 
undertake to guarantee all deposits made 
by the tour participant to the tour op¬ 
erator. If such an alternate surety ar¬ 
rangement is adopted, we shall, of 
course, provide for a similar arrange¬ 
ment under Part 378/* 

7. Posttour reporting. Subpart C of 
Part 378 and 5 378.20 thereunder cover 
posttour reporting. Specifically, within 30 
days after completion of a tour of the 
last of a series of tours the supplemental 
air carrier and tour operator are re¬ 
quired to Jointly file a posttour report. 
This report must indicate whether or not 
the tours were in fact performed and. 
to the extent that the operation differed 
from those described in the tour pro¬ 
spectus, such differences are to be fully 
detailed including the reason therefor. 

In our view, there is no need for post¬ 
tour reporting with respect to bulk inclu¬ 
sive tours are not performed under Part 
detailed including the reasons therefor, 
slve tours. It has been Board experience 
that from onc-third to one-half of in¬ 
clusive tours arc not performed under 
Part 378 and a nonperformance factor to 
this extent needs to be monitored. On the 
other hand, possible nonperformance of 
bulk Inclusive tours would not appear to 
be likely, since the tour operator has 


• If the Board finalizes Part 378A we 
intend to amend Part 389 (Pees and Charge* 
for Special Services) to impose a filing fee 
of 825 for contracts and bond* covering a 
tour or series of tours Cf I 389 25. 

“Comment* on this alternative proposal 
should address themselves. Inter alia, to the 
possibility that direct carrier-surety arrange¬ 
ment* might be mad© only with favored 
tour operators, unless the regulation con¬ 
tained enforceable provisions to preclude 
discriminatory practices In this area. One 
possible solution to this problem, of course, 
would be to provide that the carrier surety 
arranagement would be the only acceptable 
arranAgement for both CBITa and ITC's, 
thus eliminating the alternative methods 
now provided for In Part 378. 
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already purchased bulk space and has 
every Incentive to go toward with the 
tour, even though all seats ore not re¬ 
tailed by him. rather than lose his In¬ 
vestment. 1 Accordingly, we do not 
propose to require posttour reports under 
Part 378A. 

8. Charge restrictions in Part 37$. The 
Board Is also concerned with the impact 
of bulk Inclusive tour fares on the charge 
restrictions on Inclusive tours in Part 
378. Section 378.2<b)<4) provides. In 
brief, that the charge to Inclusive tour 
passengers shall be not less than 110 
percent of any “available fare or fares 
charged by a certificated route air car¬ 
rier or combination of such carriers'* for 
Individually ticketed service on the tour 
route. The provision contemplates that 
the available fare be the charge to an 
individually ticketed passenger under 
the carrier's tariff. In the case of bulk 
Inclusive tours, however, the seat price 
paid by the tour operator to the direct air 
carrier Is less than the price paid by the 
passenger for the air transportation. As 
stated in Order 69-4-138: 

With respect to the air transport com¬ 
ponent of the tour operator's costa, he must 
charge a rufflclent price per seat to cover not 
only the seat price paid the direct carrier but 
also the number of seats which he antici¬ 
pates he may be unable to sell, and his selling 
and other oosta. It Is thus apparent that 
the tour operator must necessarily Include 
In the tour price a component for the air 
transportation portion which la in excess 
of the air carrier's bulk fare tariff. 

In view of the foregoing, the 110 per¬ 
cent standard, as applied to the bulk 
fares, may not constitute an appropriate 
floor for ITC charges. Comments are in- 
sited as to appropriate amendments to 
f 378.2(b)(4), 

It Is proposed that the new Fart 378A 
become effective on November 1,1969. 

Proposed rule. The Civil Aeronautics 
Board proposes to Issue a new Part 378A 
<14 CFR Part 378A> and to amend Part 
378 <14 CFR Part 378) as follows: 

1. Issue new Part 378A to read as 
follows: 

Subport A— Gonero! Provision* 

Sec 

378a 1 Applicability. 

378a .2 Definition*. 

378a 3 Exemption 

378a 4 Duration of exemption. 

378aA Approval of certain interlocking 

relationships. 

378a.6 Effect of exemption on antitrust 
laws. 

378a/7 Suspension of exemption authority. 

378*8 Jurisdiction over foreign tour opera¬ 

tors. 


Subpart A—General Provisions 
§ 378a.1 Applicability. 

This part establishes the terms and 
conditions governing the furnishing of 
bulk inclusive tours in foreign air trans¬ 
portation by tour operators and foreign 
tour operators. This part also relieves 
tour operators from various provisions of 
the Act and the Board s regulations for 
the purpose of enabling them to provide 
bulk inclusive tours to members of the 
general public. It also contains a limited 
declination of exercise of Jurisdiction 
over foreign tour operators. Nothing con¬ 
tained in this part shall be construed as 
repealing or amending any provisions of 
any of the Board s regulations, unless the 
context so requires. 

§ 373a.2 Definition*. 

As used in this part, unless the con¬ 
text otherwise requires, 

(a) “Bulk inclusive tour** means 
round, circle or single open Jaw tour trip 
transportation performed pursuant to 
IATA Resolutions 079a and 079c as ap¬ 
proved by the Board, which meets 
the requirements of said resolutions, as 
approved: 

<b> “Foreign tour operator" means 
any person who is not a UJ3. citizen 
(other than a direct foreign air carrier) 
engaging in the formation of groups for 
transportation on bulk inclusive tours 
and over which the Board by $ 378a.8 has 
declined to exercise its jurisdiction; 

(c) An “inclusive tour group" means 
an aggregate of persons who are assem¬ 
bled by a tour operator or a foreign tour 
operator for the purpose of participation 
as a single unit in a bulk inclusive tour; 

<d> “Tour operator" means any per¬ 
son of United States citizenship (other 
than a direct air carrier) authorized 
hereunder to engage in the formation of 
groups for transportation on bulk 
inclusive tours: 

(e) “Tour participant" means a mem¬ 
ber of the bulk inclusive tour group: 

(f) “Tour price" means the total 
amount of money paid by the tour par¬ 
ticipant to the tour operator for the bulk 
inclusive tour. 

§ 378a.3 Exemption. 

Subject to the provisions of this part 
and the conditions imposed, tour opera¬ 
tors are hereby temporarily relieved from 
the following provisions of Title IV of 
the Federal Aviation Act of 1958, as 
amended, to the extent necessary to 
permit them to provide bulk inclusive 
tours: 


Subparf B—Condition* one! Limitations 

378a. 10 Procedure. 

378a. 11 Discrimination. 

378a 12 Methods of competition. 

378a.13 Surety bond. 

378a 14 Contract between tour operators 
and tour participants. 

Subport C-Mucellontout 

378a. 20 Waiver. 

378a 21 Enforcement. 


Section 401. 

Section 403. 

Section 404(a), except the requirement to 
provide safe and adequate service, equip¬ 
ment and facilities in oonnecUon with 
tours operated hereunder. 

Section 406(b). 

Section 407 (b) and (c). 

Sections 408(a) and 409. except control or 
interlocking relationship* with direct air 
carriers. 

Section 412. 


•The tour operator Is charged for the 
enure capacity contracted for, whether or 
not such capacity ta entirely used by him, 
with some exceptions. 


§ 378a. 1 Duration of exemption. 

The relief granted by 5 378a.3 shall 
continue in effect only for such period as 


the Board approves IATA Resolutions 
079a and 079c. 

§ 37fta.3 Approval of certain Interlock¬ 
ing relationship*. 

To the extent that any officer or di¬ 
rector of a tour operator would be in 
violation of any of the provisions of sec¬ 
tion 409(a) <3> and (6) by participating 
in lnterlocldng relationships covered by 
the exemption granted by § 378a.3, such 
participation is hereby approved by the 
Board, 

§ 378a.6 F.ffect of exemption on anti¬ 
trust laws. 

The relief granted by 15 378a.3 and 
378a.5 from sections 408. 409, and 412 of 
the Act shall not constitute an order 
under such sections within the meaning 
of section 414 of the Act. and shall not 
confer any immunity or relief from op¬ 
eration of the “antitrust laws" or any 
other statute (except the Act) with 
respect to any transaction, interlocking 
relationship, or agreement otherwise 
within the purview of such sections. 

§ 378.1.7 Suspension of exemption au¬ 
thority. 

Tiie Board reserves the power to 
suspend the exemption authority of any 
tour operator, without hearing, if it finds 
that such action is necessary in order to 
protect the rights of the traveling public. 

g 378n.8 Jurisdiction over foreign tour 
operator*. 

The Board declines to exercise its 
jurisdiction over foreign tour operators 
with respect to bulk inclusive touns 
which originate in a foreign country. The 
Board reserves the right to exercise its 
Jurisdiction over any foreign tour op¬ 
erator at any time if it finds that such 
action is in the public interest. 

Subpart B—Conditions and 
Limitations 

§ 378a. 10 Procedure. 

No bulk inclusive tour or series of tours 
shall be operated, nor shall any tour op¬ 
erator sell or offer to sell, solicit, or ad¬ 
vertise such tour or tours, unless there is 
on file with the Board the form of con¬ 
tract between the tour operator and tour 
participants and the tour operator's 
surety bond. The contract form and 
surety bond shall be filed at least 60 days 
before commencement of the tour or 
tours and late filing will not be permitted 
except for good cause shown. 

g 378a. II Discrimination. 

No tour operator shall make, give, or 
cause any undue or unreasonable pref¬ 
erence or advantage to any particular 
person, port, locality, or description o* 
traffic in air transportation in any re¬ 
spect whatsoever or subject any Par¬ 
ticular person, port, locality, or descrip¬ 
tion of traffic In air transportation to any 
unjust discrimination or any undue or 
unreasonable prejudice or disadvantage 
In any respect whatsoever. 

§ 378a. 12 Method* of competition. 

No tour operator shall engage in un¬ 
fair or deceptive practices or unfair 
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methods of competition in air trans¬ 
portation or the sale thereof. Advertis¬ 
ing by tour operators of tour prices in¬ 
volving bulk fares shall be limited to the 
total tour price without a breakdown 
into component parts, except that addi¬ 
tional charges for optional services or 
facilities may be reflected. 

§ 378a.13 Surety bond. 

• a) Except as provided in paragraph 
<b> of this section, the tour operator 
shall furnish a surety bond in an amount 
of not less than twice the amount of the 
price for the air transportation to be 
furnished in connection with such tour: 
Provided, however. That the liability of 
the surety to any tour participant shall 
not exceed the tour price. 

<b) The prospective tour operator may 
elect, in lieu of furnishing a surety bond 
ns provided under paragraph <a> of this 
section, to comply with the requirements 
of subparagraphs (1) and (2) of tills 
paragraph as follows: 

(1) The tour operator shall furnish 
a surety bond in a minimum amount of 
$10,000 per flight up to a maximum 
amount of $100,000 for a series of 10 or 
more flights, for the protection of the 
tour participants, the bond to continue 
in effect until completion of the tour or 
series of tours: Provided, however. That 
the liability of the surety to any tour par¬ 
ticipant shall not exceed the tour price. 

(2) The direct air carrier and tour 
oi>erator shall enter into an agreement 
with a designated bank, the terms of 
which shall include the following: 

(1) Each tour participant shall pay for 
his deposit and subsequent payments 
comprising the tour price only by check 
or money order payable to such bank 
which shall maintain a separate account 
for each tour; Provided, however. That 
if the tour participant makes a cash 
deposit, tlie tour operator or travel agent 
who receives such cash deposit shall 
forthwith remit to the designated bank 
a check for the full amount of the de¬ 
posit without deduction of commission: 
( il> the bank shall not pay the direct air 
carrier the price for the transportation 
earlier than 2 banking days preceding 
the scheduled day of departure of the 
originating or returning flight, upon 
certification of the departure date by the 
direct air carrier: <lil> the bank shall 
reimburse the tour operator for refunds 
made by the latter to the tour partici¬ 
pant upon written notification from the 
tour operator: <iv> if the tour operator 
or the direct air carrier notifies the bank 
that a tour has been canceled, the bank 
••hall make the applicable refunds dl- 
wtly to tlie tour participants; and (v) 
except as provided in subdivision <111 > 
or this subparagraph, the bank shall not 
pay any funds from the account to the 
tour operator prior to 2 banking days 
alter completion of each tour, when the 
oalance in the account shall be paid to 
the tour operator, upon certification of 
me completion date by the direct air 
carrier. As used in this subparagraph, 
the term “bank** includes a bank, sav¬ 
ings and loan association, or other fi¬ 
nancial Institution insured by the Fed¬ 
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eral Deposit Insurance Corporation or 
the Federal Savings and Loan Insurance 
Corporation. 

(c> The bond required under para¬ 
graphs iai and (b)(1) of this section 
shall insure the financial responsibility 
of the tour operator and the supplying 
of the transportation and all other ac¬ 
commodations. services, and facilities in 
accordance with the contract between 
the tour operator and the tour partici¬ 
pants. and shall be in the form set forth 
in the appendix attached to Part 378A. B 
Such bond shall be issued by a reputable 
and financially responsible bonding or 
surety company which is legally author¬ 
ized to issue bonds of that type in the 
State In which the tour originates. For 
purposes of this section, the term "State” 
includes any territory or possession of 
the United States, or the District of 
Columbia. Tlie Board will consider that 
a bonding or surety company is prima 
facie qualified under this section if such 
company's surety bonds arc accepted by 
the Interstate Commerce Commission 
under 49 CFR 174 8. and If such com¬ 
pany is listed in Best's Insurance Re¬ 
ports (Fire and Casualty) with a general 
policyholders' rating of "A" or better. 
If the bond does not comply with the 
requirements of this section, or for any 
reason fails to provide satisfactory or 
adequate protection for the public, the 
Board will notify the direct air carrier 
and the tour operator, by registered or 
certified mall, stating the deficiencies of 
the bond. Unless such deficiencies arc 
corrected within the time set forth in 
such notification, the subject tour or 
tours shall in no event be operated. 

<d> The bond required by this section 
shall provide that unless the tour par¬ 
ticipant files a claim w f ith the tour oper¬ 
ator within sixty *60) days after com¬ 
pletion of the tour, the surety shall be 
released from all liability under the bond 
to such tour participant. The contract 
between the tour operator and the tour 
participant shall contain notioe of this 
provision. 

§ 378n. 11 Contract between tour opera- 
tore and tour participant*. 

Where each participant In a tour re¬ 
ceives the same accommodation, land 
tours, etc., the contract between the tour 
operator and the tour participants shall 
be the same. Contracts between tour op¬ 
erators and tour participants shall in¬ 
clude provisions concerning the follow¬ 
ing matters: 

(a) Method of payment. e.g. t install¬ 
ment payments; 

(b) Refunds in the event of the tour's 
cancellation or the passenger's change 
In plans; 

(c> Carriers' liability limitations for 
passengers' baggage; 

<d> Aircraft equipment substitutions; 

<c) Seating accommodations; 

(f> Nonperformance of tour because 
of insufficient number of participants; 
and 


■ Filed os part of the original document. 
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(g) Unless the tour participant files a 
claim with the tour operator within sixty 
(60) days after completion of the tour, 
the surety shall be released from all lia¬ 
bility under the bond to such tour par¬ 
ticipant (see 5 378a.13(d)). 

Subpart C—Miscellaneous 

§ 378u.2() Waiver. 

A waiver of any of the provisions of 
this regulation may be granted by the 
Board upon its own initiative, or upon 
the submission by a tour operator of a 
written request therefor, provided that 
such a waiver is in the public Interest 
and it appears to the Board that special 
or unusual circumstances warrant a de¬ 
parture from the provisions set forth 
herein. 

§ 378(i.2l Enforcement. 

In case of any violation of the pro¬ 
visions of the Act. or this part, or 
any other rule, regulation, or order 
issued under the Act. the violator 
may be subject to a proceeding pur¬ 
suant to sections 1002 and 1007 of the 
Act before the Board or a U.S. District 
Court, as the case may be. to compel 
compliance therewith, to civil penalties 
pursuant to tlie provisions of section 
901(a) of the Act. or. in the case of will¬ 
ful violation, to criminal penalties pur¬ 
suant to the provisions of section 902(a) 
of the Act; or other lawful sanctions. 

2. Amend the table of contents to re¬ 
vise the titles of 99 378.10, 378.11. and 
378.12 and to delete 5 378.18 as follows: 

See. 

378 10 Procedure. 

378 11 Discrimination. 

378.12 Methods of competition. 

378 18 (deleted) 

3. Delete 9 378.18 and amend 9 378.10 
to read as follows: 

§378.10 Procedure. 

(a) No inclusive tour or series of 
tours shall be operated, nor shall any 
tour operator sell or offer to sell, solicit, 
or advertise such tour or tours, unless 
there is on file with the Board a Tour 
Prospectus satisfying the requirements 
of 4 378.13. If a series of tours is to be 
operated for one tour operator pursuant 
to one charter contract, the Prospectus 
may cover the entire series, provided the 
elapsed time between the commencement 
of the first tour and the completion of 
the last tour shall not be over 180 days. 
The Tour Prospectus shall be filed at 
least 60 days before commencement of 
the tour or tours. Late filing of the 
Prospectus will not be permitted except 
for good cause shown. 

(b) In tlie event of any change in the 
facts as reflected in the Prospectus, an 
amended Prospectus shall be filed no 
later than five <5> days following such 
change Deviations from the Tour Pros¬ 
pectus. or the amended Prospectus, may 
not be made except where they are 
compelled by circumstances beyond 
tlie control of the carrier or tour operator 
and there is Insufficient time to file an 
amended prospectus. 
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§378.18 [ Deleted 1 

4. Substitute for the content s of exist¬ 
ing 55 378.11 and 378.12 the following 
language: 

§378.11 I)»*criminntion. 

No tour operator shall make, give, or 
cause any undue or unreasonable prefer¬ 
ence or advantage to any particular per¬ 
son. port, locality, or description of traffic 
in air transportation in any respect 
whatsoever or subject any particular 
person, port, locality, or description of 
traffic In air transportation to any un¬ 
just discrimination or any undue or 


unreasonable prejudice or disadvantage 
in any respect whatsoever. 

§ 378.12 Method# of competition. 

No tour operator shall engage In unfair 
or deceptive practices or unfair methods 
of competition in air transportation or 
the sate thereof. Advertising by tour 
operators of tour prices shall be limited 
to the total tour price without a break¬ 
down into component parts, except that 
additional charges for optional services 
or facilities may be reflected. 

jFJt. Doc. 60-7061; Filed, June 27. 1060; 
8:48 a m.) 
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Notices 


DEPARTMENT OF THE TREASURY 

Bureau of Customs 

(TJX 69-150) 

AIRCRAFT IN FOREIGN TRADE 

Supplies and Equipment for Aircraft 
of Foreign Registry 

Juke 23. 1969. 

Under date of June 21. 1955, advice 
was received from the Secretary of 
Commerce that the Federal Republic of 
Germany allowed privileges to aircraft 
registered in the United States and 
engaged in foreign trade substantially 
reciprocal to those provided for In sec¬ 
tions 309 and 317 of the Tariff Act of 
1930. as amended (19 U.8.C 1309. 13171 
in respect of aircraft registered in a 
foreign country and actually engaged in 
foreign trade <T.D. 53867(D). On 

April 30. 1969. the Department of Com¬ 
merce issued a finding that the Federal 
Republic of Germany does not allow ex¬ 
emption from duty or tax on ground 
equipment brought into that country for 
US. registered aircraft engaged In 
foreign trade. 

Accordingly, effective May 1. 1969, 
ground equipment may not be withdrawn 
under section 309»a) <3> of the Tariff Act 
of 1930. as amended, for aircraft regis¬ 
tered in the Federal Republic of 
Germany. 

I seal 1 Lester D. Johnson, 

, Commissioner of Customs. 

IF.R Doc. 60-7652; Piled Juno 27. 1069; 

8:48 am.| 


(TO 69-140) 

AIRCRAFT IN FOREIGN TRADE 

Supplies and Equipment for Aircraft 
of Foreign Registry 

June 23. 1969. 

Under date of February 13. 1950, ad- 
*ice was received from the Department 
of Commerce that Canada allowed privi¬ 
leges to aircraft registered in the United 
States and engaged In foreign trade sub¬ 
stantially reciprocal to those referred to 
™ sections 309(a) and 317 of the Tariff 
Act of 1930. as amended <19 UB.C. 
1309'a). 1317), In respect of aircraft 
registered In a foreign country and actu¬ 
ally engaged in foreign trade (TJD. 
52431(4)). The Department of Com¬ 
merce now advises that Its finding did 
not Include ground equipment since it 
was not included in the exemptions al¬ 
lowable under section 309 of the tariff 
act prior to its amendment by the Cus¬ 
toms Simplification Act of 1953 (sec. 
1Ua) . 67 Stat. 514). On April 30. 1969, 
department of Commerce issued a 


finding that Canada does not allow ex¬ 
emption from duty or tax on ground 
equipment brought into that country for 
aircraft of UB. registry engaged In 
foreign trade. 

Accordingly, effective May 1. 1969, 
ground equipment may not be withdrawn 
under section 309(a)(3> of the Tariff 
Act of 1930, as amended, for aircraft 
registered In Canada. 

[seal] Lester D Johnson, 

Commissioner of Customs. 

|F-R- Doc. 60-7853; Piled. June 27. 1969; 

8:48 am) 


ELECTRON PROBE MICROANALYZ- 
ERS FROM JAPAN 

Antidumping Proceeding Notice 
June 18. 1969. 

On January 27, 1969, information was 
received In proper form pursuant to 
$5 53 26 and 53.27, Customs Regulations 
(19 CFR 53.26, 53.27) indicating a pos¬ 
sibility that electron probe microana¬ 
lyzers manufactured by Uitachi, Ltd., 
Tokyo. Japan, are being, or likely to be. 
sold at less than fair value within the 
meaning of the Antidumping Act, 1921, 
as amended (19 U.S.C. 160<a). et seq ). 

The merchandise under consideration 
consists of Instruments which permit 
microanalysis of a small selected area of 
a few' cubic microns of specimen surface 
by electron probe. 

The information was submitted by 
Petty, Andrews. Olsen, Tufts. Jackson k 
Sander, San Francisco. Calif. 

There is evidence on record concern¬ 
ing injury to or likelihood of injury to 
or prevention of establishment of an 
industry in the United States. 

Having conducted a summary Investi¬ 
gation as required by 2 53 29 of the Cus¬ 
toms Regulations (19 CFR 53.29) and 
having determined as a result thereof 
that there are grounds for so doing, the 
Bureau of Customs is instituting on In¬ 
quiry to verify the information submit¬ 
ted and to obtain the facts necessary to 
enable the Secretary of the Treasury 
to reach a determination as to the fact 
or likelihood of sales at less than fair 
value. 

A summary of Information received 
from all sources is as follows: 

The Information received tends to In¬ 
dicate that the prices for home con¬ 
sumption are higher than the prices of 
tiie merchandise sold for exportation to 
the United States. 

This notice is published pursuant to 
ft 53.30 of the Customs Regulations (19 
CFR 53.30). 

(seal] Lester D. Johnson, 

Commissioner of Customs. 

IP.R. Doc. 69-7654; Filed. Juno 27. 1969; 

8:48 am ] 


Internal Revenue Service 
JOSEPH GRANT FERRIELL 
Notice of Granting of Relief 

Notice is hereby given that Joseph 
Grant Fcrriell. 3154 Bohannon Ave¬ 
nue, Louisville. Ky 40215. has applied 
for relief from disabilities imposed by 
Federal laws with respect to the acqui¬ 
sition, receipt, transfer, shipment, or 
possession of firearms Incurred by rea¬ 
son of his conviction on January 8, 1940. 
by the UB. District Court for the East¬ 
ern District of Kentucky of a crime 
punishable by imprisonment for a term 
exceeding i year. Unless relief Is granted, 
it will be unlawful for Joseph Grant Fer- 
riell. because of such conviction, to ship, 
transport, or receive In Interstate or for¬ 
eign commerce any firearm or ammuni¬ 
tion, and he would be ineligible for a li¬ 
cense under chapter 44, title 18. United 
States Code as a firearms or ammuni¬ 
tion importer, manufacturer, dealer, or 
collector. In addition, under title VII of 
the Omnibus Clime Control and Sale 
Streets Acts of 1968. as amended (82 
Stat. 236; 18 U.S.C.. Appendix), be¬ 
cause of such conviction, it would be un¬ 
lawful for Mr. Ferricll to receive, possess, 
or transport In commerce or affecting 
commerce, any firearm. 

Notice is hereby given that I have con¬ 
sidered Mr. Ferriell’s application and 
liave found: 

(1) The conviction was made upon a 
charge which did not involve the use of 
a firearm or other weapon or a viola¬ 
tion of chapter 44. title 18, United States 
Code, or of the National Firearms Act; 
and 

(2) It has been established to my sat¬ 
isfaction that the circumstances regard¬ 
ing the conviction and the applicant s 
record and reputation are such that the 
applicant will not be likely to act in a 
manner dangerous to public safety, and 
that the granting of the relief would not 
be contrary to the public interest. 

Therefore, pursuant to the authority 
vested in the Secretary of the Treasury 
by section 925(c). title 18. United States 
Code and delegated to me by 26 CFR 
178.144, it is ordered that Joseph Grant 
Ferricll be. and he hereby is. granted 
relief from any and all disabilities im¬ 
posed by Federal laws, with respect to 
the acquisition, receipt, transfer, ship¬ 
ment, or possession of firearms and in¬ 
curred by reason of the conviction here¬ 
inabove described. 

Signed at Washington, D.C., this 18th 
day of June 1969. 

(seal] Randolph W. Thrower. 

Commissioner of Internal Revenue. 

IP.R. Doc, 69-7655: Filed, June 27, 1969; 

8:48 am.| 
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LLOYD PRICE 

Notice of Granting of Relief 

Notice Is hereby (riven that Lloyd Price, 
d bn. Price's General Merchandise, 
Route 5, Box 152, Somerset, Ky. 42501. 
has applied for relief from disabilities 
imposed by Federal laws with respect to 
the acquisition, receipt, transfer, ship¬ 
ment. or possession of firearms incurred 
by reason of his conviction on Novem¬ 
ber 13. 1956, by the U.S. District Court. 
London. Kentucky, of a crime punishable 
by imprisonment for a term exceeding 1 
year. Unless relief is granted, it will be 
unlawful for Lloyd Price, because of such 
conviction, to ship, transport, or receive 
in Interstate or foreign commerce any 
firearm or ammunition, and he would be 
ineligible for a license under chapter 44. 
title 18. United States Code as a firearms 
or ammuntion importer, manufacturer, 
dealer, or collector. In addition, under 
title VII of the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended 
<82 Stat. 236; 18 U.S.C.. Appendix), be¬ 
cause of such conviction, it would be 
unlawful for Mr. Price to receive, possess, 
or transport in commerce or affecting 
commerce, any firearm. 

Notice is hereby given that I have 
considered Mr. Price’s application and 
have found: 

<1) The conviction was made upon a 
charge which did not involve the use of 
a firearm or other weapon or a violation 
of chapter 44, title 18. United StAtes 
Code, or of the National Firearms Act; 
and 

(2) It has been established to my 
satisfaction that the circumstances 
regarding the conviction and the ap¬ 
plicant's record and reputation are such 
that the applicant will not be likely to 
act in a manner dangerous to public 
safety, and that the granting of the relief 
would not be contrary to the public 
interest. 

Therefore, pursuant to the authority 
vested in the Secretary of the Treasury 
by section 925(c), title 18, United States 
Code and delegated to me by 26 CFR 
178.144. it is ordered that Lloyd Price be, 
and he hereby is granted relief from any 
and all disabilities imposed by Federal 
laws with respect to the acquisition, 
receipt, transfer, shipment, or possession 
of firearms and incurred by reason of 
the conviction hereinabove described. 

Signed at Washington, D C, this 18th 
day of June 1969. 

1 seal 1 Randolph W. Thrower, 
Commissioner of Internal Revenue. 

(PR. Doc. 69-7656; Filed. June 27. 1969; 

8:48 a m.) 


THEODORE R. FELLOWES ET At. 

Notice of Granting of Relief 

The Federal Firearms Act was repealed 
by section 906 of the Omnibus Crime 
Control and Safe Streets Act of 1968. 
(82 Stat. 234.) Section 907 of that Act 


provided that the repeal of the Federal 
Firearms Act should not In itself termi¬ 
nate any valid license issued pursuant to 
that Act. and any such license should 
be deemed valid until it expired accord¬ 
ing to its terms unless it was sooner 
revoked or terminated pursuant to ap¬ 
plicable provisions of law. (82 Stat. 235.) 
However, title VII of the same Act pro¬ 
hibited persons convicted of felonies 
from receiving, possessing, or transport¬ 
ing in commerce or affecting commerce, 
any firearm. <82 Stat. 236.) 

Section 10 of the Federal Firearms Act 
provided that persons who had been 
convicted of certain crimes punishable 
by Imprisonment for a term exceeding 1 
year could apply for relief from their 
disabilities incurred under the Act by 
virtue of such convictions. <79 Stat. 
788.) The following persons applied for 
and were granted relief, and a notice 
thereof was published in the Federal 
Register as required by law: 

(1) Theodore R. Fellowes. 33 F.R. 
5893 <1968). 

(2) Robert John Jacox. 32 F.R, 7639 
(1967>. 

<3* Wolf ruin Jo free. 32 FR. 14337 
(1967). 

(4) Floyd W.Jom, 32 F.R. 7346 <1967). 

(5) Elmer Benjamin Joyce. 33 F.R. 154 
(1968). 

<6> Olin Mathieson Chemical Corp., 
31 F.R. 540 (1966). 

It will be necessary for these persons 
to be granted relief from their disabili¬ 
ties under title VII of the Omnibus 
Crime Control and Safe Streets Act of 
1968 <82 Stat. 236) and the Gun Control 
Act of 1968 <82 Slat. 1213) if they wish 
to continue to receive, possess, transport, 
and deal in firearms. 

Notice is hereby given that I liave con¬ 
sidered the previous applications for re¬ 
lief from disabilities of the persons 
named above. I have found tliat: 

< 1) Their convictions were made upon 
charges which did not involve the use of 
a firearm or other weapon or a violation 
of chapter 44. title 18. United States 
Code, or of the National Firearms Act; 
and 

(2) The circumstances regarding their 
convictions, and the applicants' records 
and reputations, are such that they will 
not be likely to act in a manner danger¬ 
ous to public safety, and that granting 
them relief pursuant to 18 U.S.C. 925(c) 
would not be contrary to the public 
interest. 

Therefore , it is ordered. Pursuant to 
the authority vested in the Secretary of 
the Treasury by 18 UB.C. 925(c), dele¬ 
gated to me by 26 CFR 178.144(c). tliat 
all the persons listed above be. and they 
are hereby, granted relief from any and 
all disabilities imposed by the Omnibus 
Crime Control and Safe Streets Act of 
1968 <82 Stat. 197) and the Gun Control 
Act of 1968 (82 Stat. 1213) with respect 
to the acquisition, receipt, transfer, ship¬ 
ment, or possession of firearms incurred 
by reason of their conviction of crimes 
punishable by imprisonment for a term 


exceeding 1 year as described in the issue 
of the Federal Register cited after each 
listed name. 

Signed at Washington, D.C., this 17th 
day of June 1969. 

[seal] Randolph W. Thrower. 
Commissioner of Internal Revenue. 

(FR. Doc. 69-7657: Filed. June 27, I960; 
8:48 ami 


Office of the Secretary 

DICHLOROBENZIDINE DIHYDRO¬ 
CHLORIDE FROM JAPAN 

Notice of Tentative Negative 
Determination 

Information was received on June 26. 
1968. that dlchlorobenzidine dihydro¬ 
chloride (also knowm as DCB) manu¬ 
factured by Wakayama Seika Industry 
Co.. Ltd., Wakayama, Japan < Wakayarrm 
Seika Kogyo Co., Ltd., Wakayama, 
Japan». was being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921, as amended <19 
U.S.C. 160 et scq.) (referred to in thi? 
notice as “the Act"). This information 
was the subject of an "Antidumping 
Proceeding Notice" which was published 
in the Federal Register of October 24. 
1968, on page 15732. 

I hereby moke a tentative determina¬ 
tion that dlchlorobenzidine dihydrochlo- 
ride <also known as DCB) manufactured 
by Wakayama Seika Kogyo Co., Ltd 
Wakayama. Japan, is not being, nor 
likely to be. sold at less than fair value 
within the meaning of section 201 <a> of 
the Act <19 UB.C. 160»a>). 

Statement of reasons on which thi* 
tentative determination is based: 

It was determined that the appropriate 
comparison for fair value purposes was 
betw een purchase price and home market 
price. 

Purchase price was based on the manu¬ 
facturer's price to the exporters, with 
appropriate deductions for inland freight 
and export packing. 

Home market price was based on the 
price to distributors in the home market 
.with appropriate deduction made for 
inland freight, incentive bonus, packing 
technical services, and differences in 
quantity allowances. 

Purchase price was not lower than 
home market price. 

In accordance with f 53.33 < b>, Customs 
Regulations (19 CFR 53.33(b)). Inter¬ 
ested parties may present written views 
or arguments, or request in writing, that 
the Secretary of the Treasury afford an 
opportunity to present oral views. 

Any such written views, arguments or 
requests should be addressed to the Com¬ 
missioner of Customs, 2100 K Street NW- 
Washington, D.C. 20226. In time to be 
received by his office not later than 30 
days from the date of publication of thi* 
notice In the Federal Register. 
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ThU tentative determination and the 
statement of reasons therefor are pub¬ 
lished pursuant t o & 5 3.33 of the Customs 
Regulations (19 CFR 53.33). 

fsrAL] Eocene T. Rossidis, 

Assistant Secretary of the Treasury . 

Jon* 19, 1969. 

(FR. Doc. 69-7658; Filed. June 27, 1969; 
8:46 A-mJ 


TIRE STUDS FROM SWEDEN 

Notice of Tentalive Negative 
Determination 

Information was received on August 19. 
1968, that tire studs manufactured by 
Frank Dahlberg, A.B., Stockholm. 
Sweden, were being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act. 1921. as amended (19 
UJ5.C. 160 et seq.) (referred to in this 
notice as “the Act">. This information 
was the subject of an “Antidumping Pro¬ 
ceeding Notice'* which was published in 
the Federal Register of October 31. 1968. 
or. page 16029. 

I hereby make a tentative determina¬ 
tion that tire studs manufactured by 
Frank Dahlberg. A.B.. Stockholm. 
Sweden, are not being, nor likely to be. 
sold at less than fair value within the 
meaning of section 201(a) of the Act < 19 
US C. 160(a)). 

Statement of reasons on which this 
tentative determination is based: 

It was determined that the appropriate 
comparison for fair value purposes is 
between homo-market price and export¬ 
er’s sales price. 

Home-market price was based on sales 
of similar merchandise In the home mar¬ 
ket. with due allowances for differences 
in the merchandise. 

Exporter's sales price was based upon 
the price to all purchasers in the United 
States with deductions of costs, charges, 
and expenses on these sales to the United 
State purchasers. 

Exporter's sales price was not lower 
than home-market price. 

In accordance with 5 53.33<bi, Cus¬ 
toms Regulations <19 CFR 53.33(b)). in¬ 
terested parties may present written 
news or arguments, or request in writ- 
that the Secretary of the Treasury 
anord an opportunity to present oral 
views. 

Any such written views, arguments, or 
requests should be addressed to the Com- 
tthsdoner of Customs. 2100 K Street NW, 
Washington. DC. 20226. in time to be 
received by his office not later than 30 
nays from the date of publication of this 
notice in the Federal Register. 

This tentative determination and the 
k v! eincn * of reasons therefor are pub¬ 
lished pursuant to § 53.33 of the Customs 
Regulations (19 CFR 53.33 >. 

( sealI Eugene T. Ross ides. 

Assistant Secretary of the Treasury . 

June 18.1969. 

(FR. Doc. 69-7650; Filed. Jon# 27. 1989; 

8.43 AJn.) 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

1 Serial No. I 2960! 

IDAHO 

Notice of Proposed Withdrawal and 
Reservation of Lands 

June 23. 1969. 

The Department of Agriculture haa 
filed an application. Serial No. 2969 for 
the withdrawal of the lands described be¬ 
low. from all forms of appropriation un¬ 
der the public land laws. Including the 
mining laws but not the mineral leasing 
laws, subject to valid existing rights. 

The applicant desires the land for rec¬ 
reational purposes for the Evergreen 
Campground on the Wciser River in Pay¬ 
ette National Forest. 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions. or objections in connection with 
the proposed withdrawal may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment. Department of the Interior. Room 
334. Federal Building. 550 West Fort 
Street. Boise. Idaho 83702. 

The authorized officer of the Bureau 
of Land Management will undertake such 
Investigations ns are necessary to deter¬ 
mine the existing and potential demand 
for the lands and their resources. He will 
also undertake negotiations with the 
applicant agency with the view of ad¬ 
justing the application to reduce the area 
to the minimum essential to meet the 
applicant's needs, to provide for the 
maximum concurrent utilization of the 
lands for purposes other than the appli¬ 
cant's, to eliminate lands needed for pur¬ 
poses more essential than the applicant's, 
and to reach agreement on the concur¬ 
rent management of the lands and their 
resources. 

He will also prepare a report for con¬ 
sideration by the Secretary of the In¬ 
terior who will determine whether or not 
the lands will be withdrawn as requested 
by the Department of Agriculture. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice will 
be sent to each interested party of 
record. 

If circumstances warrant It, a public 
hearing will be held at a convenient time 
and place which will be announced. 

The lands involved in the application 
are: 

Boise Meridian. Idaho 
FAYETTE NATIONAL FOREST 

T. 18 N.. R. I E. 

Soc. 18. lot 4 except the E^SW‘4 and 
EV^W^SW^ of said lot 4. 

The area described aggregates approx¬ 
imately 32.50 acres In Adams County. 

Curtis R. Taylor. 

Acting Manager, Land Office . 

|FJEL Doc. 69-7634; Filed. June 27. 1969; 

8:46 ajn.] 


National Park Service 
HISTORIC PLACES 
National Register 

By notice in the Federal Register of 
February 25. 1969, at page 2582. there was 
published a list of the properties included 
in the National Register of Historic 
Places. 

Further notice is hereby given that 
certain amendments or revisions, in the 
nature of additions, deletions, or correc¬ 
tions to the previously published list arc 
adopted as set out below. 

It is the responsibility of all Federal 
Agencies to take cognizance of the prop¬ 
erties Included in the National Register 
as herein amended and revised in ac¬ 
cordance with section 106 of the National 
Historic Preservation Act of 1966. 80 Slat. 
915. 16 UJS.C. 470. 

The following corrections arc to be 
made: 

COLORADO * 

Bent County 

Lra Anlnvaa vicinity, Bent's Old Fort National 
Historic Site, U in Otero County only And 
not in Bent County. 

MISSOURI 

Gasconade County 

Hermann. Old Stone HiU. Inc., ihoutd be Old 
Stone Util Historic District, bounded by 
West 12th. Ooethe. and Jeffereon Streets, 
and Iron Rood. 

Ste. Genencre County 

Ste. Oenevteve vicinity. The KreiUch Archeo¬ 
logical Site. SW NW see 18. T. 37 N . R. 
10 E. 

The following properties have been 
added to the National Register since 
June 3, 1969: 

ARIZONA 

Maricopa County 

OllA Bend vicinity. Fortaleza, G11a Bend 
Indian Reservation. 

CONNECTICUT 
Fairfield Cotiniy 

Stamford. Hoyt-Bamum House . 713 Bedford 
Street. 

DI3TSICT or COLUMBIA 
WoiMfigton 

Congressional Cemetery, 1801 E Street BE. 
Executive Office Building , southeast corner, 
Pennsylvania Avenue and 17th Street NW. 
Folgcr Shakespeare Library. 201 East Capitol 
Street BE. 

Freer Gallery of Art. 12th Street and Jefferson 
Drive SW. 

Heurtch ( Christian ) Mansion. 1307 New 
Hampshire Avenue NW. 

The Lindens. 2401 Kalonuna Road NW. 

Pan American Union. 17th Street, between C 
Street and Constitution Avenue. NW. 

MINNESOTA 

Lake County 

Two Harbors vicinity. Split Rock Lighthouse, 
about 20 miles northeast of Two Harbors 
on U.S. 61. 

MISSOURI 

Barton County 

Lamar, Truman ( Harry S.) Birthplace Me¬ 
morial, north corner, Uth Street and 
Truman Avenue. 


i 
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Benton County 

Fairfield vicinity, Rodgers Shelter Archeo¬ 
logical Site , SW SW NE ««C. 33. T. 30 N.. R. 
22 W. 

Cole County 

Jefferson City. Missouri State Capitol Build¬ 
ing and Grounds. High Stmt between 
Broadway and Jefferson Street*. 

Cooper County 

Lamlne vicinity. Mellor Village and Mounds 
Archeological Site , W‘£ sec. 26. SE SE sec. 
27. T 40 N„ R. 18 W. 

Lafayette County 

Lexington. Anderson House and Lexington 
Battlefield, bounded on the west by 10th 
Street, on the northwest by the Missouri 
Pacific Railroad, on the south by Utah and 
Wood Streets, and on the east by the 
continuation of 15th Street. 

Mississippi County 

Croeno vicinity. Crosno Fortified Village 
Archeological Site. NW SW sec. 25. NE SE 
sec 26. T. 25 N.. R, 17 E. 

Monroe County 

Florida vicinity. Cngler Mound Group 
Archeological Site. SW SW SW sec 25. NW 
NW NW sec. 36. T. 55 N . R . 8 W. 

Randolph County 

Cairo vicinity, Mitchell Petroglyph Arche- 
alogical Site. SE SE eec. 23, T. 55 S.. R. 13 
W, 

St Louis County 

Afton, Benoist i Louis Auguste) House. 7802 
Oenesta Street. 

Terras County 

Clara vicinity. White Rock Bluffs Arche¬ 
ological Pictograph Site. SE NW SE sec. 10, 
T 30 N . R 10W 

OHIO 

Lake County 

Klrtland, Kirtland Temple. 9020 Chlllicothe 
Road. 

Richland County 

Mansfield, Oak Hill Cottage. 310 Springmlll 
Street. 

Tuscarauas County 

Zoar. Zoar Historic District, bounded by 
Fifth Street on the north. Foltz Street on 
the east. First Street on the south, and by 
the rear property line* of thoee properties 
fronting on Weal Street on the west. 

VIRGINIA 

Accomocfc County 

Accom&c. St. James Church, east side of 
Daugherty Road between Back Street and 
Ocean Highway. 

Fredericksburg [ independent city) 
Kenmore. 1201 Washington Avenue. 

Lynchburg (independent city) 

The Academy of Music, 522- 526 Main 8treet. 
Newport News {independent city) 

Hilton Village, bounded by the James River 
on the southwest. Poet Street on the north¬ 
west. the Chesapeake and Ohio Railroad 
tracks on the northeast, and Hopkins 
Street on the southeast. 

Jones (Matthew) House. Fort Eustis Military 
Reservation, intersection of MacAuliffe 
Avenue and Jaraee River Road. 

Petersburg (independent city) 

City Market. Cockade Alley. 

Erefiangc Building, 15-19 West Bank Street, 


Richmond (independent city) 

Bell Tower, Capitol Square. 

Gocemor's ,Hannon, Capitol Square. 

Jefferson Hotel, Northeast corner, W«t Main 
and North Jefferson Streets. 

Morson't Row. 219-223 Governor Street, 
Putney Houses , 1010-1012 East Marshall 

Street. 

St. Paul's Church , 816 East Grace Street. 

St. Peter's Church, 800 East Grnoe Street. 
US. Post Office and Customshouse , 1000 East 
Main Street. 

Valentine Museum . 1005-1015 East Clay 
Street. 

Ernest Allen Connally. 

Chief, Office of Archeology 
and Historic Preservation . 

|PJL Doc. 60 7622: Filed, June 27. 1069; 
8:45 am.) 


DEPARTMENT OF AGRICULTURE 

Export Marketing Service 

DIRECTOR OF PROGRAM 
OPERATIONS DIVISION 

Rcdelegation of Authority To Issue 
EMS Form 480 Authorizations 

By virtue of the authority vested in 
the General Sales Manager. Export Mar¬ 
keting Service, by the Secretary of 
Agriculture on June 5, 1969 (34 F.R, 
8963) the Director, Program Operations 
Division, Export Marketing Service, is 
authorized to issue EMS Form 480 au¬ 
thorizations for the procurement of 
agricultural commodities and ocean 
transportation, and any amendments or 
modifications thereto under the regula¬ 
tions governing sales of agricultural 
commodities made available under Title 
I of the Agricultural Trade Development 
and Assistance Act of 1954 i Public Law 
480) as amended. (7 CFR Part 17) 

Signed at Washington. D.C.. on June 
24. 1969. 

Clifford G. Pulvermachrr, 

General Sales Manager, 
Export Marketing Service . 

|F.R. Doc. 60-7674; Filed. June 27. I960; 

8:40 ajn.) 


DEPARTMENT DF COMMERCE 

Business and Defense Services 
Administration 

EVANSTON HOSPITAL ET AL. 

Notice of Applications for Duty-Free 
Entry of Scientific Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free entry 
of scientific articles pursuant to section 
6(c) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651: 80 Stat. 897). 
Interested persons may present their 
views with respect to the question of 
whether an instrument or apparatus of 
equivalent scientific value for the pur¬ 
poses for which the article la intended to 
bo used is being manufactured in the 
United States. Such comments must be 


filed in triplicate with the Director, 
Scientific Instrument Evaluation Divi¬ 
sion. Business and Defense Cervices 
Administration. Washington. D.C. 20230. 
within 20 calendar days after date on 
which this notice of application Is pub¬ 
lished in the Federal Register. 

Regulations issued under cited Act. 
published In the February 4. 1967. issue 
of the Federal Register, prescribe the 
requirements applicable to comments 
A copy of each application is on file, 
and may be examined during ordinary 
Commerce Department business hours 
at the Scientific Instrument Evaluation 
Division, Department of Commerce 
Washington. D.C. 

A copy of each comment filed with the 
Director of the Scientific Instrument 
Evaluation Division must also be mailed 
or delivered to the applicant, or its au¬ 
thorized agent, if any, to whose applica¬ 
tion the comment pertains: and the com¬ 
ment filed with the Director must certify 
that such copy has been mailed or de¬ 
livered to the applicant. 

Docket No. 69-00661-33-46040. Appli¬ 
cant: Evanston Hospital, 2650 Ridge 
Avenue, Evanston, Ill. 60201. Article: 
Electron microscope, Model Bmiskop 
101. Manufacturer: Siemens AG, West 
Germany. Intended use of article: The 
article will be used for the following 
purposes: 

A. The examination of biopsies from 
human patients with a variety of dis¬ 
ease states. 

B. The study of tissues and cells from 
laboratory animals haring a variety of 
connective tissue alterations in an at¬ 
tempt to detail the specific ultrastruc- 
tui'ftl manifestations associated with 
abnormal permeability of small Wood 
vessels. 

C. The examination of the surfaces of 
cells from human patients and labora¬ 
tory animals In hope to understand the 
relationships between these cells and 
their environment under normal and ab¬ 
normal circumstances. 

Application received by Commissioner of 
Customs: June 10, 1969. 

Docket No. 69-00662-33-46500. Appli¬ 
cant: Kuakini Hospital, 347 North Kua- 
kinl Street. Honolulu, Hawaii 96817. 
Article: Ultra microtome. Model Reich¬ 
ert "OmUS”. Manufacturer: C. Reichert 
Optlsche Werke A O.. Austria. Intended 
use of article: The article will be used 
for studies concerning the Hawaiian 
feral mongoose stomach. The stratum 
compactuin of this animal is attached to 
a layer of fibroblasts and mucosal mast 
cells. Previous studies demonstrated that 
tlie stratum compactum is composed of 
collagen fibers and ground substance in 
which there are scattered fibroblast: A 
study of the ultrastructural topographi¬ 
cal relationship of these three compo¬ 
nents of different consistency and 
composition and cellular interaction 
between the fibroblasts and mucosal 
mast cells demands ultra thin sections 
of various uniform thickness. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: June 10, 1969. 

Docket No. 69-00663-65-46040 Appli¬ 
cant: University of California, laiwrence 
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Radiation Laboratory. Post Office Box 
808. 7000 East Avenue, Livermore. Calif. 
94550. Article: Electron microscope. 
Model Elmlskop 51. Manufacturer: Sic- 
mens AO. West Germany. Intended use 
of article: The article wUl be used 
specifically for examining and character¬ 
izing finely powdered materials in 
vacuum at near ambient temperatures. 
Powder characterization work requires 
.simultaneous insertion of up to 15 sam¬ 
ples to meet minimum research require¬ 
ments. Application received by Commis¬ 
sioner of Customs: June 11. 1969. 

Docket No. 69-00664-01-77030. Appli¬ 
cant: Yale University. Bureau of Pur¬ 
chases. 20 Ashmun Street, New Haven. 
Conn. 06520. Article: Nuclear magnetic 
resonance spectrometer. Model HFX-3. 
Manufacturer: Bruker Scientific, Inc.. 
West Germany. Intended use of article: 
The article will be used to study carbon 
13 «'*C) chemical shifts in mixtures of 
purines and pyrimidines; *C chemical 
shifts of nucleosides, nucleotides, and 
polynucleotides in water <H£». Com¬ 
pounds In low concentration and/or high 
molecular weight require computer aver¬ 
aging techniques and a field-frequency 
lock system for “C nuclear magnetic res¬ 
onance. It will also be used for Fourier 
transform spectroscopy of phosphorus 31. 
ms well as for IN DOR spectroscopy in the 
study of carbohydrate derivatives and to 
study contact shifts of antitumor chelat¬ 
ing agents bound to metaloenzymcs. Ap¬ 
plication received by Commissioner of 
Customs: June 11. 1969. 

Docket No. 69-00665-33-46500. Appli¬ 
cant: Puerto Rico Nuclear Center. Bio- 
Medical Building, Caparra Heights Sta¬ 
tion. San Juan. P.R. 00935 Article: Ul¬ 
tramicrotome, Model LKB 8800 Ultro- 
tome III. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: The 
article will be used to produce ultrathin 
sections of tissue for electron microscopic 
examination. Primary uses are for the 
study at subcellular level of serial tissue 
sections and also to try to observe molec¬ 
ular events. The experiments are ex¬ 
pected to have almost a continuity 
between cellular structures and the para¬ 
sites involved in the studies. For this rea- 
*on extremely thin sections are needed to 
determine these relationships and the ef- 
*jct of irradiation In these structures. 
Therefore, it Is mandatory that long 
scries of equal thickness sections between 
JO angstroms to 2 microns be cut to per¬ 
form these experiments. Application re¬ 
ceived by Commissioner of Customs: 
June 12, 1969. 

Charley M. Denton. 

Asstsfanf Administrator for 
Industry Operations, Business 
and Defense Services Ad - 
ministration . 

im. Doc 69-7611; Filed. Juno 27, 3909; 

8:45 am | 


UNIVERSITY OF CALIFORNIA ET AL. 

Nolice of Applications for Duty-Free 
Entry of Scientific Articles 

following are notices of the receipt 
01 applications for duty-free entry of 


scientific articles pursuant to section 6 
(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651; 80 Stat. 897). 
Interested persons may present their 
views with respect to the question of 
Whether an instrument or apparatus of 
equivalent scientific value for the pur¬ 
poses for which the article is intended 
to be used is being manufactured in the 
United States. 8uch comments must be 
filed in triplicate with the Director. Sci¬ 
entific Instrument Evaluation Division. 
Business and Defense Services Adminis¬ 
tration. Washington. D.C. 20230. within 
20 calendar days after date on which 
this notice of application is published in 
the Federal Register. 

Regulations issued under cited Act. 
published in the February 4. 1967. issue 
of the Federal Register, prescribe the 
requirements applicable to comments. 

A copy of each application is on file, 
and may be examined during ordinary 
Commerce Department business hours 
at the Scientific Instrument Evaluation 
Division, Department of Commerce, 
Washington, D.C. 

A copy of each comment filed with the 
Director of the Scientific Instrument 
Evaluation Division must also be mailed 
or delivered to the applicant, or its au¬ 
thorized agent, if any. to whose applica¬ 
tion the comment pertains; and the com¬ 
ment filed with the Director must certify 
that such copy has been mailed or deliv¬ 
ered to the applicant. 

Docket No. 69-00653-33-46500. Appli¬ 
cant: University of California, San Diego. 
La Jolla. Calif. 92037. Article: Ultrami¬ 
crotome. Model LKB 8800 Ultrotome III. 
Manufacturer: LKB Produkter AB. 
Sweden. Intended use of article: The ar¬ 
ticle will be used to produce ultrathin 
sections of nerve tissue for electron mi¬ 
croscopic examination. The main target 
of the investigation is myelin with par¬ 
ticular reference to changes In experi¬ 
mental and human diseases. Because 
early alteration of myelin lamellae must 
be determined, there is a need for ex¬ 
tremely thin sections, from 50 angstroms 
to 2 microns, to permit measurements of 
membrane thickness and of the distances 
between membranes. Therefore, it is 
mandatory that long series of equal 
thickness serial section can be cut. Ap¬ 
plication received by Commissioner of 
Customs: June 10. 1969. 

Docket No. 69-00654-33-46500. Appli¬ 
cant: Veterans Administration Hospital. 
1201 Broad Rock Road, Richmond. Va. 
23219. Article: Ultramicrotome. Model 
LKB 8800A Ultrotome III. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article will be used to 
produce ultrathin sections for electron 
microscopy. Two different projects are 
planned. The first study planned is of 
the tight Junctions between liver cells, 
using colloidal lanthanum nitrate as a 
contrast medium. The tight Junctions are 
the. areas where the cell membranes of 
adjacent liver cells appear to fuse. The 
exact structure of the area is unknown. 
The second study will be the diagnostic 
study of surgical specimens, particularly 
liver, kidney, and small bowel biopsies. 


These will require the reliable cutting of 
ultrathin sections, as well as thicker sec¬ 
tions for light microscopy. Application 
received by Commissioner of Customs: 
June 10, 1969. 

Docket No. 69-00655-25-58700. Appli¬ 
cant: Clarkson College of Technology. 
Potsdam. N.Y. 13676. Article: Phase shift 
unit. Model 818 <500VA>. Manufacturer: 
P. C. Robinson & Partners. Ltd., United 
Kingdom. Intended use of article: The 
article will be used by undergraduate 
students In courses EE 70, 71, 74, and 75. 
Electrical Engineering Laboratory A, B. 
and D respectively. These courses are re¬ 
quired for all students and they support 
theory courses EE 31 and 32. Electro¬ 
mechanical Energy Conversion I and n. 
and EE 24. Industrial Electronics. It is 
expected that the article will also be used 
by graduate students engaged in experi¬ 
mental work In the power and control 
fields where It is often necessary to con¬ 
trol the phase angle of an alternating 
voltage with respect to a reference volt¬ 
age. Application received by Commis¬ 
sioner of Customs: June 10. 1969. 

Docket No. 69-00657-01-77030. Appli¬ 
cant: Wellesley College. Wellesley. Mass. 
02181. Article: Nuclear magnetic reso¬ 
nance spectrometer. Model R-12. Manu¬ 
facturer: Perkln-Elmer Ltd., United 
Kingdom Intended use of article: The 
article will be used for teaching routine 
analysis of proton resonance in chemical 
compounds. The article will be useful in 
a number of courses starting with the 
introductory organic chemistry course 
and Including the most upper level chem¬ 
istry courses. In addition there will be 
extensive use of the article in student 
and faculty research programs. Appli¬ 
cation received by Commissioner of Cus¬ 
toms: June 10. 1969. 

Docket No. 69-00658-01-10100. Appli¬ 
cant: University of Oregon, Institute of 
Molecular Biology. Eugene, Oreg. 97403. 
Article: Temperature jump apparatus. 
Manufacturer: Messanlagen Studlenge- 
sellschaft MBH, West Germany. In¬ 
tended use of article: The article will be 
used for research concerning the devel¬ 
opment of techniques for monitoring and 
indicating the chemical course of rapid 
biocatalysis by making observations of 
the reactions within the time range of 
microseconds. Application received by 
Commissioner of Customs: June 10. 1969. 

Docket No. 69-00660-33-46040. Appli¬ 
cant: Mount Sinai School of Medicine. 
2 East 100th 8treet, New York. N.Y. 
10029. Article: Electron microscope, 
Model EM-801 and accessories. Manu¬ 
facturer: Associated Electrical Indus¬ 
tries. Ltd.. United Kingdom. Intended 
use of article: The article will be used 
In structural studies on viruses and bac¬ 
teria. The viral studies will entail de¬ 
tailed examination of subunits of viral 
capsids, determination of the configura¬ 
tion of components of the tails, tall fibers, 
and sheaths of small bacteriophages, as 
well as the early intracellular events of 
viral replication both In bacterial and 
animal cells. The bacterial studies are 
directed toward defining the precise ar¬ 
rangement of the components that com¬ 
prise ttie cell walls of Oram positive cocci. 
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Application received by Commissioner of 
Customs: June 10. 1969. 

Charley M. Denton, 
Assistant Administrator for In¬ 
dustry Operation , Business 
and Defense Services Admin¬ 
istration. 

I F.R. Doc. 69-7612: Filed. June 27. I960: 
8:45 a m | 

DEPARTMENT OF HEALTH, EDU¬ 
CATION. AND WELFARE 

Food ond Drug Administration 

DIETHYL DITHIOBISITHIONO- 
FORMATE) 

Notice of Establishment of Temporary 
Tolerances 

At the request of the Roberts Chem¬ 
icals Division, Security Chemicals. Inc,. 
Post Office Box 546. Nitro. W. Va 25143, 
temporary tolerances are established for 
negligible residues of the herbicide di¬ 
ethyl dithiobis<thionoformate> in or on 
the raw agricultural commodities sugar 
beets and sugar beet tops at 0 1 part per 
million. The Commissioner of Pood and 
Drugs has determined that these 
temporary tolerances are safe and will 
protect the public health. 

A condition under which these 
temporary tolerances arc established is 
that the herbicide will be used In ac¬ 
cordance with the temporary permit is¬ 
sued by the U.S. Department of Agri¬ 
culture Distribution will be under the 
Roberts Chemicals Division. Security 
Chemicals. Inc., name 

These temporary tolerances will ex¬ 
pire June 18,1970. 

This action is taken pursuant to the 
provisions of the Federal Food. Drug, 
and Cosmetic Act (sec. 408»j>„ 68 Stat. 
516: 21 U.S.C. 346a»j)» and under au¬ 
thority delegated to the Commissioner 
(21 CFR 2.120). 

Dated June 18. 1969. 

J. K. Kirk, 

Associate Commissioner 
for Compliance. 

|FJt. Doc. 69 7618; Filed, June 27. 1969: 
8:45 am | 


FMC CORP. 

Notice of Filing of Petition Regarding 
Pesticide 

Fhirsuant to the provisions of the Fed¬ 
eral Food. Drug, and Cosmetic Act (sec. 
408(d)(1). 68 Stat. 512: 21 U.S.C. 346a 
(d)(1)), notice is given that a petition 
<PP 9F0840) has been filed by FMC 
Corp., Niagara Chemical Division. 100 
Niagara Street. Middleport, N.Y. 14105. 
proposing the establishment of toler¬ 
ances (21 CFR 120.127) for residues of 
the insecticide piperonyl butoxide * (butyl 
carbityl) (6-propyl piperonyl) ether) in 
milk fat at 0.25 part per million (reflect¬ 
ing negligible residues In milk) and In 
meat. fat. and meat byproducts of cattle. 


goats, hogs, horses, and sheep at 0.03 
part per million. 

The analytical method proposed in the 
petition for determining residues for the 
insecticide is a gas-liquid chromato¬ 
graphic procedure with an electron- 
capture detector. 

Dated June 23, 1969. 


J. K Kirk, 

Associate Commissioner 

for Compliance . 

(PR. Doc 69 7619: Filed. June 27. 1969: 
8 45 a.m.) 


MONSANTO CO. 

Notice of Filing of Petition Regarding 
Pesticide Chemical 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
408(d)(1), 68 Stat. 512: 21 U.S.C. 346a 
(d>(D), notice is given that a petition 
(PP 9F0832) has been filed by Monsanto 
Co.. 800 North Lindbergh Boulevard. St. 
Louis, Mo. 63166, proposing the establish¬ 
ment of tolerances (21 CFR Part 120) for 
negligible residues of the herbicide 
S-2. 3-dichloroallyl diisopropylthiocar- 
bamato in or on the raw agricultural 
commodities alfalfa, alfalfa hay. barley 
grain, forage, and straw, clover, clover 
hay. corn grain, fodder, and forage, flax¬ 
seed. lentils, peas, pea forage and hay. 
potatoes, safflower seed, soybeans, soy¬ 
bean forage and hay. sugar beets, and 
sugar beet tops at 0.05 part per million. 

The analytical method proposed In the 
petition for determining residues of the 
herbicide is a gas-liquid chromatographic 
procedure using a microcoulometric 
detector. 

Dated: June 23. 1969 

J.K.Kirk, 

Associate Commissioner 
for Compliance . 

|FR Doc. 69 7620; Filed. June 27. 1069; 

8:45 a m | 


ATOMIC ENERGY COMMISSION 

(Docket No. 50-721 

UNIVERSITY OF UTAH 

Notice of Proposed Issuance of 

Amendment to Facility License 

The Atomic Energy Commission la con¬ 
sidering the issuance of Amendment No. 
7 to Facility License No. R-25. The license 
authorizes The University of Utah to 
operate at power levels up to 100 milli¬ 
watts (thermal) the Model AGN-201, 
Serial No. 107. nuclear reactor located 
on its campus in Salt Lake City. Utah. 
The proposed amendment, as set forth 
below, would authorize the University to 
operate the reactor at increased levels 
of up to a maximum of 5 watts (thermal) 
and would redesignate the reactor as a 
Model AGN-201M 

Within fifteen (15) days from the date 
of publication of this notice in the Fed¬ 
eral Register, the applicant may file a 
request for a hearing, and any person 


whose interest may be affected by the 
Issuance of this license amendment may 
file a petition for leave to intervene. Re¬ 
quests for a hearing and petitions to in¬ 
tervene shall be filed in accordance with 
the Commission's rules of practice. 10 
CFR Part 2. If a request for a hearing 
or a petition for leave to intervene is filed 
within the time prescribed in this notice, 
the Commission will issue a notice of 
hearing or an appropriate order. 

For further details with respect to this 
license amendment, see (1> the Univer¬ 
sity's application for license amendment 
dated February 28, 1969, <2» a related 
Safety Evaluation prepared by the Divi¬ 
sion of Reactor Licensing, and (3 
Change No. 1 to the Technical Specific., 
tions, all of which are available for pub¬ 
lic inspection at the Commission's Pub¬ 
lic Document Room at 1717 H Street 
NW., Washington, D.C. Copies of the 
Safety Evaluation may be obtained at 
the Commission's Public Document 
Room, or upon request addressed to the 
Atomic Energy Commission. Washington. 
DC. 20545. Attention: Director, Division 
of Reactor Licensing. 

Dated at Bethcsda, Md . this 23d day 
of June 1969. 

For the Atomic Energy Commission 


Donald J. 8kovholt. 
Assistant Director for Reactor 
Operations . Division of Reac¬ 
tor Licensing . 


|License R-25. Anidt. 7| 


The Atomic Energy Commission (**Uie 
Commission**) has found that: 

A. The application for amendment dotrd 
February 28. 1969. compiles with the require 
meats of the Atomic Energy Act of 1954 a* 
amended, and the Commission’* regulation* 
•et forth In Title 10. Chapter L CFR; 

B. There U reasonable assurance that 1 1 > 
the reactor can be operated in accordance 
with the license, as amended, without endan¬ 
gering the health and oafety of the public, 
and (2) such activities will be conducted in 
compliance with the rules and regulation» 
of the Commission; and 

C. The Issuance of this amendment ail! 
not be Inimical to the common defense und 
security or to the health and aalety of the 
public. 

Facility License No R- 25. as amende*! » 
hereby further amended as follows: 

1. Revise paragraph 1 and aubparngrnph 
3 A in their entirety to read: 

”1. This license applies to the Model AON 
201M. Serial No. 107, nuclear reactor (herein 
‘the reactor’) which Is owned by The Uni¬ 
versity of Utah and located in the Merr.ll 
Engineering Building situated on Its campus 
In Salt Lake City. Utah, and described In the 
University’s application for license dn:«- 
June I. 1957. and subsequent amendment* 
thereto dated July 7.1961. September 15.1961- 
September 25. 1967. and February 28. I** 9 
(herein ‘the application’).** 

"3 A Manmum Pouter Level. The Univer¬ 
sity of UUh may operate the reactor 
steady-state power levels up to a maximum 
of 5 watts (thermal).** 

2 Add the following paragraph to subpara¬ 
graph 3B: . 

“The Technical Specifications contained 
In Appendix A are changed as set forth in 
Attachment A appended hereto as Chanp* 


No. 1." 

This amendment l» effective os of the asie 


of issuance. 
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Attachment A: Change No. I to Technical 

specifications.* 

Date of Issuance: June 23. 1969. 

For the Atomic Energy Commission. 

Donald J. Skovholt, 
A$*Utant Director for Reactor 
Operations. Division of Reactor 
Licensing. 

{Fit Doc 69-7645, Filed. June 27. 1969; 
8:47 am | 


{Docket No. 50-208] 

TRUSTEES OF COLUMBIA UNIVER¬ 
SITY IN CITY OF NEW YORK 


Notice of Hearing 


Pursuant to the Atomic Energy Act 
of 1954, as amended (the Act), and the 
regulations in Part 50. "Licensing of 
Production and Utilisation Facilities,** 
and Part 2. rules of practice. 10 CFR, 
notice is hereby given that a hearing 
util be held on August 19.1969. at 10 a jn„ 
local time, in Hoorn 261. U.S. Customs 
Court. 1 Federal Plaza, New York, N Y., 
to consider the issuance of an operating 
license pursuant to section 104c. of the 
Act to the Trustees of Columbia Uni¬ 
versity in the City of New York (appli¬ 
cant) which would authorize the opera¬ 
tion of a “TRIGA Mark II** type nuclear 
reactor at power levels up to 250 kilo¬ 
watts on the Columbia University campus 
in upper Manhattan in New York City. 

The hearing will be conducted by an 
Atomic Safety and Licensing Board des¬ 
ignated by the Commission, consisting 
of Dr. Eugene Greuling. Durham. N.C.; 
Mr Hood Worthington, Wilmington. 
Del.; and Mr. Valentine B. De&le. Chair¬ 
man, Washington. D.C. Dr. A Dixon 
Callihan. Oak Ridge, Tenn., has been 
designated as a technically qualified 
alternate, and Mr. J. D. Bond, Washing¬ 
ton. D.C., has been designated as an 
alternate qualified in the conduct of 
administrative proceedings. 

Construction of the reactor was au¬ 
thorized by Construction Permit No. 
CPRR^78 Issued by the Commission on 
December 30, 1963. following public 
notice. 


A notice of proposed issuance of an 
operating license for the facility was 
Iwued by the Commission on March 18. 
1W8. and published In the Fedxrai. 
Racists* on March 26. 1968. 33 FJR, 5021. 
The notice provided that within 30 days 
u*om the date of publication, any person 
vhose interest may be affected by the 
Nuance of the facility license could file 
* petition for leave to intervene In ac¬ 
cordance with the requirements of the 
commission's rules. Thereafter. Mrs. 
” ar ? Hft ys Welk <Mrs. Welk), Morning- 
2“ ™^ewal Council (Momingslde), and 
H^ocrats. Inc. (Riverside), 
^rht to Intervene in the proceeding. 


Other expressions of interest were re¬ 
ceived. The Commission*s regulatory 
staff filed an answer to the three requests 
to intervene, taking the position that It 
would not object to the granting of 
intervention as a matter of discretion. 
The applicant filed no response. 

In view of the foregoing. Including the 
extensive public interest expressed, the 
Commission has determined that a public 
hearing should be held and that Mrs. 
Welk, Morning side, and Riverside may 
be permitted to intervene as parties in 
this proceeding on matters limited to 
the issues set forth in this notice of 
hearing. 

A prehearing conference will be held 
at the same location in Room 261, July 31. 
1969. at 1:30 p.m., local time, to consider 
pertinent matters in accordance with 
the Commission's rules of practice. 10 
CFR Part 2. including section n of 
Appendix A. 

The issues to be considered at the 
hearing will be the following: 

1. Whether there is reasonable assur¬ 
ance «i> that operation of the reactor at 
not in excess of 250 kilowatts (thermal) 
under the conditions and limitations 
proposed can be conducted without en¬ 
dangering the health and safety of the 
public, and <il) that such operation will 
be conducted in compliance with the 
rules and regulations of the Commission: 

2. Whether the applicant Is technically 
and financially qualified to engage in the 
activities as authorized by the operating 
license in accordance with the rules and 
regulations of the Commission: and 

3. Whether issuance of the license to 
operate the facility under the terms and 
conditions proposed will be inimical to 
the common defense and security or to 
the health and safety of the public. 

Answers to this notice, pursuant to the 
provisions of 5 2.705 of the Commission's 
rules of practice, must be received from 
the applicant and from the intervenors 
on or before July 25. 1969. 

Papers required to be filed in this pro¬ 
ceeding may be filed by mail or telegram 
addressed to the Secretary, U.S. Atomic 
Energy Commission. Washington, D.C. 
20545. Attention: Chief, Public Proceed¬ 
ings Branch, or may be filed by delivery 
to the Commission's Public Document 
Room. 1717 H Street NW„ Washington. 
D.C. 

Pending further order of the Board, 
parties are required to file, pursuant to 
tiie provisions of f 2.708 of the Commis¬ 
sion's rules of practice, and original and 
20 conformed copies of each such paper 
with the Commission. 

Dated at Washington. D.C., this 25th 
day of June 1969. 

For the Atomic Energy Commission. 


CIVIL AERONAUTICS BOARD 

| Dockets Nos. 20465. 20467] 

ALASKA AIRLINES, INC. 

Notice of Oral Argument 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958. as amended, that oral argument 
in the above-entitled proceeding is as¬ 
signed to be held on July 9. 1969, at 10 
a.m . e.d.s.t., in Room 1027. Universal 
Building, 1825 Connecticut Avenue NW., 
Washington. D.C.. before the Board. 

Dated at Washington. D.C., June 24, 
1969. 

i seal] Thomas L. Wrenn. 

Chief Examiner . 

| PR. Doc. 60-7662; Filed, June 27. 1969; 

8 48 am.) 


{Docket No. 20850: Order 69-6 1341 

CITY OF FRESNO ET AL. 

Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C.. 
on the 25th day of June 1969. 

Application of City of Fresno, County 
of Fresno, and the Fresno County and 
City Chamber of Commerce for amend¬ 
ment of the certificate of United Air 
Lines. Inc., so as to designate Fresno as 
an intermediate point on segment 5 of 
route 1 in said certificate. 

On March 25. 1969, the City of Fresno, 
County of Fresno, and the Fresno 
County and City Chamber of Commerce 
(Fresno Parties), filed an application in 
Docket 20850 requesting an amendment 
of tiie certificate of public convenience 
and necessity of United Air Lines. Inc. 
(United), so as to designate Fresno as 
an Intermediate point on segment 5 of 
route 1. Tiie Fresno Parties concur¬ 
rently filed a petition for Issuance of an 
order to show cause why the application 
should not be granted. In their petition 
the Fresno Parties indicated that the 
purpose of the proposed amendment Is 
to give United authority to provide 
direct single-plane service between 
Fresno and its communities of interest 
in the east, such as Denver, Kansas City 
Chicago, and New York. 1 The City of 
Fresno is presently certificated on seg¬ 
ment 7 of United's route l. and segments 
2 and 3 of Air West's route 76, all of 
which arc basically north-south rout¬ 
ings. To provide single-plane service to 
the extst. United must operate via seg¬ 
ment junction points, such as Sacra¬ 
mento or San Francisco. 

United Air Lines filed an answer en¬ 
dorsing and supporting the Fresno Par¬ 
ties* application and petition. 


Tbu item wo* not filed with the Offlc 
t ™**"* 1 *•**•** but It available fc 
^bllc Document Room c 
Atomic Energy Commlwlon. 


W. B. McCool. 

Secretary to the Commission. 

I Fit Doc. 69-7724: Filed, June 27. 1969; 
8:50 am) 


1 Presently rrwno’i only direct service to 
the aamX consist* of one dally flight (Flight 
918) to Chicago and New York via 
Sacramento. 
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Upon consideration of the pleadings 
and other relevant matters, we hove de¬ 
cided to grant the motion of the Fresno 
Parties for an order to show cause pro¬ 
posing to amend the certificate of United 
so as to designate Fresno as an inter¬ 
mediate point on segment 5 of its route 1. 
Wc tentatively find and conclude that 
the public convenience and necessity re¬ 
quire the above described amendment of 
United’s certificate. 

In support of our proposed ultimate 
finding, we tentatively conclude as fol¬ 
lows: That designation of Fresno as an 
intermediate point on United’s segment 
5 (east-west segment) would be mutual¬ 
ly beneficial to Fresno and United: that 
the proposed certificate amendment will 
permit Fresno to - receive new and im¬ 
proved service including direct single¬ 
plane service to the east coast «Denver. 
Kansas City, Chicago, and New York), 
while affording United Increased opera¬ 
tional flexibility: and that certification 
of Fresno on the east-west segment 
(segment 5) will not have a significant 
adverse financial impact on any other 
carrier. 

Interested persons will be given 20 
days following service of this order to 
show cause why the tentative findings 
and conclusions set forth herein should 
not be made final. Wc expect such per¬ 
sons to direct their objections, if any. 
to specific markets and to support such 
objections with detailed answers, spe¬ 
cifically setting forth the tentative find¬ 
ings and conclusions to which objection 
is taken. Such objections should be ac¬ 
companied by arguments of fact or law 
and should be supported by legal prec¬ 
edent or detailed economic analysis. If 
an evidentiary hearing is requested, the 
objector should state in detail why such 
a hearing is considered necessary and 
what relevant and material facts he 
would expect to establish through such 
a hearing. General, vague, or unsup¬ 
ported objections will not be entertained. 

United should file an appropriate cer¬ 
tificate application with the Board within 
the time period set forth below if it de¬ 
sires an amendment to Its certificate in 
accordance with the tentative findings 
and conclusions set forth herein. Any 
such application should include an esti¬ 
mate of the first year’s gross transport 
revenue increase within the ranges spec- 
ifuxJ In f 389.25<aH2Mi>. 

Accordingly, it is ordered . That: 

1. All interested persons are directed 
to show* * cause on or before July 15. 1969, 
why the Board should not issue an order 
making final the tentative findings and 
conclusions stated herein and amending 
United’s certificate of public convenience 
and necessity for route 1 so as to desig¬ 
nate Fresno as an intermediate point on 
segment 5; 

2. Any interested person having ob¬ 
jection to the issuance of on order mak¬ 
ing final any of the proposed findings, 
conclusions, or certificate amendments 
set forth herein shall, within 20 days 
after service of a copy of this order, file 
with the Board and serve upon all per¬ 


sons made parties to tills proceeding a 
statement of objections together with a 
summary of testimony, statistical data, 
and other evidence expected to be relied 
upon to support the stated objections: f 

3. If timely and properly supported 
objections arc filed, full consideration 
will be accorded the matters and issues 
raised by the objections before further 
action is taken by the Board; 

4. In the event no objections are filed, 
all further procedural steps will be 
deemed to have been waived and the 
Board may proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth herein: and 

5. A copy of this order shall be rerved 
upon the following persons who are 
hereby made parties to this proceeding: 
Air West. Inc.. United Air Lines, Inc., 
Western Air Lines, Inc., City of Fresno, 
Calif.. Fresno County and City Chamber 
of Commerce, and County of Fresno. 
Calif. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board: 

(seal I Mabel McCart. 

Acting Secretary . 

|FR Doc 69 7663: Piled. June 27. 1960; 

8 49 am. | 


| Docket No. 21086; Order 60-6-110) 

EXECUTIVE AIRLINES, INC. 

Order To Show Cause Regarding 
Establishment of Service Mail Rate 

Issued under delegated authority on 
June 23.1969. 

Executive Airlines, Inc., iExecutive), 
U an air taxi operator providing services 
pursuant to Part 298 of the Board’s ec¬ 
onomic regulations. By Order 69-6-59. 
dated June 12. 1969. the Board approved 
Agreement CAB 20969 between North¬ 
east Airlines. Inc. (Northeast), and Ex¬ 
ecutive. This agreement contemplates 
that Executive will discharge Northeast’s 
certificate obligation to serve Bar Har¬ 
bor, Maine, through the operation of 
small aircraft between Bar Harbor, 
Maine, and Boston. Mass.. Executive 
expects to begin service with Beech- 
craft 99 and Twin Otter aircraft. 

No service mail rate Is currently in 
effect for this service by Executive. By 
petition filed June 13, 1969. Executive 
requested the establishment of service 
mail rates for the transportation of pri¬ 
ority and nonpriority mail by air between 
Bar Harbor, Maine, and Boston, Mass. 
Executive requests that the multielement 
rates incorporated in Orders E-25610 and 
E-17255 as they may be amended be es¬ 
tablished on this route. On June 19.1969, 


•All motions and/or petitions for recon¬ 
sideration shall be filed within the period 
allowed tor filing of objections, and no 
further such motions, requests, or petitions 
for reconsideration of this order will be 
entertained. 


the Postmaster General filed an answer 
In support of Executive’s petition. 1 
• • • • • 

The rate for the air transportation of 
priority mail applicable to service by 
Northeast was established by the Board 
in the Domestic Sendee Mail Rate In¬ 
vestigation, Order E-25610. August 28, 
1967. This rate is the same as that re¬ 
quested in Executive’s petition. There¬ 
fore, wc propose to establish a service 
rate for the air transportation of mail 
by Executive at the same level as that 
established in Order E-25610, and the 
terms and provisions of that order also 
shall be applicable to Executive in the 
same manner as they were applicable to 
Northeast In providing mail services be¬ 
tween Bar Harbor, Maine, and Boston. 
Mass 

However, in the case of rates for the 
air transportation of nonprlority mail, 
an open-rate situation has existed since 
April 6, 1967. when the Post Office peti¬ 
tioned for the establishment of new non- 
priority mall rates in Docket 18381. The 
rates currently being paid air carriers 
(including Northeast) for the transpor¬ 
tation of nonpriority mall arc those es¬ 
tablished by Order E-17255. July 31,1961. 
in the Nonpriority Mail Rate Case, and 
these rates are subject to such retroactive 
adjustment to April 6, 1967, as the final 
decision in Docket 18381 may provide. 
Since it is equitable that Executive re¬ 
ceive the same compensation as North¬ 
east would for the same services, we 
propose to establish a temporary service 
rate for nonpriority mall for Executive 
at the level established in Order E- 17253. 
as amended. We will also make Executive 
a party to the proceedings in Docket 
18381 and the temporary nonprior: ly 
mail rate established herein shall be sub¬ 
ject to such retroactive adjustment os 
may be ordered In that proceeding 
Under the circumstances, the Board 
finds it in the public interest to fix and 
determine the fair and reasonable rates 
of compensation to be paid to Executive 
Airlines, Inc., by the Postmaster General 
for the air transportation of mall and 
the facilities used and useful therefor, 
and the services connected therewith be¬ 
tween Bar Harbor. Maine, and Boston. 
Mass. Upon consideration of the petition, 
the answer of the Postmaster General, 
and other matters officially noticed the 
Board proposes to issue an order to in- 


»The present rates are as follows: 

Priority mail by air: 24 cent* per 
mile piua 9.36 cent* per pound at Bar Harbor 
and 2,34 cents per pound at Boston 

Nonprlority mail by air: 15.115 cent* p*» 
ton-mile plus 4 98 cents per pound at 
Harbor and 1.660 cent* per pound at Box toe. 

* Ax this order to show cause doe* not coo* 
xtltute a final action and merely afford* to* 
terested persona an opportunity to be nenro 
on the matters herein proposed. H l» 
regarded as subject to the review provide** 
ol Part 385 (14 CFR Part 385). The provision* 
of that part dealing with petitions for Boon* 
review will be applicable* to any final acuoo 

which may be taken by the staff In m 
matter under authority delegated 
385 14(g). 
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elude the following findings and conclu¬ 
sions: 

1. The fair and reasonable final serv¬ 
ice mall rate to be paid on and after 
June 13. 1969, to Executive Airlines. Inc., 
pursuant to section 406 of the Act. for 
the transportation of priority mail by 
aircraft, the facilities used and useful 
therefor, and the services connected 
therewith between Bar Harbor, Maine, 
and Boston, Mass., shall be the rate es¬ 
tablished by the Board in Order £-25610, 
August 28, 1967, and shall be subject to 
the other provisions of that order; 

2 The fair and reasonable temporary 
service mail rate to be paid on and after 
June 13. 1969, to Executive Airlines, Inc., 
pursuant to section 406 of the Act for 
the transportation of nonpriority mail 
by aircraft, the facilities used and useful 
therefor, and the services connected 
therewith between Bar Harbor. Maine, 
and Boston, Mass., shall be the rates 
established by the Board In Order E- 
17255. July 31, 1961. as amended, subject 
to such retroactive adjustment as may 
be made In Docket 18381; and 

3. The service mail rates here fixed 
and determined are to be paid in their 
entirety by the Postmaster General. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958 and particularly 
sections 204(a) and 406 thereof, and reg¬ 
ulations promulgated In 14 CFR Part 302 
and 14 CFR 385.14(f), 

It is ordered , That: 

1. All interested persons and particu¬ 
larly Executive Airlines. Inc., the Post¬ 
master General, and Northeast Airlines, 
Inc., are directed to show cause why the 
Board should not adopt the foregoing 
proposed findings and conclusions and 
fix, determine, and publish the rates 
specified above, as the fair and reason¬ 
able rates of compensation to be paid to 
Executive Airlines, Inc., for the trans¬ 
portation of priority and nonpriority 
mail by aircraft, the facilities used and 
useful therefor, and the services con¬ 
nected therewith as specified above; 

2. Further procedures herein shall be 
m accordance with 14 CFR Part 302, and 
ii there is any objection to the rates or 
to the other findings and conclusions 
proposed herein, notice thereof shall be 
filed within 10 days, and If notice is filed, 
written answer and supporting docu¬ 
ments shall be filed within 30 days after 
tne date of service of this order; 

3. If notice of objection is not filed 
Within 10 days after service of this order. 
Jr if notice is filed and an answer is not 
filed within 30 days after service of this 
firmer, all persons shall be deemed to liave 
^aived the right to a hearing and all 
fiwr procedural steps short of a final 
oeciMon by the Board, and the Board 
may enter an order incorporating the 
undings and conclusions proposed herein 

determine the final and tem- 
herein; 

presenting issues 
involved in detcr- 
rcasonable rates 
those specifically 
except insofar as 


wrary rates specif 
♦ If answer Is 1 
w hearing, the isa 
mining the fair i 
“WU be limited 
r&i’ied the ansv 
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other issues are raised in accordance with 
Rule 307 of the rules of practice (14 CFR 
302.307); 

5. Executive Airlines, Inc., is hereby 
made a party in Docket 18381; and 

6. This order shall be served upon Ex¬ 
ecutive Airlines, Inc., the Postmaster 
General, and Northeast Airlines. Inc. 

Tills order will be published in the 
Federal Register. 

TsxalI Mabel McCart. 

Acting Secretary. 

(F.R. Doc. 69-7664; Filed, June 27, 1069; 
0:49 am ] 


(Docket So. 21100| 

PACIFIC WESTERN AIRLINES, LTD. 

Notice of Prehearing Conference 

Application of Pacific Western Air¬ 
lines. Ltd., for amendment of its foreign 
air carrier permit pursuant to section 
402 of the Federal Aviation Act of 1958, 
to perform an exclusive charter contract 
with Lockheed Aircraft Corp. between 
Belfast, Ireland, and Palmdale. Calif. 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled mat¬ 
ter is assigned to be held on July 8. 
I960, at 10 a.m., e.d.s. time. In Room 805 
Universal Building. 1825 Connecticut 
Avenue NW.. Washington. D.C., before 
Examiner Robert M. Johnson. 

Dated at Washington, D,C M June 25, 
1969. 

I seal) Thomas L. Wren*. 

Chief Examiner. 

| PR. Doc 69-7665; Filed, June 27. 1960; 

8:49 am.) 


CIVIL SERVICE COMMISSION 

DEPARTMENT OF JUSTICE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of $ 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the Civil 
Service Commission authorizes the De¬ 
partment of Justice to fill by noncareer 
executive assignment in the excepted 
service the position of Assistant Director 
for Field Services, Community Relations 
Service. 

United State Civil Serv¬ 
ice Commission, 

(seal] James C. Spry, 

Executive Assistant to 
the Commissioners . 

|P-R. Doc. 09-7076; Filed. June 27. 1969; 
8:49 a.m.| 


DEPARTMENT OF JUSTICE 

Notice of Gront of Authority To Make 
Noncareer Executive Assignment 

Under authority of $ 9.20 of Civil 
Service Rule IX <5 CFR 9.20), the Civil 
Service Commission authorizes the De¬ 
partment of Justice to fill by noncareer 
executive assignment in the excepted 


service the position of Deputy Director, 
Bureau of Prisons. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant 
to the Commissioners . 

|FJt. Doc. 09-7677; Filed. June 27, 1969; 
6:50 ajxi,] 


DEPARTMENT OF DEFENSE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of i 9.20 of Civil 
Service Rule IX (5 CFR 9.20), the Civil 
8ervice Commission authorizes the De¬ 
partment of Defense to fill by noncareer 
executive assignment in the excepted 
service the position of Deputy Assistant 
Secretary of Defense (Manpower Re¬ 
search and Utilization. OASD (Man¬ 
power and Reserve Affairs) >. 

United States Civil Serv¬ 
ice Commission, 

[ seal 1 James C. Spry. 

Executive Assistant 
to the Commissioners. 

(PR Doc. 69-7078; Filed. June 27, 1969; 
8:60 a.m.| 


DEPARTMENT OF JUSTICE 

Notice of Title Change in Noncareer 
Executive Assignment 

By notice of November 17, 1967. F.R. 
Doc. 67-13608, the Civil Sendee Commis¬ 
sion authorized the departments and 
agencies to fill by noncareer executive 
assignment, certain positions removed 
from Schedule C of Civil Service Rule VI 
by 5 CFR 213.3301a on November 17. 
1967. This is notice that the titles of the 
following positions so authorized to be 
filled by noncareer executive assignment 
liave been changed from Deputy Director, 
Associate Director for Conciliation. As¬ 
sistant Director for Community Action, 
and Chief. Program Evaluation and De¬ 
velopment Division. Community Rela¬ 
tions Service, to Associate Director for 
Planning and Policy. Associate Director 
for Program Direction. Assistant Director 
for Support Services, and Program Eval¬ 
uation and Development Officer. 

United States Civil Serv¬ 
ice Commission, 

(sealI James C. Spry, 

Executive Assistant 
to the Commissioners. 

|FR. Doc. 69-7079; Filed, June 27, 1969; 
8:60 a m | 


DEPARTMENT OF JUSTICE 

Notice of Revocation of Authority To 
Make Noncareer Executive Assign¬ 
ment 

Under authority of 4 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the Civil 
Service Commission revokes the author¬ 
ity of the Department of Justice to fill 
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by nonc&rcer executive assignment the 
positions of Associate Deputy Attorney 
General for Legal Administration, Office 
of the Deputy Attorney General, and 
Assistant Director for Media Relations. 
Community Relations Service. These 
positions are removed from the excepted 
service. 

United States Civil Serv¬ 
ice Commission. 

[seal! James C. Spry, 

Executive Assistant 
to the Commissioners. 

(PB, Doc. 00-7680: Piled. Juno 27. 1969; 
8:60 am.] 


DEPARTMENT OF DEFENSE 

Notice of Revocation of Authority To 
Make Noncareer Executive Assign¬ 
ment 

Under authority of 19.20 of Civil 
Service Rule IX (5 CFR 9.20), the Civil 
Service Commission revokes the au¬ 
thority of the Department of Defense to 
fill by noncareer executive assignment 
the position of Deputy Assistant Secre¬ 
tary (Special Manpower Programs), 
OASD (Manpower and Reserve Affairs). 
This position is removed from the ex¬ 
cepted service. 

United States Civil Serv¬ 
ice Commission. 

[seal] James C. Spry, 

Executive Assistant 
to the Commissioners. 

[Pit. Doc. 09-7681; Piled. June 27. I960; 
8 50 a m J 


FEDERAL MARITIME COMMISSION 

CITY OF LOS ANGELES AND 
OVERSEAS SHIPPING CO. 

Notice of Agreement Filed for 
Approval 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended <39 Stat 733. 75 8tat 763. 46 
U.8.C. 814). 

Interested parties may Inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1405 I Street NW„ 
Room 1202. or may inspect agreements 
at the offices of the District Managers. 
New York. N.Y., Now Orleans. La., and 
San Francisco. Calif. Comments with 
reference to an agreement Including a 
request for hearing, if desired, may be 
submitted to the Secretary, Federal 
Maritime Commission. Washington. DC. 
20573, within 20 days after publication 
of this notice in the Federal Register. 
A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter), 
and the comments should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

FEDERAL 


Mr. Edward C. Farrell. Assistant City At¬ 
torney, City of Los Angeles. Post Office Box 
161. San Pedro. Calif. 90733. 

Agreement No. T-2310 between City of 
Lo* Angeles (City) and Overseas Ship¬ 
ping Co. (Company) provides for the 
construction and lease of a hoist to be 
used for lifting containers to and from 
truck beds. City will construct the hoist 
and rent it to Company for a period 
not to exceed 20 years. As compensation. 
Company will make an initial payment 
of $2,100. thereafter monthly payments 
of $175. Company will have the right to 
manage, operate, and use the hoist and 
may license others to use it with or with¬ 
out compensation. Revenue collected for 
use of the hoist by third parties will be 
retained by Company. 

Dated: June 25,1969. 

By order of the Federal Maritime 
Commission. 

Thomas Ljsi, 
Secretary. 

IPJL Doc. 69-7666; Filed. June 27. 1069; 

8:49 am.) 


LEEWARD & WINDWARD & GUIANAS 
CONFERENCE 

Notice of Agreement Filed for 
Approval 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended <39 Stat. 733. 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may Inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1202; or may inspect agreements 
at the offices of the District Managers. 
New York. N.Y., New Orleans. La., and 
San Francisco. Calif. Comments with 
reference to an agreement including a 
request for hearing. If desired, may be 
submitted to the Secretary. Federal 
Maritime Commission, Washington, D.C. 
20573. within 20 days after publication 
of this notice in the Federal Register. 
A copy of any such statement should also 
be forwarded to the party filing the 
agreement (as indicated hereinafter) and 
the comments should indicate that this 
has been done. 

Notice of agreement filed for approval 
by: 

Mr. H. T. Schoonebeek, Vice ChAirman, 

Leeward A Windward Island* A Oulnna* 

Conference. Broadway. New York. N.Y. 

10004. 

Agreement No. 7540-19. between the 
member lines of the Leeward If Windward 
Lslands & Guianas Conference, amends 
the basic agreement by modifying <1> 
Article 6(0 by changing the makeup of 
a quorum for any meeting from all of 
the members of the Conference less one, 
to a majority of the members of the 
Conference, and (2), Article 6(e) which 
requires the vote of two-thirds of the 
members for the taking of Conference 
action, except as otherwise provided in 
the agreement, to require the vote of a 
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majority of the members present and en¬ 
titled to vote. 

Dated: June 25.1969. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney. 
Assistant Secretary 

[FJL Doc. 69-7667; Filed, June 27. 1969; 
8 :49 a.m.1 


PORT OF NEW ORLEANS AND 
PUBLIC GRAIN ELEVATOR OF NEW 
ORLEANS, INC. 

Notice of Agreement Filed for 
Approval 

Notice Is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916. as 
amended <39 Stat. 733, 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW. 
Room 1202, or may inspect agreements 
at the offices of the District Managers. 
New York. N.Y., New Orleans, La, and 
Sati Francisco. Calif. Comments with ref¬ 
erence to an agreement including a re¬ 
quest for hearing, if desired, may be sub¬ 
mitted to Uie Secretary. Federal Mari¬ 
time Commission. .Washington. DC. 
20573. within 10 days after publication 
of this notice in the Federal Reclsti^. 
A copy of any such statement should also 
be forwarded to the party filing the 
agreement (as indicated hereinafter), 
and the comments should Indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr. Cjtua C. Ouldry. Port Counsel, Board of 
Commissioners of tbe Port of New Orleans 
Post Office Box 60046, New Orleans. La 
70160. 

Agreement No. T-590-2 between the 
Port of New Orleans (Port) and Pub- 
lie Grain Elevator of New Orleans. Inc- 
(Elevator), modifies the basic agreement 
which provides for the lease to Elevator 
of the Public Grain Elevator and New 
Orleans. The purpose of the modification 
is to provide for (Da 2-year extension or 
the lease; <2) the handling of fertilizers 
at the faculty; and <3) the construction 
or installation of certain capital improve¬ 
ments. 

Dated: June 25.1969. 

By order of the Federal Maritime 
Commission. 

Thomas List. 
Secretary. 

(F.R. Doc. 69-7668; Filed. Juno 27, 1969 ; 
6:49 a m | 


(Docket No. 69-241 

SEATRAIN LINES, INC. 

General Increases in Rales in U.S. 
AHanfic/Puerto Rico Trade 

Third supplemental order and special 
permission No. 5052. 


28, 1969 
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By original order in this proceeding 
served May 14, 1969. the Commission 
placed under investigation a 10 percent 
general rate increase of the subject car¬ 
rier. and suspended to and including 
September 15, 1969, Supplement No. 47 
to Tariff FMC-F No. 1 and Supplement 
No. 22 to Tariff FMC-F No. 3. The Com¬ 
mission's order prohibits changes in 
tariff matter held in effect by reason of 
*iLsj>ension, during the period of suspen¬ 
sion, unless otherwise ordered by the 
Commission. 

By Special Permission Application No. 
180, filed by Scatraln Lines, Inc., author¬ 
ity is sought under the provisions of 
section 2 of the Intercoastal Shipping 
Act. 1933, to depart from the terms of 
Rule 20<c> of Tariff Circular No. 3 and 
the terms of the original order in this 
proceeding to the extent necessary to 
permit the filing, upon statutory notice, 
of pages which will eliminate certain 
maximum rates thereby changing tariff 
matter continued in effect by reason of 
suspension in this proceeding. 

A full investigation of the matters 
involved in the application having been 
made, which application is hereby re¬ 
ferred to and made a part hereof: 

It is ordered . That: 

1. Authority is granted to Seatraln 
Lines, Inc., to depart from Rule 20<c> 
of Tariff Circular No. 3 and the terms 
of the order in Docket No. 69-24 to make 
the requested changes in rates and pro¬ 
visions held in effect by reason of sus¬ 
pension in said docket, said changes to 
become effective on statutory notice as 
requested by Special Permission Appli¬ 
cation No. 180. 

2. The authority granted hereby does 
not prejudice the right of this Commis¬ 
sion to suspend any publications sub¬ 
mitted pursuant thereto, either upon 
receipt of protest or upon this Commis¬ 
sion's own motion under section 3 of the 
Intercoastal Shipping Act. 1933. 

3. Publications issued and filed here¬ 
under shall bear the notation: ' Issued 
under authority of Third Supplemental 
Order in Docket No. 69-24 and Federal 
Maritime Commission Special Permis¬ 
sion No. 5052/* 

4 This special permission does not 
modify any outstanding formal orders 

the Commission, nor waive any of the 
requirements of its rules relative to the 
construction and filing of tariff publica¬ 
tions, except insofar as it permits the 
Maiutory filing of requested changes. 

By the Commission. 

Iseal] Francis C. Hurney, 

Assistant Seer eta rjf. 
iPJl Doc. 69 7669; Filed. June 27. 1969; 

8:49 mn.l 


FEDERAL POWER COMMISSION 

| Docket No. CP09-338I 

NORTHERN UTILITIES. INC. 

Notice of Application 

June 20. 1969. 

Take notice that on June 17, 1969, 
Northern Utilities, Inc. <Applicant). Post 
Office Box 1091. Casper. Wyo 82601. filed 
in Docket No. CP69-338 an application 
for a certificate of public convenience 
and necessity, pursuant to section 7(c) 
of the Natural Gas Act. authorizing the 
construction of approximately 9 miles of 
20-inch gas transmission pipeline and 
related facilities, from MP-95 near Mills, 
Wyo,, to a point near Compressor Sta¬ 
tion of Kansas-Nebraska Natural Gas 
Co., east of Casper. Wyo., to supplement 
the present 8.35 miles of 12-lnch gas 
transmission pipeline and 1.35 miles of 
16-inch loop, between said two points, 
all in Natrona County, Wyo., all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

Applicant states that the proposed 
construction will increase the capacity of 
the interstate pipeline facilities, from the 
various points in Fremont and Natrona 
Counties, where gas is delivered by 
Kansas-Nebraska Natural Gas Co., to 
the compressor station east of Casper. 
Wyo.. where gas is redelivered to Kansas- 
Nebraska. from approximately 60,000 
Mcf per day to approximately 85.000 
Mcf per day and will permit Applicant 
to transport and redeliver to Kansas- 
Nebraska at the inlet of the latter's Cas¬ 
per Compressor Station the annual vol¬ 
ume of 26 million Mcf which Kansas- 
Nebraska desires transported. 

Applicant estimates that the total cost 
of facilities to be constructed will be 
$453,295. Including interest and over¬ 
head. which amount will be financed 
from cash on hand and thnt generated 
from operations. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before July 18, 
1969. file with the Federal Power Com¬ 
mission. Washington. D.C. 20426. a peti¬ 
tion to Intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's rules of practice and procedure 
(18 CFR 1.8 or 1.10 > and the regulations 
under the Natural Gas Act <18 CFR 157.- 
10 >. All protests filed with the Commis¬ 
sion will be considered by It in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the pro- 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 


Commission's rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on Us own re¬ 
view of the matter finds that a grant of 
the certificate Is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
If the Commission on its own motion be¬ 
lieves that a formal hearing 1s required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Gordon M. Grant. 

Secretary. 

IFR Doc. 69-7613; Filed, June 27, 1069; 

8:46 am j 


INTERSTATE COMMERCE 
COMMISSION 

|S.O 1002; Cat Distribution Direction Older 
No. S5-A1 

KANSAS CITY SOUTHERN RAILWAY 
CO. ET AL. 

Car Distribution 

To : Kansas City Southern Railway Co., 
Louisiana & Arkansas Railway Co., and 
Missouri-Kansas-Texas Railroad Co. 

Upon further consideration of Car 
Distribution Direction No. 55. and good 
cause appearing therefor: 

It is ordered, That: 

Car Distribution Direction No. 55 be. 
and it is hereby vacated. 

It is further ordered . That tills order 
shall become effective at 11:59 pjn., 
June 23. 1969. and that it shall be served 
upon the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv¬ 
ice and per diem agreement under the 
terms of that agreement; and that it be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington. D C, June 23. 
1969. 

Interstate Commerce 
Commission, 

fSEALl R. D. PrAHLKR, 

Agent. 

(FH. Doc. 69 7647; Filed. June 27. 1969; 
8:47 a m.| 


ISO. 1002; Cur Distribution Direction No. 
48-A| 

SOUTHERN PACIFIC CO. AND MIS¬ 
SOURI-KANSAS-TEXAS RAILROAD 
CO. 

Car Distribution 

Upon further consideration of Car 
Distribution Direction No. 48, and good 
cause appearing therefor: 
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It is ordered . That: 

Car Distribution Direction No. 48 be. 
and it is hereby vacated. 

It is further ordered . That this order 
shall become effective at 11:59 p.m., 
June 23. 1969. and that it shall be served 
upon the Association of American Hail- 
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv¬ 
ice and per diem agreement under the 
terms of that agreement: and that it 
be filed with the Director. Office of the 
Federal Register. 

Issued at Washington. D.C.. June 23. 
1969. 

Interstate Commerce 
Commission. 

[seal] R. D. Pfahler. 

Agent. 

IF.R. Doc. 69-7548; PUed. June 27. I960; 

«: 47 am] 


| Notice 8571 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

June 25. 1969. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a> of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 340) published in the Federal 
Register, issue of April 27, 1965, effective 
July 1. 1965. These rules provide that 
protests to the granting of an applica¬ 
tion must be filed with the field official 
named in the Federal Register publica¬ 
tion. within 15 calendar days after the 
date of notice of the filing of the appli¬ 
cation is published in the Federal Reg¬ 
ister. One copy of such protest must be 
served on the applicant, or its authorized 
representative, If any, and the protests 
must certify that such service has been 
made. The protests must be specific as to 
the service which such protestant can 
and will offer, and must consist of a 
signed original and six copies. 

A copy of the application is on file, and 
can be examined at the Office of the 
Secretary. Interstate Commerce Com¬ 
mission. Washington, D.C., and also in 
the field office to which protests are to be 
transmitted. 

Motor Carriers or Property 

No. MC 110420 (Sub-No. 592 TA). filed 
June 18. 1969. Applicant: QUALITY 
CARRIERS. INC.. 100 South Calumet 
Street. Burlington. Wis. 53105. Appli¬ 
cant's representative: Allan B. Torhorst 
(same address as above). Authority 
sought to operate as a common carrier , 
by motor vehicle, over Irregular routes, 
transporting: Liquid natural latex . in 
bulk, from Lorain. Ohio, to points in 
Ohio. Illinois. Michigan. Indiana. Wis¬ 
consin. Minnesota, Missouri, Oklahoma, 
Virginia, Georgia. North Carolina, Ten¬ 
nessee, New Jersey. Massachusetts, 
Rhode Island. New York, California, 
for 180 days. Supporting shipper: Stein, 
Hall it Co.. Inc., 605 Third Avenue, New 
York, N.Y. 10016. (R. Slavln. General 
Manager, Transportation L Distribu¬ 
tion). Send protests to: District Super¬ 


visor Lyle D. Heifer. Interstate Com¬ 
merce Commission. Bureau of Opera¬ 
tions. 135 West Wells Street. Room 807. 
Milwaukee. Wis. 53203. 

No. MC 114632 (Sub 22 TA). filed 
June 17. 1969. Applicant: APPLE LINES. 
INC., 225 South Van Epps Avenue, Madi¬ 
son, S. Dak. 57042. Applicant’s represent¬ 
ative: Robert Appelwick (same address 
as above). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Meats, meat products, packinghouse 
products, as set forth in sections A and 
C. Descriptions in Motor Carrier Cer- 
tiftcates, 61 M.C.C. 209 and 766. from 
plantslte and/or warehouse facilities of 
Rod Barnes Packing Co.. Huron. S. Dak., 
to Sioux City. Iowa, Dakota City, Nebr., 
and Fremont. Nebr., for 150 days. Sup¬ 
porting shipper: Geo. A. Hormel it Co.. 
Post Office Box 800. Austin, Minn. 55912; 
K. O. Pc trick. Manager. Transporta¬ 
tion Services. Send protests to: J. L. 
Hammond. District Supervisor. Inter¬ 
state Commerce Commission, Bureau of 
Operations, Room 369, Federal Building 
Pierre, S. Dak. 57501. 

No. MC 116414 <Sub-No. 5 TA). filed 
June 19, 1969. Applicant: WILLIAM G. 
McCROSSEN. doing business as 
McCROSSEN CARTAOE COMPANY. 
6550 West Forest Home Avenue. Milwau¬ 
kee. Wis. 53220. Applicant's representa¬ 
tive: Thomas J. Regan. 710 North 
Planklnton Avenue, Milwaukee, Wis. 
53203. Authority sought to operate as a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Glue 
stock, from Waukegan. Ill., to Oak 
Creek. Wis., for 150 days. Supporting 
shipper: The Oiiess-Pflegcr Tanning Co., 
Waukegan. Ill. (William M. Parkecr, 
Traffic Manager). Send protests to: Dis¬ 
trict Supervisor Lyle D. Heifer. Inter¬ 
state Commerce Commission. Bureau of 
Operations, 135 West Wells Street, Room 
807, Milwaukee. Wis. 53203. 

No. MC 116544 (Sub-No. 107 TA), filed 
June 17, 1969. Applicant: WILSON 

BROTHERS TRUCK LINE. INC., Post 
Office Box 636. Carthage. Mo. 64836. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts. meat byproducts, and articles dis¬ 
tributed by meat packinghouses, as de¬ 
scribed in sections A and C of appendix 
1 as defined by the Commission (except 
commodities in bulk, in tank vehicles, 
and hides), from Great Bend, Kans., to 
points in Florida. Georgia. Alabama. 
North Carolina, South Carolina, and 
Tennessee (except Memphis*, for 150 
days. Supporting shipper: Thies Packing 
Co.. Inc, Post Office Box 49. Great Bend. 
Kans. 67530. Send protests to: John V. 
Barry, District Supervisor. Interstate 
Commerce Commission, Bureau of Op¬ 
erations. 1100 Federal Office Building, 
911 Walnut Street. Kansas City. Mo. 
64106. 

No. MC 118318 (Sub-No. 16 TA), filed 
June 12. 1969. Applicant: IDA-CAL 

FREIGHT LINES, INC., Post Office Box 
422, 1798 Floral Avenue. Twin Falls, 
Idaho 83301. Applicant's representative: 
Kenneth G. Bergquist. Post Office Box 
1775, Boise, Idaho 83701. Authority 


sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Meat, meat products and 
meat byproducts, as described in section 
A of appendix I to the report in Motor 
Carrier Certificate 61 M.C.C. 209 and 766. 
from Gooding. Idaho, and points within 
6 miles thereof, to pohits in Nevada, for 
130 days. Note: Applicant does not in¬ 
tend to tack or interline authority her. n 
sought. Supporting shipper: Magic Val¬ 
ley Packing Co.. Meat Packers, Post Of¬ 
fice Box 89. Gooding. Idaho 83330 Send 
protests to: C. W. Campbell. District 
Supervisor. Interstate Commerce Com¬ 
mission, Bureau of Operations, 455 Fed¬ 
eral Building and U JQ. Courthouse 550 
West Fort Street, Boise, Idaho 83702 

No. MC 119641 (Sub-No. 82 TA*, filed 
June 18, 1969. Applicant: RINOLE EX¬ 
PRESS, INC.. 409 South Ninth Street. 
Fowler. Ind. 47944. Applicants repre¬ 
sentative: Alki Scopelitis, 816 Merchants 
Bank Building. Indianapolis. Ind. 46204. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over Ir¬ 
regular routes, transporting: Refractory 
products (except in bulk*, from Clays- 
burg, Sproul, and Salina, Pa. to points 
In Kentucky, Indiana, and Illinois, for 
150 days. Supporting shipper: General 
Refractories Co., 1520 Locust Street 
Philadelphia, Pa. 19102. Send protests 
to: District Supervisor J. H. Gray, 
Bureau of Operations, Interstate Com¬ 
merce Commission. Room 204. 345 West 
Waybe Street, Fort Wayne, Ind. 46802. 

No. MC 133707 (Sub-No. 1 TA). filed 
June 18, 1969. Applicant: MIDLAND 
RENTALS. INC., 103 Delphinium Drive, 
BllUngs. Mont. 59102. Applicant's repre¬ 
sentative: Jerome Anderson, Suite 300. 
First National Bank Building, Bilhrigs, 
Mont. 59101. Authority sought to oper¬ 
ate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (a) plastic products, novelties, 
novelty parts, and affiliated items, and 
(b) paper products and cartons, between 
Chicago, Ill., and Milwaukee, Wis.. on 
the one hand, and. on the other, Ash¬ 
land. Mont., and points within 5 miles 
thereof, for 180 days. Supporting ship¬ 
per: Guild Arts k Crafts, Inc.. Northern 
Cheyenne, Division. Post Office Box 137, 
Ashland. Mont. 59003. Send protests to: 
Paul J. Labane. District Supervisor, In¬ 
terstate Commerce Commission. Bureau 
of Operations. 251 U.S. Post Office Build¬ 
ing. Billings. Mont, 59101. 

No. MC 133725 (Sub-No. 1 TA>. 
June 13, 1969. Applicant: SAME DAY 
TRUCKING CO.. INC., 400 Newark Ave¬ 
nue, Piscataway. N.J. 08854. Applicants 
representative: Paul Keeler. Post Office 
Box 253, South Plainfield. N.J. 07080. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Tailpipes, exhaust 
pipes, shock absorbers , brake parts, muf¬ 
flers. and automotive parts and materials 
used in the Installation of such commod¬ 
ities. from Roselle Park. N.J.. to Phila¬ 
delphia, Pa.. New York. N.Y., points m 
Nassau and Suffolk Counties. N.Y., 

In Connecticut. Delaware, and those m 
Maryland on and cast of U.S. 

15 (except Baltimore, Md.), for 120 ^ j 

Supporting shipper: Midas Internationa 
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Corp., 410 West Westfield Avenue, Roselle 
Park. N.J. 07204 Send protests to: Dis¬ 
trict Supervisor Robert S. H. Vance. Bu¬ 
reau of Operations. Interstate Commerce 
Commission. 970 Broad Street, Newark. 
N J, 07102. 

By the Commission. 

1 seal] H. Neil Garson, 

Secretary . 

(PH Doc. 09-7649; Filed. June 27. 1969; 
8.47 R.m. j 


1 Notice 3701 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

June 25.1963. 

Synopses of orders entered pursuant to 
action 212<b> of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder <49 CPR Part 1132), 
appear below: 

Ah provided in the Commission's spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
or publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act. the filing of such a petition will post¬ 
pone the effective date of the order in 
that proceeding pending its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
Particularity. 

No MC-FC-71243 (Republication >. By 
order of June 16. 1969. the Motor Carrier 
Board, supplemented the order of the 
Commission. Motor Carrier Board, en¬ 
tered April 4, 1909. to authorize transfer 
of certificate No. MC-115162 and numer¬ 
ous sub numbers thereunder to Poole 
Truck Line, Inc., Evergreen. Ala., from 
Walter Poole, doing business as Poole 
Truck Line. Evergreen. Ala., to authorize 
tne transfer of the additional operating 
rights contained in the corrected cer¬ 
tificate No. MC-115162 (Sub-No. 118) 
Issued to transferor April 15. 1969. au¬ 
thorizing the transportation of: Trac¬ 


tors (except those with vehicle beds, bed 
frames, and fifth wheels), equipment 
designed for use In conjunction with 
tractors, agricultural , industrial , and 
construction machinery, and equipment , 
trailers designed for the transportation 
of the above-described commodities (ex¬ 
cept those trailers designed to be drawn 
by passenger automobiles), attachments 
tor the above-described commodities. In¬ 
ternal combustion engines . and parts of 
the above-described commodities when 
moving in mixed loads with such com¬ 
modities. from the plant and warehouse 
sites and experimental farms of Deere & 
Co. In Rock Island County. HI.. Dodge 
County. Wis., and Black Hawk. Dubuque. 
Wapello, and Polk Counties, Iowa, to 
points in Mobile and Monroe Counties. 
Ala . with no transportation for com¬ 
pensation on return except as otherwise 
authorized. Robert E. Tate, Post Office 
Box 310. Evergreen. Ala. 36401. practi¬ 
tioner for applicants. 

No. MC-FC-71371. By order of June 13. 
1969. the Motor Carrier Board approved 
the transfer to R. W. Bryan, doing busi¬ 
ness as R. W. Bryan Co.. Grand Junction. 
Colo., of a portion of the operating rights 
in certificate No. MC-115092 issued 
May 16. 1967. to Weiss Trucking. Inc., 
Vernal. Utah, authorizing the trans¬ 
portation of: Road oil, in bulk, in tank 
trucks, between points in Colorado, on 
and west of U.S Highway 85. on the one 
hand. and. on the other, points in Utah. 
Alvin J. Meiklejohn, 420 Denver Club 
Building. Denver. Colo. 80202. attorney 
for applicants. 

No. MC-FC-71414. By order of June 17, 
1969, the Motor Carrier Board approved 
the transfer to James C. Kindbeiter. Jr., 
doing business as Delaware Motor 
Freight, 2434 Owens Drive. Wilmington. 
Del. 19809. of certificate No. MC-120609 
< Sub-No. 2i. issued August 1, 1968. to 
James C. Kindbeiter, Sr. doing business 
as Delaware Motor Express. 22 Alfred 
Avenue, Wilmington. Del. 19805, au¬ 
thorizing the transportation of: Gen¬ 
eral commodities, excluding household 
goods, commodities in bulk, and other 
specified commodities, between points in 


that part of Delaware bounded on the 
east by the Delaware River, on the north 
by the Delawarc-Pennsylvama State 
line, on the west by the Dclaware-Mary¬ 
land 8tate line, and on the south by the 
Chesapeake and Delaware Canal. 

No. MC-FC-71424. By order of June 17, 
1969, the Motor Carrier Board approved 
the transfer to Robert DeMorro. doing 
business as Travelers Transport. New 
Haven, Conn., of the operating rights 
in certificate No. MC-127368 issued 
February II, 1966. to Robert DeMorro 
and Joseph Campano. a partnership, 
doing business as Traveler's Transport, 
New Haven. Conn., authorizing the 
transportation of trunks, baggage, and 
personal effects, of travelers, between 
points in Connecticut, on the one hand, 
and. on the other, steamship piers in 
New York, N Y. Paul E Farren. 185 
Church Street. New Haven. Conn. 06510. 
attorney for applicants. 

No. MC-FC-71425 By order of June 17. 
1969, the Motor Carrier Board approved 
the transfer to J & W Transfer Sc Storage. 
Inc., Janesville, Wis.. of the operating 
rights in certificate No. MC-110672 (Sub- 
No. 1) issued May 12. 1960. to Harry 
Knopcs, doing business as J Sc W Trans¬ 
fer Si Storage Co., Janesville, Wis.. au¬ 
thorizing the transportation of. among 
other tilings, church, chapel, cathedral, 
and seminary furniture. Interior trim 
and woodwork, sashes, and doors for such 
institutions, from Janesville, Wis.. to 
points in 39 States and the District of 
Columbia; and household goods, as de¬ 
fined by the Commission, between points 
in Jefferson. Rock, and Walworth Coun¬ 
ties, Wis.. on the one hand. and. on the 
other, points in Delaware, Illinois. In¬ 
diana. Iowa, Kentucky. Maryland. Michi¬ 
gan. Minnesota. Missouri, Nebraska, New 
Jersey, New York, Ohio. Pennsylvania, 
and the District of Columbia. Paul C 
Gartzke, 121 West Doty Street. Madison, 
Wis. 53703. attorney for applicants. 

(seal) h. Neil Garson, 

Secretary . 

| PR. Doc. 09 7650; Plied, June 27, 1969; 

8:47 ani.| 
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Tide 3—THE PRESIDENT 

Executive Order 11476 

PRESCRIBING THE MANUAL FOR COURTS-MARTIAL. UNITED STATES 
1969 (REVISED EDITION) 



nited States, 15)69 (Revised edition). 

This Manual shall be in force and effect in the armed forces of the 
l mted Mates on and after August 1, 1069, with respect to all court- 
martial processes taken on ami after that date: Provided, That 
nothing contained in this Manual shall be construed to invalidate any 
investigat ion, trial in which arraignment has been had, or other action 
begun prior to August 1, I960; and any such investigation, trial, or 
other actmn begun nnor to that date, may be completed in accordance 
with the applicable laws, Executive orders, and regulations iiertaining 
to the various_ armed forces in the same manner and with the same 
effect as if this Manual had not been prescribed: Provided farther. 
That nothing contained in this Manual shall lie construed to make pun¬ 
ishable any act done or omitted prior to the effective date of this Man¬ 
ual which was not punishable when done or omitted: Provided further . 

mi the m^cimum punishmeiit for an offense committed prior to 
August 1 1969, shall not exceed the applicable limit in effect at the 
time of the commission of such offense: And provided further. That 

SZ'lWAr 11011 y 2 - 0t th S Act ,,f Ma - V «% «4 Stat. 

\t *?• i pr °^?' 8 , of P ar % r ™ph HO, Manual for 

( mrts-Mnrhal, l nitedStuto*i, 1951,shall remain in effect. 


The White IIousb, 

June 19. l.%\9. 




I K.U I**’. no 7105; Filed, June 19,1969; l: 56 p.m.] 
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KEY TO REFERENCES, CITATIONS, AND 
ABBREVIATIONS 


The Manual for Courts-Martial, United States, 1969, (Revised edition) 
may be cited as“MCM, 1969, (Rev.).” 

In the manual the Uniform Code of Military Justice is referred to as 
Mho code.” 

In the manual the United States Court of Military Appeals is referred to 
as “The Court of Military Appeals.” 

The terms defined in Article 1 of the code are used throughout the manual 
in the sense of the respective definitions unless the context indicates to the 
contrary. 

In the manual, references and citations appear in the following forms: 

tofnmtt cr rifefto* /* In pnrcntktM 

An article of the code__ Article 15-(Art. 15) 

A paragraph of the manual... - 5a(2)--(5a(2)) 

Plural paragraph* of the manual..£d(2), (5), and (6), and (5a(2), (5)* and (6), 

56(3). 56(3)). 

A paragraph of the manual and an article 9 and Article 2-(9; Art. 2) 

of the code. 

Plural article* of the code. .... Article* 65, 66, and 69. (Art*. 65, 66, 69) 

A chapter of the manual___chapter II..... (ch. II) 

A paragraph and on appendix of the manual 3ty(l) and appendix 3.. (32/(1); app. 3) 

An appendix of the manual.- appendix 2...(app. 2) 

Plural appendices of the manual.. appendices 5 and 6.... (app*. 5, 6) 
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Chapter 1 

MILITARY JURISDICTION 


SOURCES—EXERCISE 

1. SOURCES. The sources of military jurisdiction include the Consti¬ 
tution and international law. International law includes the law of war. The 
specific provisions of the Constitution relating to military jurisdiction are 
found in the powers granted to Congress, in the authority vested in the Presi¬ 
dent, and in a provision of the fifth amendment. 

2. EXERCISE. Military jurisdiction is exercised by a belligerent occupy¬ 
ing enemy territory (military government) ; by a government temporarily gov¬ 
erning the civil population within its territory or a portion thereof through its 
military forces, without the authority of written law, as necessity may require 
(martial law); by a government in the execution of that branch of the munic¬ 
ipal law which regulates its military establishment (military law) ; and by 
a government with respect tooffonscs against the law of war. 

The gencics through wliich military jurisdiction is exercised include: 

Military Commissions and Provost Courts for the trial of offenses 
within their respective jurisdictions. Subject to any applicable rule of 
international law or to any regulations prescribed by the President or by 
any other competent authority, these tribunals will be guided by the ap¬ 
plicable principles of law and rules of procedure and evidence prescribed 
for courts-martial. 

Courts-Martial—General, Special, and Summary for the trial of 
offenders against military law and, in the case of general courts-martial, 
of persons who by the law of war are subject to trial by military tribunals. 

Commanding Officers and Officers in Charge exercising nonjudicial 
powers under Article 15. 

Courts of Inquiry for the investigation of any matter referred to 
such court by competent authority. See Article 135. Under the provisions 
of Articlo 140, the authority to promulgate regulations governing courts 
of inquiry is hereby delegated to the Secretaries concerned. 


no. m— pt. n— see. t — a 
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Chapter II 

CLASSIFICATION—COMPOSITION OF 
COURTS-MARTIAL 


3. CLASSIFICATION. Courts-martial arc classified as general, special, 
and summary courts-martial (Art. 16). 

4. COMPOSITION, a. General . General courts-martial shall consist of 
a military judge and any numl>cr of members not less than five or of a military 
judge alone. Special courts-martial shall consist of any number of members not 
less than three, and, if so detailed, a military judge, or of a military judge 
alone. The military judge is not a member of the court. In any case to which 
a military judge has been detailed, the accused, knowing the identity of the 
military judge and after consulting with counsel, may request, in writing, trial 
by the military judge alone. If the military judge approves the request, he 
alone constitutes the general or special court-martial without participation by 
the members. Summary courts-martial shall consist of one commissioned officer 
(Art. 16). 

b. Who may serve as members . Any commissioned officer on active duty 
with the armed forces is eligible to serve on courts-martial (Art. 25(a)). Any 
warrant officer on active duty with the armed forces is eligible to serve on 
general and special courts-martial for the trial of any person other than a 
commissioned officer (Art. 25(b)). Any enlisted member on active duty with 
the armed forces who is not a member of the same unit as the accused is eligible 
to serve on general and special courts-martial for the trial of any enlisted 
accused who lias personally requested in writing prior to assembly (61 A) that 
enlisted members serve on the court (Art. 25 (c) ). 

No distinction exists among the various classes of commissioned officers, 
warrant officers, or enlisted members on active duty with the armed forces. 
The term “active duty” as used herein refers to the status of being in the active 
Federal service of any of the armed forces under a competent appointment or 
enlistment or pursuant to a competent muster, order, call, or induction. Retired 
members of any Regular component ami members of any Reserve component 
of the armed forces are eligible to serve on courts-martial only when they are 
in an active duty status. Members of the Environmental Science Services Ad¬ 
ministration and the Public Health Service are eligible to sfcrvo on courts- 
martial when they are assigned to and serving with an armed force. 

No member of an armed force is eligible to serve as a memlx*r of a general 
or special court-martial when he is the accuser or a witness for the prosecution 
or has octet! as investigating officer or as counsel in the same case (62/; Arts. 
1 (9), 25 (d) (2)) or, in the case of a rehearing or a new or other trial, if he was a 
member of the court which first heard the case (62/; Art, 63(b)). No enlisted 
member of an armed force may sene as a member of a court-martial for the 
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trial of another enlisted member who is a member of the same unit (Art- 25(c) 
(1)). The won! “unit* as used herein means any regularly organized body as 
defined by the Secretary concerned, but in no case may it be a body larger than 
a company of the Army, a squad mu of the Air Force, or a ship’s crew, or a 
body corresponding to one of them ( A rL 25(c) (2)). 

Definitions made pursuant to A rt icle 25 (c) (2) are as follows: 

Army . A “unit'’ of the Army in the sense of Article 25(c) is a company, 
battery, troop, detachment, or other organization of the Army for which a 
separate morning report is prepared. 

Navy and ('oa*t Guard. A “unit* of the Navy or the Coast Guard 
in the sense of Art icle 25(c) is a ship, company, detached command, or other 
organization for which a separate unit personnel diary isprepared. 

Air Forte . A “unit* of the Air Force in the sense of Article 25(c) 
is a squadron or other organization of the Air Force for which a separate 
unit military strength balance report is prepared. 

Marine Corps . A “unit* in the Marine Corps in the sense of Article 
25(c) is a company, battery, squadron, detachment, or other organization 
for which a separate unit personnel diary is prepared. 

Arrest or confinement renders a person ineligible to serve as a member of a 
court-martial, hor other cases in which a person should not serve as a member 
of a general or special court-martial and for grounds for challenge, see 62/. 

The availability of certain persons for detail may lie restricted by regula- 
t ions of the Secretary of a Depart ment. 

c. Rank of members . A commissioned officer may !>c tried only by a court- 
martial coin|>osed of commissioned officers. A warrant officer may be tried only 
by a court-martial composed of commissioned officers or of couunissioned and 
warrant officers (Art- 25(a), (b)). When it can be avoided, no member of an 
armed force nuiy l>e tried by a court-martial any member of which is junior to 
him in grade or relative rank (Art. 25(d)(1)), nor, in the case of a commis¬ 
sioned officer, by those l>elow him on the same promotion list. 

Whenever practicable, the senior member of a general or special court- 
martial should be an offic er whose grade is not below that of lieutenant of the 
^avy or Coast Guard or captain of the Army, Air Force, or Marine Corps. 
Whenever practicable, a summary court-martial should be an officer whose 
grade is not below that of lieutenant of the Navy or Coast Guard or captain of 
the Army, Air Force, or Marino Corps. 

An enlisted member who has requested in writing that enlisted members 
sene on the general or special court-martial which will try his case may not 
be tried by a court the membership of which does not include enlisted members 
in a number comprising at least one-third of the total memliersliip of the court 
unless eligible enlisted members cannot be obtained because of physical condi¬ 
tions or military exigencies. If these meml)ers cannot be obtained, the court may 
be assembled and the trial held without them, but the convening authority shall 
make a detailed written statement, to be appended to the record, stating why 
they could not be obtained (Art- 25(c)(1)). For example, when the only en¬ 
listed members on duty at an isolated station or on board a ship at sea are 
members of the same unit (Art. 25(c) (2) ) as the accused and no other enlisted 
members can be obtained without manifest injury to the service, the convening 
authority may, in his sound discretion, direct that the trial be held without 
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enlisted members. More inconvenience is not a ground for proceeding with a 
trial without enlisted members. The detailed written statement appended to the 
record stating that enlisted mem!>crs could.not be obtained as members is sub¬ 
ject to review when the record of trial is examined under Articles 65,66, and 69. 

d. Qualification of members . When convening a court-martial, the con¬ 
vening authority shall detail as members thereof such members of the armed 
forces as, in his opinion, are best qualified for the duty by reason of age, educa¬ 
tion, training, experience, length of sendee, and judicial temperament (Art. 
25(d)(2)). 

e . Military judge of a court-martial. The authority convening a general 
court-martial shall, and, subject to regulations of the Secretary concerned, the 
authority convening a sj>ecial court-martial may, detail a military judge thereto 
(Art. 26(a)). 

A military judge shall be a commissioned ofii<*er of the armed forces on 
active duty who is a member of tl*c bar of a Federal court or a member of the 
bar of the highest court, of a Slate and who is certified to be qualified for duty 
as a military judge by the Judge Advocate General of the armed force of which 
such military judge is a member (Art. 26(b)). 

The military judge of a general court-martial shall be designated by the 
Judge Advocate General, or his designee, of the armed force of which the 
military judge is a member for detail by the. convening authority. Unless the 
general court-martial was convened by the President or the Secretary con¬ 
cerned, neither the convening authority nor any member of his staff shall pre¬ 
pare or review any report concerning the effectiveness, fitness, or efficiency of 
the military judge so detailed, which relates to his performance of duty as a 
military judge (38). A commissioned officer who is certified to be qualified for 
dutv as a military judge of a general court-martial may perform such duties 
only when he is* assigned and directly responsible to the Judge Advocate 
General, or his designee, of the armed force of which the military judge is a 
meinljer. He may perform duties of a judicial or nonjudicial nature other 
than those relating to his primary duty as a military judge of a general court- 
martial when such duties are assigned to him by or with the approval of that 
Judge Advocate General or his designee (Art. 26(a)). 

The order convening a court-martial to which a military judge is detailed 
will expressly state that the military judge is certified as qualified for such duty 
by the Judge Advocate General of the armed force of which he is a inemlier 
(Art. 26(b)). The order convening a general court-martial will further state 
that the military judge has been designated and assigned in accordance with 
Article 26(c). See appendix 4 for the form of these statements. 

Proceedings of a court-martial are void unless the military judge of a 
general court-martial, or when detailed, of a special court-martial, is qualified as 
prescribed by Article 26. 

No person is eligible to act as military judge in a case if he is the accuser 
(Art. 1 (9)), or a witness for the prosecution (63), or has acted as an investigat¬ 
ing officer or counsel in the same case (Art. 26(d)). An officer who has served 
as a member should not be detailed as military judge for a rehearing (92a), or a 
new (U0a(2)) or other (926) trial of the same case. Prior participation in the 
same case as military judge, staff judge advocate, or legal officer to the con¬ 
vening authority may be a ground for challenge for cause. (Sec 62/.) 
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/. Detail of members and military judge from other commands of the 
same armed force . The convening authority may, with the concurrence of 
their proper commander, detail as members of a court martial or as military 
judge of a court-martial eligible members of the same armed force who are not 
otherwise under Ilia command. Concurrence of the pro]>er commander may be 
oral and need not be evidenced by the record of trial. 

g. Detail of military judge and members from other armed forces . 

(1) General policy. A convening authority may detail a military judge from 
among qualified officers under liis command or made available to him regardless 
of the armed force of which the military judge is a member. Members of courts- 
martial ordinarily are members of the same armed force as the accused. When a 
court composed of members of more than one armed force is convened, at least a 
majority of the membership of a general or sjiecial court-martial should bo 
members of the same armed force as the accused unless exigent circumstances 
render it impracticable to obtain such a majority without manifest injury to 
the service. 

(2) Joint command or joint taslc force.. Subject to the provisions of # 
4r/(l) above, the commanding officer of a joint command or joint task force 
who has been specifically empowered by the President or the Secretary of 
Defense to exercise jurisdiction over personnel of another armed force (13) may 
detail as members of courts-martial any eligible persons under his command or 
made available to him. The commanding officer of a subordinate joint command 
or joint task force who has been authorized by tlie superior commander to 
exercise reciprocal special and summary court-martial jurisdiction (13) may, 
subject to similar restrictions, detail as members of special courts-martial any 
eligible ]>ersons under his command or made available to him. However, a sum¬ 
mary court-martial will be a member of the same armed force as the accused. 

(3) All other convening authorities . All other convening authorities 
may, under except ional circumstances, request from the J udge Advocate General 
concerned the authority to detail members of other armed forces to courts- 
martial. With the concurrence of the other Judge Advocates General concerned, 
authority may lie granted to detail members of other armed forces, subject to 
the provisions of 4y(l) above, for a particular case or, when appropriate, 
generally. 






FEDERAL REGISTER 


lo:> 


Chapter 111 

COURTS-MARTIAL 


CONVENING AUTHORITIES—DETAIL OF TRIAL COUNSEL, DEFENSE COUNSEL* 
ASSISTANTS—DETAILOR EMPLOYMENT OF REPORTERS AND INTERPRETERS 

5. CONVENING AUTHORITIES, a. General courts-martial . (1) 
General courts-martial may Ik? convened by the President of the \ nited State*, 
the Secretary concerned, the commanding oflicers of commands designated in 
Article 22(a), and any other commanding officer designated by the Secretary 
concerned or empowered by the President. The term ^Secretary concerned” 
refers to the Secretary of the Army, with respect to matters concerning the 
Army; the Secretary of the Navy, with res[*ct to matters concerning the Navy, 
the Marine Corps, and the Const Guard when it is operating as a service in 
the Navy; the Secretary of the Air Force, with respect to matters concerning 
the Air Force; and tlie Secretary of Transportation, with respect to matters 
concerning the Coast Guard when it is not operating as a service in the Navy. 
(Sec app. 3,10 U.S.C. § 101(8).) 

(2) When a commanding officer is designated by the Secretary •on- 
corned pursuant to Article 22(a) (0) or empowered by the President pursuant 
to Article 22(a) (7) to convene general courts-martial, the convening order will 
cito the authorization. See appendix 4 for form. 

(3) It is unlawful for a commanding officer who is an accuser to convene 
a general court-martial for the trial of the person so accused. When any corn- 
mantling officer who would normally convene the general court-martial is the 
accuser in the rase, he shall refer the charges to a superior competent authority 
who will either convene the court or designate another com|>etent convening 
authority who is superior in rank to that accuser or, if in the same chain of 
command, who is superior in command to that accuser to exercise jurisdiction* 
A superior competent authority nmv convene the court to try any other case 
in a subordinate command if he so desires (Art. 22(b)). Thus, if the exigencies 
of the service interfere with the prompt disposition of cases, a suj>erior com¬ 
petent to convene general courts-martial properly may convene courts for the 
t rial of cases arising in a subordi nate command. 

(4) An accuser is a person who signs and swears to charges, a person 
who directs that charges nominally be signed and sworn to by another, or any 
other person who has an interest other than an official interest in the prosecution 
of the accused (Art. 1(0)). No person will bo ordered to sign and swear to 
charges if he does not believe the allegations therein to be true in fact to the 
1**t of his knowledge and belief. The person who signs and swears to charges 
is always an accuser. Whether a commanding officer who convened the court is 
the accuser in other cases is a question of fact. Action by a commanding officer 
which is merely official and in the strict line of duty cannot be regarded ns suf- 
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ficient to disqualify him. For example, a commanding officer may, without be¬ 
coming the accuser in the case, direct a subordinate to investigate an alleged 
offense with a view to formulating and preferring appropriate charges if the 
facts disclosed by the investigation should warrant preferring charges. The 
commanding officer may thereafter refer the charges for trial as in other cases. 

(5) Except as provided in Article 140, no one oilier than those expressly 
designated in Article 22 as having the authority to convene general courts- 
martial lias this authority and anyone having this authority cannot delegate 
or transfer it to another. The authority of a commanding officer to convene 
general courts-martial is independent of his rank and is retained by him as 
long as lie continues to be such a commanding officer. The rules as to the devo¬ 
lution of command in case of the death, disability, or temporary absence of a 
commanding officer arc stated in regulations of the Secretary of a Department. 

(G) An officer who has power to convene a general court-martial may 
determine the cases to be referred to it for trial and may dissolve it, but he 
cannot control the exercise by the court of the powers vested in it by law. In 
this connection, see Article 57. He may withdraw any specification or charge 
at any time unless the court has finally terminated the proceedings thereon by 
a finding or by a ruling which amounts to a finding of not guilty. See, however, 
Article 44(c). 

b. Special courls-martial. (1) Sjiecinl courts-martial may bo convened 
by any person who may convene a general court-martial, the commanding 
officers of tlie commands designated in Article 23(a), and any other com¬ 
manding officer empowered by the Secretary concerned. See Sa(l) for defini¬ 
tion of “Secretary concerned." When empowered by the Secretary, an officer 
in charge of a command of the Xuvv may also convene special courts-martial 
(Art, 23(a) (7)). 

(2) The principles stated in 5a(2) to 5a(6), inclusive, apply to special 
courts-martial. See Article 23 {b) as to accusers. 

(3) A squadron, battalion, or corresponding unit or command is “sepa¬ 
rate' 1 or “detached” when isolated or removed from the immediate disciplinary 
control of a superior in such a manner as to make its commander primarily 
the one to be looked to by su|>erior authority as the officer responsible for the 
discipline of the command. Whenever there is doubt whether a command is 
detached in the sense of Article 23 the matter, if arising in the Army or the 
Air Force, will lie referred to the officer exercising general court-martial juris¬ 
diction over the command, and if arising in the Navy or Coast Guard, to the 
flag or general officer in command or the senior officer present who designated 
the detachment, for his determination. This determination 6liall be final. The 
terms “separate” or “detached” are used in a disciplinary sense and are not 
necessarily limited to what constitutes separation or detachment in a phys¬ 
ical or tactical sense. For instance, the commanding officer of a field artillery 
battalion which is part of an army division, if responsible directly to the divi¬ 
sion commander for the discipline of the battalion, may convene special courts- 
martia] oven though there is a division artillery commander who controls the 
battalion in other matters. Also, an air force squadron might lie resjionsible 
directly to an air force for disciplinary matters although responsible to a 
group for its operations. In such a case, the squadron would be separate in 
the sense of Article 23(a)(4). The power of the squadron or battalion com- 
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mandcr to convene special courtsrinartial is subject to the power of superior 
competent authority to reserve to himself the right to convene these courts 

for any or all subordinate units and detachments in his command. 

(4) A sul)ordinftte commander may exercise his power to convene special 
courts-martial unless a competent superior reserves that power to himself and 
so notifies the subordinate, 

e. Summary courts-martial. Summary courts-martial may be convened 
by any person who may convene a general or special court-martial, the com¬ 
manding officers of the commands designated in Article 24(a), and any oilier 
commanding officer empowered by the Secretary concerned. See 5a(l) for 
definition of “Secretary concerned. 11 When empowered by the Secretary, an 
officer in charge of a command of the Navy may also convene summary courts- 
martial (Art. 24(a)(4)). Summary courts-martial may, however, b© convened 
in any case by suj>erior competent authority when deemed desirable by him. 
When but one commissioned officer is present with a command or detachment 
he shall be the summary court-martial of that command or detachment and shall 
hear and determine all summary court-martial cases brought before him (Art. 
24(b)), and no order convening the court need be issued. When more than one 
commissioned officer is present, a subordinate commissioned officer will be 
detailed as summary court-martial. 

If the convening authority of a summary court-martial or the summary 
court, officer is the accuser of the fwrson or persons to lie tried, it is discretionary 
with the convening authority whether he will forward the charges to suj>erior 
authority with a recommendation that the summary court-martial l>e convened 
by the latler; but the fact that the convening authority or the summary court 
officer is the accuser in a case does not invalidate the trial. 

The principles stated in 5u(2), (5) and (6), and 5&(3) and (4) apply to 
summary courts-martial. 

6. DETAIL OF TRIAL COUNSEL* DEFENSE COUNSEL, ASSIST¬ 
ANTS. a. General . For each general and special court-martial the authority 
convening the court shall detail a trial counsel and a defense counsel, together 
with such assistants as he deems necessary or appropriate. Detailed counsel 
shall lie commissioned officers. An accused may, however, be represented by indi¬ 
vidual counsel (48a, b). No person who has acted as investigating officer, mili¬ 
tary judge, or court meml>cr in a case may act later as trial counsel, assistant trial 
counsel, or, unless expressly requested by the accused (61/(4); app. 8a), as 
defense counsel or assistant defense counsel in the same case. No person who 
has acted for the prosecution may act later in the same case for the defense, nor 
may any person who has acted for the defense act later for the prosecution 
(Art 27 (a) ). In the absence of evidence to the contrary, a person who, between 
the time the case has been referred for trial and the trial, has been a detailed 
counsel or assistant counsel of the court to which the case has been referred, 
shall be deemed to have acted as a member of the prosecution or the defense, as 
the case may be. A person who has acted for the accused at a pretrial investiga¬ 
tion or other proceedings involving the same general matter is ineligible to act 
thereafter for the prosecution. An accuser, unless expressly requested by the 
accused (01/(4); app. 8a), may not act as defense counsel or assistant defense 
counsel in the same case. 

The power to detail under Article 27 cannot be delegated. 
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Tho convening authority may, with the concurrence of the appropriate 
commanding officer, detail as counsel or as assistant counsel of general and 
special courts-martial any qualified officer regardless of the armed force of 
which that officer is a member. 

b. Qualification of counsel of general courts-martial . An officer who 
is detailed as trial counsel or defense counsel of a general court-martial must be 
a judge advocate of the Army, Navy, Air Force, or Marine Corps, or a law 
specialist of the Coast Guard, who is a graduate of an accredited law school 
or is a member of the bar of a Federal court or of the highest court of a State; 
or must be a commissioned officer of the Army, Navy, Air Force, Marine Corps, 
or Coast Guard who is a member of the bar of a Federal court or of the highest 
court of a State (Art. 27(b) (1)); and, in addition to the foregoing qualification, 
must be an officer who is certified as competent to perform such duties by the 
Judge Advocate General of the armed force of which he is a member (Art. 
27(b)(2)). 

A “judge advocate of the Army” is any commissioned officer of the Regular 
Army appointed in the Judge Advocate General’s Corps, any other member 
of the Army assigned thereto by the Secretary of the Army, or any of the other 
persons mentioned in Section 3072, title 10, United States Code. A “judge 
advocate of the Navy” is a commissioned officer of the Judge Advocate General's 
Corps of the Navy. A “judge advocate of the Air Force” is a commissioned 
officer of the Air Force designated as a judge advocate by the Secretary of the 
Air Force (10 U.S.C. g 8007(^)). A “judge advocate of the Marine Corps” is 
a commissioned officer on the active list of the Marine Corps who is designated 
as a judge advocate with the approval of the Secretary of the Navy. A “law 
specialist” is a commissioned oflioer of the Coast Guard designated for special 
duty (law) (Art.l(ll)). 

The order convening a general court-martial will expressly state tlie 
qualification of the trial counsel and the defense counsel as prescribed by Article 
27(b). See appendix 4 for the form of statement of qualification. A statement 
that counsel is certified as competent to perforin such duties by the Judge 
Advocate General of the armed force of which he is a member is sufficient to 
show that the person so certified is fully qualified by reason of legal training or 
bar meinl>ership as prescribed by Article 27(b) (1). 

c. Qualification of counsel of special courts-martial. In all special 
courts-martial the accused must, prior to an Article 39(a) session or assembly 
of the court, be afforded the opportunity to be represented by counsel qualified 
under Article 27(b) unless such counsel cannot be obtained because of physical 
conditions or military exigencies (Art. 27(c)). The accused may, however, 
decline to be represented by qualified counsel, in which event such counsel need 
not be provided (61/(8)). The case may initially lie referred to a court with 
counsel who is not qualified under Article 27(b), provided prior to trial the 
requirements of Article 27(c) are met. If the accused chooses not to exercise his 
right to I>e represented by qualified counsel, trial may proceed with counsel 
initially detailed. There is no requirement, as there is in the case of general 
courts-martial, that trial counsel be qualified under Articlo 27(b). Any com¬ 
missioned officer not disqualified by reason of prior participation in the same 
case (6a) may be detailed as trial counsel in a special court-martial. Physical 
conditions nr military exigencies, as the terms are here used, may exist, under 
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rare circumstance®, such as on an isolated ship on the high seas or in a unit in an 
inaccessible area, provided compelling reasons exist why trial must bo heJd at 
that time and at that place. Mere inconvenience does not constitute a physical 
condition or military exigency and does not excuse a failure to extend to an 
accused the right to qualified counsel. 

If qualified defense counsel cannot 1>© obtained because of physical condi¬ 
tions or military exigencies, trial may proceed. In that event, however, the 
convening authority must, prior to assembly of the court, make a written state¬ 
ment explaining why counsel with such qualifications could not be obtained. 
This statement, which shall be submitted at trial as an appellate exhibit, must 
set forth in detail not only the reasons why qualified defense counsel could not 
be olrfained, but also why the trial had to lie held at that time and at that place, 
notwithstanding the fact that qualified counsel could not lie obtained. This writ¬ 
ten statement is subject to review when the record of trial is examined under 
Article 65. If trial proceeds without qualified defense counsel, a bad-conduct 
discharge may not be adjudged at. that trial. (For this and other reasons pre¬ 
cluding the ad judging of a bad-conduct discharge, see 156.) 

When counsel qualified under Article 27(h) need not be detailed, any com¬ 
missioned officer not disqualified by reason of prior participation in tli© same 
case (6a) may Iab detailed as defense counsel of a special court-martial. But if 
the trial counsel is qualified to act as counsel before a general court-martial, the 
defense counsel must be similarly qualified (Art. 27(c)(1)); and if the trial 
counsel is a judge advocate, or a law specialist, or a member of the bar of a 
Federal court or of the highest court of a State, the defeat counsel detailed by 
the convening authority must be one of the foregoing (Art. 27(c)(2)). Like¬ 
wise, if any assistant trial counsel Is qualified to act as counsol before a general 
court-martial, the detailed defense counsel must l>e similarly qualified; and if 
any assistant trial counsel is a judge advocate, or a law specialist,or a member 
of the bar of a Federal court or the highest court of a State, the detailed defense 
counsel must be one of tin* foregoing. 

The convening order will expressly state whether trial counsel and defense 
counsel are or are not legally qualified lawyers in the sense of Article 27(c). 
See appendix 4 for forms. Proof of the qualification of judge advocates, law 
specialists (see 66), and officers certified as qualified by an appropriate Judge 
Advocate General pursuant to Article 27(h)(2) is on file in the office of the 
Judge Advocate General of the armed force of which the officer concerned is a 
member. The qualifications of other officers as members of the bar of a Federal 
court or of the higher court of a State (Art. 27(c) (2)) will l>e determined by 
the convening authority liefore detail on the basis of the officers |>ersonnel 
records or by interrogation of the officer, or both. A fter such a determination the 
officer concerned will report any change in his qualifications to the convening 
authority. The record of trial will show verification of the qualifications re¬ 
cited on the orders. See Cl e and / and appendices 8a and 86. 

d. Qualifications of assistant trial counsel and assistant defense 
counsel . In general, it is desirable that as many assistant defen.se counsel as 
assistant trial counsel lie detailed, and that officers he detailed as assistant 
defense counsel and assistant trial counsel who have comparable military ex¬ 
perience and legal cpialifieations. In special courts-martial when the conduct 
of the defense devolves upon the assistant defense counsel because of the 
nl>sence of defense counsel, the assistant defense counsel must, have the same 
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qualifications (Art. 27(c)) as are required for defense counsel (6c; Art. 
38(e)). See 45 end 47 as to duties of assistant trial counsel and assistant defense 
counsel. 

The convening order for every general or special court-martial will ex¬ 
pressly state whether assistant counsel are or are not legally qualified as 
lawyers in the sense of Article 27 (6c). Whenever appropriate, the qualificat ions 
of assistant counsel detailed for special courts-martial shall be determined and 
shown as prescribed in 6c. See appendix 4 for form and 61/(2) for procedure as 
to inquiry into the qualifications of individual counsel for the defense. 

7. DETAIL OR EMPLOYMENT OF REPORTERS AND INTER¬ 
PRETERS. Lender such regulations as the Secretary concerned may prescribe, 
the convening authority of a court-martial or military commission or a court of 
inquiry shall detail or employ qualified court reporters, who shall record the 
proceedings of and testimony taken before that court or commission. Under like 
regulations the convening authority of a court-martial, military commission, or 
court of inquiry may detail or employ interpreters who shall interpret for the 
court or commission (Art. 28). No |verson may act as reporter or interpreter in 
any case in which he is an accuser. 

The detail or employment of reporters and interpreters may be effected by 
the convening authority personally or through a staff officer, including the trial 
counsel. The detail or employment of reporters and interpreters may be oral 
and need not be shown in the record of trial or allied papers. 

Unless otherwise directed by the convening authority, a reporter will not 
be detailed or employed for summary courts-martial. The convening authority, 
when he deems it appropriate, may direct that a reporter not l>e used in special 
courts-martial. By regulations, the Secretary concerned may require or restrict 
the detail or employment of reporters for summary and special courts-martial. 
See Article 19. 

See chapter XXII as to oaths generally, and 49 and 50 for duties. See ap¬ 
propriate regulations of the Secretary concerned for compensation and other 
matters pertinent to the employment of reporters and interpreters. 
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JURISDICTION OF COURTS-MARTIAL 


SOURCES, NATURE, AND REQUISITES-Jl RISDICTION AS TO PERSONS-JURIS- 
DICTION AS TO CONTEMPTS—TERMINATION OF JURISDICTION—EXCLUSIVE 
AND NONEXCLUSIVE JURISDICTION—RECIPROCAL JURI8DICTC0N-JURIS- 
DICnON OF GENERAL COURTS>MARTtAL— JURISDICTION OF SPECIAL 

COURTS-MARTIAL—JURISDICTION OF SUMMARY COURTS-MARTIAL 

• 

8. SOURCES, NATURE, ANI) REQUISITES. While court-martial 
have no part of the jurisdiction set apart under the article of the Constitution 
which relates to the judicial power of the United States, they have an equally 
certain constitutional source. They are established under the constitutional 
power of Congress to make rules for the government and regulation of the 
armed forces of the United States, and they are recognized in the provisions 
of the fifth amendment expressly exempting “cases arising in the land and 
naval forces” from the requirement as to presentment and indictment by 
grand jury. 

The jurisdiction of courts-martial is entirely penal or disciplinary. They 
have no power to adjudge the payment of damages or to collect private debts 
(126A). 

The jurisdiction of courts-martial does not, in general, depend on where 
the offense was committed (Art. 5). See, however, 213c as to crimes and of¬ 
fenses not capital punishable under Article 134. Similarly, the jurisdiction of 
a court-martial with respect to offenses against military law is not affected 
by the place where the court sits. 

The jurisdiction of a court-martial—its power to try and determine a 
case—and hence the validity of each of its judgments, is conditioned upon the 
following requisites: That the court was convened by an official empowered to 
convene it; that the membership of the court was in accordance with the law 
with res|)ect to number and competency to sit on the court; and that the court 
was invested by act of Congress with power to try the person and the offense 
charged. 

9. JURISDICTION AS TO PERSONS. Article 2 describes certain per¬ 
sons who are subject to the code. In addit ion to the persons descril>cd in Art icle 2, 
certain persons whose status as members of the armed forces or as persons 
otherwise subject to the code apparently has been terminated may, neverthe¬ 
less, be amenable to trial by court-martial. See Articles 3, 4, and 73, appendix 
2. Notwithstanding the provisions of Article *2(11), persons serving with, 
employed by, or accompanying the armed forces cannot lie tried by courts- 
martial under that article in peacetime^ 

It is not necessary that an accused be a person subject to the code under 
Article 2 in order to lie amenable to trial by court-martial for a violation of 
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Article 83, 104, or 106. For the jurisdiction of general courts-martial to try 
persons who by the law of war are triable by military tribunals, see 14. 

10. JURISDICTION AS TO CONTEMPTS. A court-martial, pro¬ 
vost court, or military commission may punish for contempt any person 
who uses any menacing word, sign, or gesture in its presence, or who disturbs 
its proceedings by any riot or disorder (Art- 48). See 118 (Contempts). 

11. TERMINATION OF JURISDICTION, a. General rule. The gen¬ 
eral rule is that court-martial jurisdiction over commissioned officers, cadets, 
midshipmen, warrant officers, enlisted members and other persons subject to 
the code ceases on discharge from the service or other termination of that 
status and that jurisdiction as to an offense committed during a period of serv¬ 
ice or status thus terminated is not revived by re-entry into the military sendee 
or ret urn into such a status. 

b. Exceptions. To this general rule there are, however, sonic exceptions 
w hich include the following: 

Jurisdiction as to an offense against the code for which a court-martial 
may adjudge confinement for five years or more committed by a person 
wdiile in a status in which lie was subject to the code and for which he can¬ 
not be tried in the courts of the United States or of a State, a Territory, or 
the District of Columbia is not terminated by discharge or other termina¬ 
tion of that status (Art. 3(a)). Courts-martial may not try such offenses 
if, at the time of trial, the accused has severed all connection with the 
military and is in civilian status, but may do so if lie has subsequently l»e- 
come subject to the code by re-entry into the armed forces or otherwise. 

AH persons in the custody of the armed forces serving a sentence im¬ 
posed by a court-martial remain subject to military jurisdiction (Art. 
2(7)). 

Each person discharged from the armed forces who is later charged 
with having fraudulently obtained his discharge is, subject to the statute of 
limitations, subject to trial by court-martial on that charge (Art. 83(2)) 
and is after apprehension subject to the code while in the custody of the 
armed forces for that trial. .See 162. Upon conviction of that charge ho is 
subject to trial by court-martial for all offenses under the code committed 
before the fraudulent discharge (Art. 3(h)). 

No j>erson who lias deserted from the armed forces may be relieved 
from amenability to the jurisdiction of the code by virtue of a separation 
from any later period of service regardless of the type of discharge under 
which t lie separation was accomplished (Art.3(c)). 

When the person’s discharge or other separation does not interrupt 
his status as a person belonging to the general category of persons subject 
to the code, court-martial jurisdiction over him does not terminate. Thus, 
when an officer holding a commission in a Reserve component of an armed 
force is discharged from that commission, while on active duty, by reason 
of his acceptance of a commission in a Regular component of that armed 
force, there being no interval between the periods of sendee under the 
respective commissions, there is no termination of the officer's military 
status—merely the accomplishment of a change in his status from that 
of a temporary to that of a permanent officer—and court-martial juris- 
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diction to try him for an offense committed before the discharge is not 

terminated by the discharge. Also, a discharged prisoner in the custody 

of an armed force may be tried for an offense committed while a member 

of the armed forces and before the execution of his discharge. 

c. Effect of voluntary absence from trial . The accused’s voluntary and 
unauthorized absence after the trial has commenced in his presence and he has 
been arraigned does not terminate the jurisdiction of the-court, which may pro¬ 
ceed with the trial to findings and sentence notwithstanding his absence. In 
such a case the accused, by his wrongful act, forfeits his right of confrontation. 

rf. Effect of termination of term of service . Jurisdiction having attached 
by commencement of action with a view to trial—as by apprehension, arrest, 
confinement, or filing of charges—continues for all purposes of trial, sentence, 
and punishment. If action is initiated with a view to trial because of an offense 
committed by an individual before his official discharge—even though the term 
of enlistment may have expired—he may be retained in the service for trial to 
bo held after his period of service would otherwise have expired. Similarly, if 
jurisdiction has attached bv the commencement of action before the effective 
terminal date of self-executing orders, a person may be held for trial by court- 
martial beyond that terminal date. See also Article 2(1). 

12. EXCLUSIVE ANI) NONEXCLUSIVE JURISDICTION. Courts- 
martial have exclusive jurisdiction of purely military offenses. But a person 
subject to the code is, as a rule; subject to the law applicable to persons gen¬ 
erally, and if by an act or omission lie violates the code and the local criminal 
law, the act or omission may lx‘. made the basis of a prosecution before a court- 
martial or before a proper civil tribunal, and in some cases before both. See 

(Former jeopardy). 

Under such regulations as the Secretary concerned may prescrilie, a member 
of the armed forces accused of an offense against civil authority may be de¬ 
livered, upon request, to the civil authority for trial (Art. 14(a)). See 97 c and 
Article 14(b) as to the effect of such delivery to the civil authorities upon the 
execution of a sentence of a court-martial. See also pert inent departmental regu¬ 
lations made pursuant to Article 14. 

Under international law, a friendly foreign nation has jurisdiction to 
punish offenses committed within its borders by memliers of a visiting force, 
unless.it expressly or impliedly consents to surrender its jurisdiction to the 
visiting sovereign. Which nation shall exercise jurisdiction is a matter for de¬ 
termination by the nations involved and is not a right of the individual 
concerned. 

The provisions of the code conferring jurisdiction upon courts-martial do 
not deprive military commissions, provost courts, or other military tribunals 
of concurrent jurisdiction with respect to offenders or offenses that by statute or 
by the law of war may be tried by military commissions, provost courts, or 
other military tribunals (Art. 21). See Articles 104 and 106 for some instances 
of concurrent jurisdiction. 

13. RECIPROCAL JURISDICTION. Each armed force has court- 
martial jurisdiction over all persons subject to the code. The exercise of juris¬ 
diction by one armed force over personnel of another armed force shall be in 
accordance with regulations prescribed by the President (Art. 17(a)). So much 
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of the authority vested in the President by Article 22(a)(7) os enables him 
to empower any officer of the armed forces who is the commander of a joint 
command or joint task force to convene a general court-martial for the trial 
of members of any of the armed forces in accordance with Article 17(a) and 
this paragraph is delegated to the Secretary of Defense* 

Jurisdiction by one armed force over personnel of another should bo 
exercised only when the accused cannot be delivered to the armed force of 
which he is a member without manifest injury to the service. However, the 
commander of a joint command or joint task force who lias authority to con* 
venc general courts-martial may convene courts-martial for the trial of mem¬ 
bers of another armed force when specifically empowered by the President or 
the Secretary of Defense to refer such cases for trial by courts-martial. Such 
a commander may, in his discretion, specifically authorize commanding officers 
of subordinate joint commands or joint task forces who are authorized to 
convene special and summary courts-martial to convene such courts for the trial 
of members of other armed forces under regulations which the superior com¬ 
mander may prescribe. 

Cases involving two or more accused who are members of different armed 
forces should not be referred to a court-martial for a joint or a common trial. 

As to the composition of a general or special court-mart ini for the trial of 
an accused who is a member of another armed force, see 4 g. 

In all cases, departmental review after that by the officer with authority 
to convene a general court-martial for the command which held the trial, where 
that review is required by the code, shall be carried out by the department 
that includes the armed force of which the accused is a member ( Art. 17(b)). 

14. JURISDICTION OF GENERAL COURTS-MARTIAL, a. Persons 
and offenses . Subject to the regulations prescribed in 13, general courts-martial 
have power to try any person subject to the code for any offense made punishable 
by the code. In addition they have power to try any person who by the law 
of war is subject to trial by military tribunal for any crime or offense against 
the law of war and for any crime or offense against the law of the territory 
occupied as an incident of war or belligerency whenever the local civil authority 
is superseded in whole or in part by the military authority of the occupying 
power. The law of occupied territory includes the local criminal law as adopted 
or modified by competent authority, and the proclamations, ordinances, regu¬ 
lations, or orders promulgated by competent authority of the occupying power 
(Art 18). 

A general court-martial composed only of a military judge does not have 
jurisdiction to try any person for any offense for which the death penalty may 
lie adjudged unless the case has been previously referred to trial as a noncapital 
case (Art. 18). 

6. Punishments . Upon a finding of guilty of an offense made punishable 
by the code, general courts-martial have the power, within certain limitations, 
to adjudge any punishment not forbidden by the code (Art. 18). 

Certain punishments arc mandatory under the law, for example, those 
prescribed by Articles 106 and 118 (1) and (4); the discretion of courts-martial 
to adjudge punishments may be limited by the President under Article 56 (125- 
127); the death penalty can bo adjudged only when specifically authorized 


4—4 






FEDERAL REGISTER 


10525 


JUtlSDICTlON 115fc 

(Arts. 18, 52(b)(1)); and certain kinds of punishment are prohibited (Art-. 
55). When a general court-martial exercises jurisdiction under the law of war, 
it may adjudge any punishment permitted by the law of war (Art. 18). Certain 
limitations on the discretion of military tribunals to adjudge punishments 
under the law of war arc prescribed in international conventions. 

15. JURISDICTION OF SPECIAL COURTS-MARTIAL, a. Persons 
and offenses . (1) Subject to the regulations prescril>ed in 18, special courts- 
martial have power to try any person subject to the code for any noncapital 
offense made punishable by the code and, under regulations as provided in this 
paragraph, for capital offenses (Art. 19). Although a capital offense for which 
there is prescribed a mandatory punishment beyond the punitive power of a 
special court-martial may never bo referred to such a court, an officer exercising 
general court-martial jurisdiction over the command which includes the accused 
may cause any other capital offense to bo referred to a special court-martial for 
trial. The Secretary of a Department may, by regulations, authorize officers 
exercising special court-martial jurisdiction to cause capital offenses, except 
those in violation of Articles 106 and 118 (1) and (4), to be tried by special 
court-martial without first obtaining the consent of the officer exercising gen¬ 
eral court-martial jurisdiction over the command. 

(2) An offense is capital within the meaning of Article 19 when the 
maximum punishment which a general court-martial may adjudge therefor 
includes the death penalty. Subject to the exceptions noted in the following sub- 
paragraph, the offenses denounced in Articles 94, 99, 100, 102, 104, 110(a), 
118(1) and (4), and 120(a) are capital at all times; those denounced by Articles 
85, 90,101, 106, and 113 are capital if committed in time of war. 

(3) Although capital undc>r one of the articles cited, an offense is not 
capital if the applicable maximum limit of punishment prescribed by the 
President under Article 56 is less than death (127c); nor is a case in which the 
death penalty is not mandatory but is authorized by law capital if the authority 
competent to convene a court-martial for a capital case has directed that the case 
lie treated as not capital (12(kr). Upon a rehearing or new or other trial, a 
case is not capital if the legal sentence adjudged at a prior hearing or trial or 
as ultimately reduced by the convening or other proffer authority was other than 
death (Art. 63). However, no offense for which a mandatory punishment is 
prescribed can l>e tried by a special court-martial if that punishment is beyond 
the power of a s[>ecial eourt-inartia) to adjudge. Thus, a case of premeditated 
murder cannot referred to a special court-martial for trial because the 
penalty in the event of conviction must be either death or imprisonment for life 
(Art, 118(1)). 

See 92 a regarding limitations on rehearings on sentence only l)eforc special 
courts-martial. 

6. Punishments . Special courts-martial may, under such limitations as 
the President may prescribe (125-127; Art. 56) adjudge any punishment not 
forbidden by the code except death, dishonorable discharge, dismissal, confine¬ 
ment for more than six months, hard labor without confinement for more than 
threo months, forfeiture of pay exceeding two-thirds pay per month, or 
forfeiture of pay for more than six months. A Itful-conduct discharge may not 
be adjudged by a special court-martial unless (1) a military judge was detailed 
to the trial, except in any case in which a military judge could not be detailed 
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because of physical conditions or military exigencies, (2) counsel qualified 
under Article 27(b) was detailed to represent the accused, and (3) a complete 
and verbatim record of the proceedings and testimony was made. 

Physical conditions or military exigencies, as the terms are here used, may 
exist under rare circumstances, such as on an isolated ship on the high seas or 
in a unit in an inaccessible area, provided compelling reasons exist why trial 
must be held at that time and at that place. Mere inconvenience does not con¬ 
stitute a physical condition or military exigency and docs not excuse a failure 
to detail a military judge. 

If a military judge cannot be detailed because of physical conditions or 
military exigencies, a bad-conduct discharge may be adjudged provided the 
other conditions have been met. In that event, however, the convening authority 
must, prior to trial, make a written statement explaining why a military judge 
could not be obtained. This statement, which shall be submitted at trial as an 
appellate exhibit, must set forth in detail not only the reasons why a military 
judge could not be detailed, but also why the trial had to be held at that time 
and at that place, not withstanding the absence of a military judge. This written 
statement is subject to review when t he record of trial is examined under Articles 
05, 66, and 07. Under no circumstances, however, may an accused l>e sentenced 
to a bad-conduct discharge bv a special court-martial without counsel qualified 
under Article 27(b) having Ihhmi detailed to represent the accused (6c), The 
requirement for counsel will lie satisfied when counsel qualified under Article 
27(b), and not otherwise disqualified, has lieen detailed and made available, 
even though the accused may choose not to cooperate with* or utilize the service 
of, such detailed counsel. See 48a. 

When a bad-conduct discharge is adjudged and it appears: 

(1) that counsel qualified under Article 27(b) was not detailed to rep¬ 
resent the accused, or 

(2) that a military judge whs not present sit trial and either no explana¬ 
tory statement by the convening authority was attached to the record of trial, 
or the attached statement fails to establish the requisite physical conditions or 
military exigencies, the portion of the sentence providing for a bad-conduct 
discharge may not lie approved. See 8If/. As to forfeiture of pay, even when a 
bad-conduct discharge is adjudged, a special court-martial may not ndjudge 
forfeitures in excess of two-thirds pay per month for six months. As to other 
limitations, see 125 to 127 (Punishments). 

16. JURISDICTION OF SUMMARY COURTS-MARTIAL, a. Persons 
find offenses. Subject to the regulations prescribed in 13, summary courts- 
martial have the power to try persons subject to the code except commissioned 
officers, warrant officers, cadets, aviation cadets, and midshipmen for any non¬ 
capital offense made punishable by the code. No person with respect to whom 
summary courts-martial have jurisdiction may be brought to trial before a sum¬ 
mary court-martial if he objects thereto. This is true even though the person 
may also have refused punishment under Article 15 and demanded trial by 
court-martial. See 132. If objection to trial by summary court-martial is made 
by an accused, trinl may l>e ordered by special or general court-mart ial, as may 
lie appropriate (Art. 20). 

The principles stated in 15a(2) and (3) apply to summary courts-martial, 
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b. Punishments . Summary courts-martial may, under such limitations as 
the President may prescribe (125-127; Art 56), adjudge any punishment not 
forbidden by the code except death, dismissal, dishonorable or bad-conduct 
discharge, confinement for more than one month, hard labor without confine¬ 
ment for more than 45 days, restriction to certain specified limits for more than 
two months, or forfeiture of more than two-thirds of one month’s pay (Art. 
20); but in the case of enlisted members above the fourth enlisted pay grade, 
summary courts-martial may not adjudge confinement, hard labor without con¬ 
finement, or reduction except to the next inferior grade. 

The maximum amount of confinement and forfeiture of pay or of confine¬ 
ment and detention of pay, may be adjudged together in one sentence. Since 
confinement and restriction to limits arc both forms of deprivation of liberty, 
only one of those punishments may Ik* adjudged in a maximum amount in any 
one sentence. An apportionment must be made if it is desired to adjudge both 
forms of punishment—confinement and restriction to limits—in one and the 
same sentence. For example, assuming the punishment to be in conformity with 
other limitations, a summary court-martial might adjudge confinement at hard 
labor for 15 days (one-half of the authorized confinement), restriction to limits 
for 30 days (onc-half of the authorized restriction), and forfeiture of 
two-thirds pay for one month. In such a case, the more severe form of depriva¬ 
tion of liberty is served first, (he less severe (hereafter. 
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APPREHENSION AND RESTRAINT 


SCOPE-GEN EKAL—APPREH ENSIGN—RESTRAI NT—ARREST AND CONFINE- 
MENT—DURATION AND TERMINATION—APPREHENSION OF DESERTERS 
BY CIVIIJANS 


17. SCOPE. The paragraphs on (his subject deal primarily with (ho 
apprehension and restraint of persons subject to the code in connection with trial 
by court-martial, and deal only incidentally or not at all with the apprehension 
and restraint of these persons for other purposes* with the apprehension and 
restraint of persons not subject to the code, and with various other matters 
touching apprehension and restraint such as those concerning confinement on 
bread and water or diminished rations (125), the effective date of certain sen¬ 
tences (12CA(5)) f execution of a sentence of confinement (93), resisting appre¬ 
hension (174a), breaking arrest or escaping from custody or confinement (1745, 
Cj rf), breaching or escaping from correctional custody imposed pursuant to 
Article 15 (213/(13)), releasing a prisoner without authority (175a), unlawful 
detention of another (176), and confinement as punishment for contempt (118). 

18. GENERAL, a. Definitions. Apprehension is the taking of a person 
into custody (Art. 7(a); see 174rf). 

Arrest is the restraint of a j>erson by an order, not imposed os punishment 
for an offense, directing him to remain within certain specified limits (Art. 
9(a)). 

Confinement is the physical restraint of a person (Art. 9(a)). 

b. Basic considerations. (1) Any person subject to the code accused of 
an offense under the code shall be ordered into arrest or confinement, as circum¬ 
stances may require; but when accused only of an offense normally tried by a 
summary court-martial, he shall not ordinarily be placed in confinement (Art. 
10). The foregoing provision is not mandatory and its exercise rests within the 
discretion of (lie person vested with the power to arrest or confine. No restraint 
need be imposed in cases involving minor offenses. A failure to restrain does 
not affect the jurisdiction of the court. 

(2) No member of (he armed forces may be placed in confinement in 
immediate association with enemy prisoners or other foreign nationals not mem¬ 
bers of the aimed forces (Art. 12). If members of the armed forces are sep¬ 
arated from tlie other categories mentioned, however, they may be confined in 
the same jails, prisons, or other confinement facilities. 

(8) Other than restraint administered as prescribed in this subpara¬ 
graph (186(3)), forfeiture of pay or allowances due on and after the date of 
approval of certain sentences, and minor punishments for infractions of 
discipline while confined, no punishment may be imposed upon an accused as a 
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result of trial by court-martial until the sentence has been approved and or¬ 
dered executed. No person, while being held for trial or the result of trial, may 
be subjected to punishment or penalty other than arrest, restriction, or confine¬ 
ment upon the charges pending against him, nor shall the arrest, restriction, 
or confinement imposed upon him be any more rigorous than the circumstances 
require to insure his presence, but lie may be subjected to minor punishment 
during that period for infractions of discipline (Art 13). Minor punishment 
shall include all punishment authorized by regulations of the Secretary of a 
Department for violation of the discipline prescribed for the place in which an 
accused is confined. See Cfy regarding the effect of punishments for minor of¬ 
fenses upon subsequent court-martial proceedings. Prisoners being held for 
trial or whose sentences have not been approved and ordered executed will be 
accorded the facilities, accommodations, treatment, and training prescribed in 
pertinent regulations. 

19. APPREHENSION, a. Who may apprehend. All commissioned 
officers, warrant officers, petty officers, noncommissioned officers, and, when in 
the execution of their guard or police duties, Air Force security police, military 
police, members of the shore patrol, and such persons as are designated by 
proper authority to perform guard or police duties, including duties as criminal 
investigators, are authorized to apprehend, if necessary, persons subject to the 
code or subject to trial thereunder upon reasonable belief that an offense has 
been committed and that the j>erson apprehended committed it. See Article 
7(b). 

Petty officers, noncommissioned officers, and enlisted members |>erfnrming 
guard or police duties should apprehend a commissioned or a warrant officer 
offender only pursuant to s|>ocitic orders of a commissioned officer, except when 
* this action is necessary to prevent disgrace to the service, the commission of a 
serious offense, or the escape of one who has committed a serious offense. In all 
cases involving the apprehension of commissioned officers and warrant officers 
by petty officers, noncommissioned officers, and enlisted members performing 
guard or police duties, the individual effecting the apprehension will, imme¬ 
diately thereafter, notify the officer to whom ho is responsible or an officer of 
the Air Force security police, military police, or shore patrol. 

b. In quarrels, f rays or disorders . Commissioned officers, w arrant officers, 
petty officers, and noncommissioned officers have authority to quell quarrels, 
frays, and disorders among persons subject to the code and to apprehend per¬ 
sons subject to the code w*ho take part therein (Art, 7 (c)). 

c. Procedural steps to apprehend . An apprehension is effected by clearly 
notifying the person to be apprehended that lie is thereby taken into custody. 
The order of apprehension may be either oral or written. 

d. Securing custody of alleged offender. There is a clear distinction 
between the authority to apprehend and the authority to arrest or confine. Any 
person empowered to apprehend an offender is authorized to secure the custody 
of an alleged offender until proper authority may be notified, the limitations 
(21a; Art. 9) on the power to arrest or confine notwithstanding. 

20. RESTRAINT, a. Status of a person in arrest. As used in this chapter, 
am*£ is moral restraint imposed upon a person by oral or written orders of 
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oompetent authority limiting the person's jx*rsonal liberty pending disposition 
of charges. The restraint imposed is binding upon the person arrested, not by 
physical force, but by virtue of his moral and legal obligation to obey the order 
of arrest, lie is subject to the restrictions incident to arrest prescribed in regu¬ 
lations of the Secretary concerned. A person in the status of arrest cannot be 
required to perform his full military duty, and if he is placed—by the authority 
who placed him in arrest or by superior authority—on duty inconsistent with 
this status his arrest is thereby terminated. This, however, does not prevent his 
being required to do ordinary cleaning or policing, or to take part in routine 
training and duties not involving the exercise of command or the l>earing of 
arms. But see 131c(3) with respect to arrest in quarters imi>oscd as a punish¬ 
ment under Article 15. 

b. Restriction in lieu of arrest . An officer authorized to arrest (21a) 
may, within bis discretion and without imposing arrest, restrict an accused 
person of bis command, or subject to his authority, to specified areas of a mili¬ 
tary command with the further provision that he will participate in all military 
duties and activities of his organization while under the restriction. Thus, an 
accused person may be required to remain within a specified area at specified 
times either because his continued presence pending investigation may be neces¬ 
sary or Iwcause it may be considered a wise precaution to restrict him to such 
an area in order that he may not again be exposed to the temptation of mis¬ 
conduct similar to that for which he is already under charges. Violations of 
these restrictions are punishable as violations of Article 134, as are breaches 
of punitive restrictions, 

c. Confinement before trial . As used in this* chapter, confinement is 
physical restraint, imposed by either oral or written orders of oompetent au¬ 
thority, depriving a person of freedom pending the disposition of charges. 
Confinement will not lw imposed pending trial unless deemed necessary to 
insure the presence of the accused at the trial or because of the seriousness of 
tho offense charged. 

d. Procedure for arresting or confining. (1) General. No person may be 
ordered into arrest or confinement except for probable cause (Art. 0(d)). No 
authority may order a person into arrest or confinement unless lie has personal 
knowledge of the offense or has made inquiry into it. Full inquiry is not re¬ 
quired, but the known or reported facts should be sufficient to furnish reasonable 
grounds for believing that the offense has been committed by the person to be 
restrained. 

The foregoing does not preclude imposition of restraint necessary for the 
administration of military justice, such as arrest, restriction, or confinement to 
insure the presence of an accused for impending execution of a punitive dis¬ 
charge. See also 2 Id. A person subject to punitive restraint as a result of the 
sentence of a court-martial or punishment under Article 15 is not chargeable 
with conformance to this restraint until notified of the action which places it in 
effect. See 131 a and Article 57(b) and (c). Reasonable restraint may, however, 
be imposed pending receipt of notice that the sentence has l>een ordered into 
execution. 

(2) Procedural steps to arrest. An arrest is imposed by notifying the 
person to be arrested that he is under arrest and informing him of the limits 
of his arrest. The order of arrest may he either oral or written. 
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(3) Procedural step* to confine. A person to be confined is placed under 
guard and taken to the place of confinement* The authority ordering the con¬ 
finement will cause to be delivered to the provost marshal, commander of the 
guard, correction officer, or master at arms, a written statement of the name, 
grade, and organization of the prisoner and of the offense of which he is ac¬ 
cused. No provost marshal, commander of the guard, correction officer, or 
master at arms may refuse to receive or keep any prisoner committed to his 
charge by a commissioned officer of the armed forces, when the committing 
officer furnishes a statement, signed by him, of the offense charged against the 
prisoner (Art, 11(a)). 

(4) Notification to accused. When any person subject to the code is 
placed in arrest or confinement prior to trial, immediate steps shall be taken 
to inform him of the specific wrong of which he Is accused and to try him or to 
dismiss the charges and release him (Art* 10). Concerning the time element 
between service of charges and trial, see Article 35. See Article 98 concerning 
unnecessary delay in the disposition of any case. 

(5) Iteport required. Every provost marshal, commander of & guard, 
correction officer, or master at arms to whose charge a prisoner is committed 
shall, within 24 hours after that commitment, or, in the case of a commander 
of the guard or master at arms, as soon as he is relieved from guard, report in 
writing to the commanding officer the name of the prisoner, the offense charged 
against him, and the name of the person who ordered or authorized the com¬ 
mitment (Art 11(b)). 

e . Unlawful detention. Any person subject to the code who, except as 
provided by law, apprehends, arrests, or confines any person is subject to trial 
by court-martial (Art 97). 

21. ARREST AND CONFINEMENT, a. Who may arrest or confine. 

Persons subject to the provisions of the code or to trial thereunder may be 
ordered into arrest or confincmejit as follows: 

(1) Commissioned officer, warrant officer , or civilian. Only a command¬ 
ing officer to whose authority the individual is subject may order a commis¬ 
sioned officer, warrant officer, or civilian into arrest or confinement The arrest 
or confinement must be effected by an order, oral or written, delivered in per¬ 
son or by another commissioned officer (Art. 9(c)). The authority to order 
such persons into arrest or confinement may not be delegated (Art. 9(c)). For 
this particular purpose, the term “commanding officer” refers to an officer com¬ 
manding a post, camp, station, base, auxiliary airfield, Marine barracks, naval 
or Coast Guard vessel, shipyard, or other place where members of the armed 
forces arc on duty, and the officer commanding or in charge of any other com¬ 
mand who, under Article 24, has power to convene a summary- court-martial. 

(2) Enlisted member. Any commissioned officer may order an enlisted 
member into arrest or confinement. The arrest or confinement must be effected 
by an order, oral or w-ritten, delivered in person or through other persons sub¬ 
ject to the code (Art* 9(b)). A commanding officer may authorize warrant 
officers, petty officers, or noncommissioned officers to order enlisted members of 
his command or subject to his authority into arrest or confinement (Art* 9(b) )• 
Thus, the commanding officer of any command or detachment may delegate to 
the warrant officers, petty officers, or noncommissioned officers thereof author¬ 
ity to place enlisted members who are assigned or attached to his command 
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or detachment, or who are temporarily within its jurisdiction, for example, 
in quarters, camp, base, station, or ship, in arrest or confinement as a means of 
restraint at the instant when restraint is necessary. 

b. Authority of trial counsel to restrain , A trial counsel of a court- 
martial, as such, has no authority to place in arrest or confinement a person 
about to bo tried by the court. These are duties which devolve upon the con¬ 
vening authority or upon the post, station, or base commander or other proper 
officer in whose custody or command the accused is at the time. 

c. Authority of courts-martial to restrain . A court-martial has no con¬ 
trol over the nature of the arrest or other status of restraint of a prisoner 
except as regards his custody in its presence* 

d. Responsibility for restraint after trial . Upon notification from a trial 
counsel of the result of a trial (44c), a commanding officer will take prompt 
and appropriate action with respect to the restraint of the person tried. This 
action, depending on the circumstances, may involve the immediate release of 
the person from any restraint, or the imposition of any necessary rest mint 
pending final action on the ease* See 20d(1) and RS/. 

22. DURATION AND TERMINATION. Although charges should be 
preferred promptly (25; Arts. 10, 30(b), 33), the accused is not automati¬ 
cally released from restraint because of any delay in preferring the charges, 
lie must remain in arrest, restriction, or confinement until released by proper 
authority. The proper authority to release the accused from arrest is nor¬ 
mally the officer who imposed the arrest. The proper authority to release from 
confinement in a military confinement facility is the commanding officer to 
whose command that facility is subject. Once a prisoner is placed in confine¬ 
ment, he passes beyond the control and power of release of the officer who ini¬ 
tially ordered him confined, unless that officer is the commanding officer de¬ 
scribed above. Tbe release of a prisoner without proper authority is a punish¬ 
able offense (Art. 9fl). Undue delay in preferring or prosecuting charges 
should be investigated with a view to prompt disposition of the case or, when 
appropriate, the release of the accused from arrest, restriction, or confine¬ 
ment by competent authority. Any person subject to the code who is responsible 
for unnecessary delay in the disposition of any case of a person accused of 
an offense under the code is subject to trial by court-martial (Art. 98). 

23. APPREHENSION OF DESERTERS BY CIVIL AUTHORITIES. 

Any civil officer having authority to apprehend offenders under the laws of the 
United States or of a State, Territory, Commonwealth, or possession, or the 
District of Columbia may summarily apprehend a deserter from the armed 
forces and deliver him into the custody of those forces (Art. 8). 

The fact that the person who apprehended and delivered a deserter was 
not authorized to do so is not a legal ground for the discharge of the deserter 
from military custody. 

See Article 14 and appropriate regulations of the Secretary concerned as to 
delivery of offenders to and return from civil authorities. 
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PREPARATION OF CHARGES 


DEFINITIONS—WHEN PREFERRED-GENERAL RULES AND SUGGESTIONS- 
DRAFTING OF CHARGES—DRAFTING OF SPECIFICATIONS 

24. DEFINITIONS, a. Charges and specifications . The formal written 
accusation in court-martial practice consists of two parts, the technical charge 
and the specification. For offenses in violation of the code, the charge merely 
indicates the article the accused is alleged to have violated, while the specifica¬ 
tion sets forth the specific facts and circumstances relied upon as constituting 
the violation. Each sjiccification, together with the charge under which it is 
placed, constitutes a separate accusation. The term “charges,” or “charges and 
specifications,” is applied to the formal written accusation or accusations against 
the accused. See Article 30. 

6. Additional charges . New and separate charges preferred after others 
have been preferred are known in military law as “additional charges.” These 
ordinarily relate to transactions not known at the time or to offenses committed 
after the original charges were preferred. Charges of this character do not 
require a separate trial if incorporated in the trial of the original ones before 
arraignment, but necessary preliminary procedures for all charges must be 
completed. See 65ft. Additional charges may not be incorporated in the trial 
after arraignment 

25. WHEN PREFERRED. When any |>crson subject to the code is placed 
in arrest or confinement prior to trial, immediate steps shall be taken to inform 
him of the specific wrong of which he is accused (32/(1)) and to try him or to 
dismiss the charges and release him (Art 10). Any person subject to the code 
who is responsible for unnecessary delay in the disposition of any case of a 
person accused of an offense under the code shall be punished as a court-martial 
may direct (Art. 98). When it is intended to prefer charges, they should lie 
preferred without unnecessary delay. An accumulation or saving up of charges 
through improper motives is prohibited; but when a good reason exists—as 
when a person is j>ermitted to continue a course of conduct so that a ringleader 
or other conspirators may also be discovered or when a suspected counterfeiter 
goes uncharged until his guilty knowledge becomes apparent—a reasonable 
delay is permissible if the person concerned is not in arrest or confinement. 

Ordinarily, charges for an offense should not be preferred against an 
individual if, after investigation, the only available evidence that the offense 
was committed is his statement that he committed it. In rare cases, however, 
it may be advisable to prefer charges before the completion of an investigation 
made pursuant to such a statement, as, for example, when the statute of limita¬ 
tions may run before all contemplated witnesses can be interrogated. 
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26. GENERAL RULES AND SUGGESTIONS, a. Elements of the 
offense. Before drafting charges and specifications, the accuser should analyze 
the facts and study the pertinent paragraphs of chapter XXVIII, in which 
appear the elements of proof of various offenses, and appendix 6, in which the 
forms of specifications are set forth. 

b. Offenses arising out of one transaction . One transaction, or what is 
substantially one transaction, should not be made the basis for an unreasonable 
multiplication of charges against one person. A j>erson should not be charged 
wdth both disorderly conduct and assault if the disorderly conduct consisted 
in making the assault, or with both a failure to report for a routine scheduled 
duty, such as reveille, and with absence without leave if the failure to report 
occurred during the period for which he is charged with absence without leave. 
The larceny of several articles should not be alleged in several specifications, 
one for each article, when the larceny of all of them can properly be alleged in 
one specification (200a(8)). If a person willfully disobeys an order to do a 
certain thing, and persists in his disobedience when the same order is given by 
the same or other superior, a multiplication of charges of disobedience should 
be avoided (1694). There are times, however, when sufficient doubt as to the 
facts or the law exists to warrant making one transact ion the basis for charging 
two or more offenses. See 744(4) and 76a(5). 

c. Joining minor and serious offenses. Ordinarily, charges for minor 
derelictions should not be joined with charges for serious offenses. For example, 
a charge of failure to report for a routine roll call should not be joined with 
a charge of burglary. If. however, the minor offense serves to explain the cir¬ 
cumstances of the greater offense, it is permissible to charge both. But see 30y 
and 33 /j regarding joinder of charges at a single trial. 

d . Joint offenses. A joint offense is one committed by two or more persons 
acting together in pursuance of a common intent. See 150 for a discussion of 
principals and 157 for a discussion of accessories after the fact. Principals may 
be charged jointly with the commission of the same offense, but an accessory 
after the fact cannot be charged jointly with the principal he is alleged to have 
received, comforted, or assisted. Offenders arc proj>erly joined only if there is 
i common unlawful design or purpose; the mere fact that several persons hap- 
pen to have committed the same types of offenses at the same time, although 
material as tending to show concert of purpose, does not necessarily establish 
it. The fact that several |>orsons happen to have absented themselves without 
leave at al>out the same time will not, in the absence of evidence indicating a 
conspiracy, justify joining them in one specification, for they may merely have 
been availing themselves of the same opport unity of leaving. 

In joint offenses, the participants may be separately or jointly charged. 
However, if the participants are mcml>ers of different armed forces, they should 
be charged separately. See 13. The preparation of joint charges is discussed in 
detail in appendix 6(a)(8). The advantage of a joint charge is that nil the 
accused will be tried at one trial, thereby saving time, labor, and expense. This 
must be weighed against the possible unfairness to the accused which may result 
if their defenses are inconsistent or antagonistic. See 69rf (Motion to sever). 
In drafting charges, it must also be remembered tlmt an accused cannot be 
called as a witness except upon his own request (148c). If, therefore, the testi- 
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mony of an accomplice is necessary, he should not be tried jointly with those 
against whom he is expected to testify. 

27. DRAFTING OF CHARGES. The technical charge should be appro¬ 
priate to all specifications under it and ordinarily will be written: “Violation 
of the Uniform Code of Military Justice, Article —...giving the number of 
the article. Subparagraphs of the article under which the specification is laid 
need not bo stated. Thus, in alleging murder while engaged in the perpetration 
of a robbery, “Art icle 118” is alleged in the charge, not “Art icle 118(4).” When 
an offense is specifically defined in a particular punitive article, it ordinarily 
should be charged under that article rather than under Article 134, the general 
article. Neither the designation of a wrong article nor the failure to designate 
any article is ordinarily material, provided the specification alleges an offense 
of which courts-mart ial have jurisdiction. For example, if an offense is alleged 
for which a mandatory punishment is prescribed by a particular article, such 
as premeditated murder (Art. 118), the mandatory punishment prescribed by 
the correct article must be adjudged, even if the offense has been laid under 
another article. See 74c. For other inst ruct ions, sec appendix 6 a. 

28. DRAFTING OF SPECIFICATIONS, a . Contents of specification. 

The specification should include the following: 

(1) The name of the accused and a show ing, either by a description by 
rank and organization or otherwise, that he is within court-martial juris¬ 
diction as to persons. For rules as to the manner of describing the accused, 
see the instructions in appendix (to. The service number of the accused 
should not api>ear in the specification. 

(2) A statement of where and when the offense was committed. Exam¬ 
ples of the correct form for alleging place and time appear in appendix (to. 

(3) A statement in simple and concise language of the facts constituting 
tlie offense. As a general rule, the facts so stated will include all the ele¬ 
ments of the offense sought to be charged. However, see appendix 6c for 
examples of permissible abbreviated pleadings. See 87a(2) as to the legal 
sufficiency of specifications. Any intent or state of mind, such as guilty 
knowledge, expressly made an essential element of an offense should l>e 
alleged; thus, the offense of delivering less than is called for by receipt in 
violation of Article 132 should be alleged as “knowingly” done. If the 
alleged act of the accused is not specifically proscribed by one of the puni¬ 
tive articles of the code, but is made an offense under the code by appli¬ 
cable statute (including Arts. 133 and 134), regulations, or custom having 
the effect of law (2136), w'ords importing criminality such as “wrong¬ 
fully,” “unlawfully,” “without authority,” or “dishonorably,” depending 
upon the nature of the particular offense involved, should be used to de¬ 
scribe the accused’s acts. In this connection, see 28c. However, if the alleged 
act of the accused would not under any circumstances be an offense, the 
mere addition to the specification of words importing criminality will 
not in itself convert the act into an offense. To a reasonable extent, mat¬ 
ters of aggravation may be recited. If applicable, the wording of the appro¬ 
priate punitive article or other statute should be used in preference to a 
supj>osedly equivalent expression. For example, in charging a person with 
being found drunk on duty, the specification should not allege that he 
was found intoxicated on duty. 
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b. Each specification to allege but one offense. One specification sliould 
not allege more than one offense either conjunctively or in the alternative. 
Thus, a specification should not allege that the accused “lost and destroyed” 
or that he “lost or destroyed” certain property. However, if two acta or a 
series of acts constitute one offense or if an offense is committed by more than 
one means, they may be alleged conjunctively. 

c. Alleging written instruments; orders; directives. When a written 
instrument, for example, a false pass, a forged document, or a threatening let¬ 
ter, or a part thereof, forms the gist of an offense, the specification should set 
forth the writing, preferably verbatim, and the act or acts which constitute 
the offense. When the offense alleged constitutes a violation of an official direc¬ 
tive, the specification should contain sufficient information to indicate what 
specific directive, or part thereof, the accused is alleged to have violated, and 
the act or acts which constitute the alleged violation. In this connection, see 
147a and 171. However, omission, or au error in the citation, of the directive 
docs not constitute fatal error if the omission or error does not mislead the ac¬ 
cused to his prejudice. Oral statements should be set out as nearly as possible in 
exact words, but should always Iks qualified by the words “or words to that 
effect,” or some similar expression. 

d. Specimen forms. Specimen charges and forms for specifications cover¬ 
ing the more usual offenses are in nppemlix 6. These prescribed forms should 
always l>e used when they are applicable or when they can be adapted to the 
offense which is to be alleged. 
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SUBMISSION OF AND ACTION UPON CHARGES 


INITIATING AND PREFERRING CHARGES—BASIC CONSIDERATIONS-ACTION 
BY PERSON HAVING KNOWLEDGE OF A SUSPECTED OFFENSE—ACTION BY 
COMMANDER EXERCISING IMMEDIATE JURISDICTION UNDER ARTICLE 15- 
ACTION BY OFFICER EXERCISING SUMMARY COURT-MARTIAL JURISDIC¬ 
TION—INVESTIGATION OF CHARGES—ACTION BY OFFICER EXERCISING 
GENERAL COURT-MARTIAL JURISDICTION 

29. INITIATING AND PREFERRING CHARGES. a. Who may 
initiate . Charges are initiated by someone bringing to I he attention of the 
military authorities information concerning an offense suspected to have l)een 
commited by a person subject to the code. This information may, of course, Ik* 
received from anyone, whether subject to the code or not. 

6. I Vho may prefer . Any person subject to the code may prefer charge, 
even if he is under charges, in arrest, or in confinement. In many cases, if the 
commander who exercises immediate jurisdiction over the accused under Article 
15 is not empowered to convene courts-martial, he actually prefers the charges. 
However, when such a commander is also empowered to convene courts-martial 
and has only an official interest in the disposition of the case, it is customary 
for him to direct a commissioned officer of his command to make a preliminary 
inquiry into the suspected offense and to prefer appropriate charges if the 
facts shown by the inquiry warrant the preferring of charges. See 5a(3) and 
(4), 33e7, and Article 1(9). 

c. Ordering preferment . A j>erson subject to the code cannot be ordered 
to prefer charges to which he is unable truthfully to make the required oath on 
his own responsibility. 

d. Preparation of charge sheet . Charges will be prepared as prescribed 
by regulations of the Secretary of a Department. 

e. Signing and swearing to charges. Charges and specifications shall be 
signed under oath before a commissioned officer of the armed forces authorized 
to administer oaths. For example, they may not be sworn to before a warrant 
officer wto is not commissioned, even if such a warrant officer is an adjutant 
and therefore would have general authority to administer oaths for other pur¬ 
poses. See 113 and Articles 30 and 136. The form of oath is prescribed in 114£ 
and is sot forth on the charge sheet. In no case may an accused be tried on 
unsworn charges over his objection. 

30. BASIC CONSIDERATIONS. The following basic considerations 
apply to any action upon a charge or with respect to a suspected offense: 

a. No [verson subject to the code may interrogate, or request any statement 
from, an accused or a person suspected of an offense without first informing 
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him of the nature of the accusation and advising him that he does not have to 
make any statement regarding the offense of which he is accused or suspected 
and that any statement made by him may be used as evidence against him in a 
trial by court-martial. See Article 31(b). 

6. In an interrogation at which an accused or suspect is in custody, he w ill 
also be advised that he has a right to consult with counsel, provided as indicated 
in 34c, and to liave counsel present at the interrogation. After having been 
advised of these rights, the accused or suspect ordinarily should not be inter¬ 
rogated in the absence of counsel unless be expressly and voluntarily states (1) 
that he docs not desire counsel and (2) that he is willing to make a statement 
See 140a(2). 

c. No charge may l>c referred to a general court-martial for trial until the 
formal investigation required by Article 32 has boon made (34). 

d. No charge may l>c referred to a general court-martial for trial until it 
has been referred for consideration and advice to the staff judge advocate or 
legal officer of the convening authority (356/ Art. 34(a)). 

e . No charge may be referred for trial if the convening authority is satisfied 
that the accused is insane or was insane at the time of the offense charged (121). 

f. When it appears to any accuser, or to any investigating officer or com¬ 
mander to whom sworn charges are forwarded in a particular case, that a 
witness then available may not be so available at a subsequent stag© of the 
proceedings or that, because of distance or other reasons, the disposition of the 
case may be delayed pending the taking of depositions, he will promptly make 
the matter known to the officer competent to convene a court-martial for the 
trial of the offense charged so that depositions may be taken in accordance with 
the provisions of Article 49. See 5 and 117. 

g. Subject to jurisdictional limitations and at the discretion of the con¬ 
vening authority, charges against an accused, if tried at all, ordinarily should 
bo tried at a single trial by the lowest court that has power to adjudge an ap¬ 
propriate and adequate punishment. See 2Cc and 33A. 

h. Immediately upon receipt of charges or of information as to a suspected 
offense, the proper authority shall determine the type of restraint, if any, that 
is to 1)0 imposed on the accused pending trial or other disposition of the case. 
See 186,20,22, and Article 10. 

L Upon receipt of charges or of information as to a suspected offense, the 
proper authority — ordinarily the immediate commanding officer of the ac¬ 
cused — shall take prompt action to determine what disposition should be made 
thereof in the interests of justice and discipline. See Articles 30 and 98. When 
a j>erson is held for trial by a general court-martial, the commanding officer 
shall, within eight days after the accused is ordered into arrest or confinement, 
if practicable, forward the charges, together with the investigation and allied 
paj>ers, to the officer exercising general court-martial jurisdiction; otherwise 
he shall report in writing to that officer the reasons for delay (Art, 33). 

31. ACTION BY PERSON HAVING KNOWLEDGE OF A SUS¬ 
PECTED OFFENSE. When any person has knowledge of an offense com¬ 
mitted by a person subject to the code, it is customary to report the facts to the 
commander exercising immediate jurisdiction over the accused under Article 
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15 to permit that commander to take the action outlined in 32. If charges are 
preferred by someone other than the commander who exercises immediate juris¬ 
diction under Article 15, they should lie forwarded to that commander to per¬ 
mit him to take the action outlined in 32. 

32. ACTION BY COMMANDER EXERCISING IMMEDIATE JU¬ 
RISDICTION UNDER ARTICLE 15. The provisions of this paragraph (32) 
apply only when the commander exercising immediate jurisdiction is not also 
empowered to convene courts-martial. If this commander is so empowered, see 
33. Upon receipt of charges or information indicating that a member of his 
command has committed an offense punishable by the code, action will be taken 
by the commissioned officer or warrant officer immediately authorized to exer- 
ciso powers over the accused under Article 15, who is referred to hereafter in 
tliis chapter as the “immediate commander.” Ordinarily he will dispose of the 
case in the follow ing manner: 

а. General . A11 actions taken under this paragraph are subject to the basic 
considerations stated in 30. 

б. Preliminary inquiry . lie will make, or cause to bo made, a preliminary 
inquiry into the charges or the suspected offenses sufficient to enable him to make 
an intelligent disposition of them. This inquiry is usually informal. It may be 
conducted by the commander or by a member of his command. It may consist 
only of an examination of the charges and the summary of expected evidence 
which accompanies them. In other cases it may involve a more extensive investi¬ 
gation and the collection of evidence. With respect to searches, see 152. See 32/ 
for the information which must accompany charges if they are forwarded with 
a recommendation for trial. It is not the function of the person making the 
inquiry merely to prepare a case against the accused. He should collect and 
examine all evidence that is essential to a determination of the guilt or innocence 
of the accused, as well as evidence in mitigation or extenuation. 

c. Preferring charges . When charges have not already l>ecn preferred 
and the preliminary inquiry shows that offenses punishable by the code have 
been committed by a member of his command, he may prefer appropriate 
charges for those offenses which he believes cannot properly be disposed of 
under Article 15. Charges may be preferred against an accused who is absent 
without authority, to stop the running of the statute of limitations. If charges 
have already boon preferred but they are not formally correct or do not conform 
to the expected evidence, formal corrections, and those changes in the charges 
and specifications which are needed to make them conform to the evidence, 
may be made (33<f; Art. 34(b)). When the preliminary inquiry shows that 
additional or different offenses have been committed (246), the immediate 
commander may prefer appropriate new charges for those offenses which he 
believes cannot properly be disposed of under Article 15. In such a case, he 
should consolidate all charges against the accused into one set of charges. 

(L Dismissal of charges . He may decide, as a result of the preliminary 
inquiry, that all or some of the charges do not warrant further action because 
they are trivial, do not state offenses, or arc unsupported by available evidence, 
or because there are other sound reasons for not punishing the accused with 
respect to the acts alleged. Likewise, as to suspected offenses for which charges 
have not been preferred, he may determine that charges should not be preferred. 
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If so, he need not prefer charges. Unless competent superior authority has 
directed otherwise, he may dismiss all or part of any charges that have been 
preferred. With respect to offenses for which charges have been preferred, 
specifications and charges thus disposed of w ill be lined out and initialed. If all 
offenses charged are dismissed, he may notify the accuser of the action taken 
and the reasons therefor. 

e. Nonjudicial punishment . Unless competent superior authority has 
directed otherwise, he may impose punishment under Article 15 for any minor 
offense, whether or not it is charged. Sec 128 and 131. With respect to offenses 
for which charges have been preferred, specifications and charges disposed of 
under Article 15 will be lined out and initialed and any remaining charges 
and specifications renumbered. If he believes punishment under Article 15 is 
proper in the case of a commissioned officer or warrant offn'er, he ordinarily 
should forward the charges and allied papers or the report of preliminary 
inquiry to the officer exercising immediate summary court-martial jurisdiction 
with an appropriate recommendation. When reduction in pay grade is con¬ 
sidered a proper punishment and he is not authorized to impose that punish¬ 
ment, he should forward the charges or report to a commander who has that 
authority under Article 15. In this connection, see 129 and 131ft (2). 

f. Forwarding charges. If trial by court-martial is believed to be appro¬ 
priate for any remaining offenses, the charges will lie forwarded, ordinarily 
through the chain of command, to the officer exercising summary court-mailial 
jurisdiction over the command of which the accused is a member. In forwarding 
the charges, the following rules will be observed: 

(1) Informing accused of charges. Before forwarding the charges, the 
immediate commander will inform* the accused of the charges against him 
(Ada. 10, 30(b)) and complete and sign the certificate to that effect on the 
charge sheet. When, because of the unavailability of the accused, it is imprac¬ 
ticable to comply with this requirement, a report of the circumstances will lie 
included in the letter forw arding the charges. 

(2) Notice of refusal to accept punishment under Article 15. The imme¬ 
diate commander will note in the space provided on page 4 of the charge sheet 
whether the accused has been permitted and has elected to refuse punishment 
under Article 15 as to any offense charged. See 16a, 132, and Article 20. 

(3) Minor offenses. When charges are submitted with a view* to trial by 
summary court-martial or action under Article 15, they need not l>e forwarded 
by a formal letter of transmittal, but should bo accompanied by evidence of 
admissible previous convictions and sufficient information about the circum¬ 
stances, including an informal summary of the expected evidence, to enable 
the commander receiving them to make an intelligent disposition of the case 
without an additional investigation. 

(4) Serious offenses. When charges arc submitted with a view to trial 
by special or general court-martial, they will lie fonvardod by a letter of trans¬ 
mittal signed personally by the forwarding officer. The letter w ill include, or 
earn* as inclosures, the following: 

(a) A summary of the evidence expected from each witness or other 
source. The signature of each witness to the summary of his testimony will be 
obtained unless the procurement of the signature will unduly delay the for¬ 
warding of thechnrges. 
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( b) All reasonably available documentary evidence and exhibits. If, 
because of the bulk of this evidence or for other good reason, it is inadvisable 
to forward it with the letter of transmittal, it should bo properly marked, 
preserved, and referred to in the charges or the letter of transmittal, with a 
statement as to where it may be found. 

(o) Evidence of admissible previous convictions by courts-martial 
(756(2)) which, in the case of enlisted persons, is usually in the form of on at¬ 
tested copy of the pertinent entries in the accused’s personnel records. See 
1436(2) and 1446 (Official records). 

(d) Explanation of any unusual features of the case, including such 
matters as the character of the accused’s military service before the offense 
charged and his record before entry into the military service, if known. 

(e) Specific recommendation as to the disposition of the charges. 

33. ACTION BY OFFICER EXERCISING SUMMARY COURT- 
MARTIAL JURISDICTION. Upon the receipt of charges or information 
indicating that a member of his command has committed an offense punishable 
by the code, the officer exercising summary court-martial jurisdiction over the 
accused will—subject to the basic considerations stated in 30—ordinarily dis¬ 
pose of the case in the following manner: 

а. Preliminary inquiry . When charges have not already been preferred, 
and the officer exercising summary court-martial jurisdiction is also the com¬ 
mander exercising immediate jurisdiction over the accused under Article 15, 
he may take the action outlined in 326 and r. However, if the officer exercising 
summary court-martial jurisdiction becomes an accuser in fact, he renders 
himself ineligible to exercise whatever |>owers he may have had to convene a 
special or general court-martial for the trial of the case. See Articles 22(6) and 
23(6). Accordingly, when he has only an official interest in the case (5a(4)), 
ho ordinarily will transmit the available information about the case to an of¬ 
ficer of his command “for preliminary inquiry and report, including, if appro¬ 
priate in the interest of justice and discipline, the preferring of any charges 
which appear to you to be sustained by the expected evidence.” 

Unless otherwise directed, the officer to whom such a case is transmitted 
will make a preliminary inquiry similar to that described in 326. If the officer 
making tho inquiry forwards his report without preferring charges, the officer 
exercising summary court-martial jurisdiction will take the action outlined in 
32, as appropriate. If the officer making the inquiry prefers charges, the officer 
exerrising summary court-martial jurisdiction will dispose of them in accord¬ 
ance with the rules proscribed in the remaining subparagraphs of this 
paragraph (33). 

б. Date of receipt . Immediately upon the receipt of sworn charges, the 
officer exercising summary court-martial jurisdiction over the command will 
cause tho hour and date oi receipt to be entered in th© space provided on page 
3 of the charge sheet. This date is important as it fixes the end of the period of 
time which is to be considered in determining whether tho prosecution of the 
accused is barred by the statute of limitations. See Article 43(b) and (c). 

c. Informing accused of charges . If, when charges arc received by tho 
officer exercising summary court-martial jurisdiction, it appears that the 
accused has not been advised of the charges against him, the action prescribed 
in 32/(1) will bo taken promptly. 


7-5 




10541 


FEDERAL REGISTER 


1 331 CHAPTER VII 

d. Alterations . The officer exercising summary court-martial jurisdiction 
will make a preliminary examination of the charges and the allied papers to 
determine whether the specifications are laid under the proper punitive articles, 
are formally correct, and are supported by the expected evidence. Charges 
forwarded or referred for trial and the accompanying papers should be free 
from defect of form and substance, but delays incident to the return of paj>ers 
to the accuser for correction of defects which are not substantial will be avoided. 
Obvious errors may be corrected and the charges may be redrafted over the 
accusers signature, provided the redraft does not include any person, offense, 
or matter not fairly included in the charges as preferred. Corrections and 
redrafts should be initialed by the officer making them. If a change involves the 
inclusion of any person, offense, or matter not fairly included in the charges 
as preferred, now charges, consolidating all offenses which are to be charged, 
should be signed and s>vom to by an accuser. See Article 34(b). 

c. Investigations . When the offenses are so serious that it may be appro¬ 
priate to forward them with & recommendation for trial by general court- 
martial, he will appoint a commissioned officer to investigate the charges in 
accordance with 34 and Article 32, subject to the following exceptions: 

( 1 ) Effect of investigation of subject matter before charges preferred . 
If an investigation of the subject matter of an offense was conducted before the 
accused was charged with the offense, for example, by a court of inquiry, and if 
the accused was present at the investigat ion and was afforded the rights set forth 
in Article 32(b), no further investigation of that charge Is necessary unless it 
is demanded by the accused after he is informed of the charge. A demand for 
further investigation in such a case entitles the accused to recall witnesses for 
further cross-examination and to offer any new evidence in his own behalf. See 
Article 32(c). 

(2) Effect of changing charges after investigation is made. If the charges 
were investigated pursuant to 34 and Article 32(b) before reaching the officer 
exercising summary court-martial jurisdiction, he need not direct another in¬ 
vestigation unless there is reason to believe that a further investigation would 
aid in the administration of military justice. In any event, supplementary in¬ 
vestigations by the same or a different investigating officer may be directed. 
If, at any time after an investigation under Article 32(b) has been conducted, 
the charges are changed to allege a more serious or essentially different offense, 
a new investigation should be directed to give tlie accused an opportunity to 
exercise the privileges afforded him by 34 and Article 32(b) with respect to 
the new or different matters alleged. In this connection, we 33rf. 

f. Dismissal of charges . Tie has the same authority as the commander 
exercising immediate jurisdiction over the accused under Article 15 with 
respect to dismissal of all or part of the charges. In this connection, see 32 d. 

If the officer exercising summary court-martial jurisdiction finds that trial 
of a particular case would be warranted except for the fact that it would 
probably be detrimental to the prosecution of a war or inimical to the national 
security, he will, without dismissing any charges that may have been preferred, 
forward the case to the officer exercising general court-martial jurisdiction 
over the command. Any officer exercising general court-martial jurisdiction 
who receives the charges in such a case is authorized to determine whether trial 
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of the accused is warranted under the circumstances and, if so, whether the 
security considerations involved are paramount to tonal. As appropriate under 
the circumstances, such a commander may dismiss the chargee, authorize their 
trial, or forward them to the Secretary concerned. In this connection, see 
Article 43(e). 

g. Non judicial punishment . Tie has the same authority as the commander 
exercising immediate jurisdiction over the accused under Article 15 with re¬ 
spect to the imposition of nonjudicial punishment See 32c, 120, and 131. He 
may impose this punishment himself or he may return the case to the imme¬ 
diate commander of the accused for appropriate action. In the case of war* 
rant officers and commissioned officers, he may, unless his disciplinary' authority 
has been limited or withheld (128), impose nonjudicial punishment. If his 
authority has been limited or withheld, or if he believes a greater punishment 
is appropriate in the interest of justice and discipline, he should forward the 
charges and allied papers or, if charges have not been preferred, the report of 
preliminary’ inquiry to the officer exercising general court-martial jurisdiction 
or the general or flag officer in command. See 1316(1) (6) and Article 15(b) 
(I) (B). 

h . Disposition of the charges by trial . 1 f he determiues that some punish¬ 
ment should be adjudged against the accused but that punishment under 
Article 15 is not appropriate or has in a proper case been refused by the accused, 
he must decide to which kind of court-martial the case should be refer¬ 
red. Subject to jurisdictional limitations and at the discretion of the conven¬ 
ing authority, charges against an accused, if tried at all, ordinarily should be 
tried at a single trial by the lowest court that has the power to adjudge an 
appropriate and adequate punishment. See 26c, if both major and minor of¬ 
fenses are involved. Hie fact that, upon conviction of a particular offense, 
the Table of Maximum Punishments (127c) may authorize a punishment in 
excess of that which can be adjudged by a summary or special court-martial 
does not in itself preclude reference of such an offense to a summary or special 
court-martial for trial. In this connection, see 15 a and 16a as to the authority 
to cause a capital case to be tried by an inferior court-martial. He should take 
into consideration the character and prior service of the accused in deciding 
upon his action or recommendation. If lie determines that the offense is so 
serious that the accused, if convicted, should be separated from the service by 
a punitive discharge, he must decide to which court the case should be referred 
in order that the appropriate kind of discharge—dishonorable or bad-con¬ 
duct—may be adjudged. In this connection, sec 76 a (3) and (4). Ordinarily, a 
specification as to which the statute of limitations (Art. 43) apparently may l>e 
successfully pleaded should not be referred for trial. See 68c. 

/. Forwarding charges. When trial by a special or general court-martial 
is deemed appropriate and he is not empowered to convene such a court for the 
trial of the case (5a, 6), he will forward the charges and necessary allied papers, 
in accordance w ith regulat ions of the Secretary concerned, to an officer exorcising 
the appropriate kind of court-martial jurisdiction. If, however, the forward¬ 
ing officer is an accuser (5a(4)), the court must be convened by a compe¬ 
tent authority superior in rank or command. The charges will be forw arded by 
indorsement or letter of transmittal, signed by the forwarding officer, and will 
contain his recommendation as to their disposition. If the charges are forwarded 


7-7 







10546 


FEDERAL REGISTER 


f 331 CMAPTO VII 

with a recommendation for trial by general court-martial, the forwarding of* 
ficer should observe the following rules: 

(1) He will inclose a copy of the report of investigation made under 34 
and Article 32 or will explain why such an investigation was not made 
before forwarding the charges. 

(2) If an investigation under 34 and Article 32 was made, he will cause 
a copy of the substance of the testimony taken on both sides during the 
investigation to be furnished to the accused and will report that fact in 
his indorsement or letter of transmittal. 

(3) lie will note in the indorsement or letter of transmittal whether 
any material witnesses may not be available at the time of the trial and 
the action that lias been initiated to have these witnesses or their depositions 
available at the trial. Sec chapter XXIII and Article 40. 

j. Reference for trial.(l) Manner of reference. Charges are ordinarily 
referred to a court-martial for trial by means of the indorsement on the charge 
sheet. Although the indorsement is usually completed on all copies of the charge 
sheet, only the original need be signed. The indorsement may include any 
proper instructions; for instance, a direction that the charges bo tried with 
certain other charges against the accused (246), or in a common trial with other 
persons (33/), or that a capital case be treated as not capital (15a(3)); or, in 
a special court-martial, that the authorised maximum punishment does not in¬ 
clude a bad-conduct discharge (156). If, for any proper reason, it is desired to 
refer charges to a court different than that to which they were originally re¬ 
ferred, the new reference is customarily accomplished by means of a new in¬ 
dorsement affixed to the charge sheet. In such a case tlie original indorsement 
is lined out and initialed. 

(2) Special court-martial. The officer exercising summary court-martial 
jurisdiction (Sc; Art. 24) is often also empowered to convene special courts 
martial (56; Art. 23). If he is so empowered and determines that trial by special 
court-martial is appropriate, ho should complete the indorsement in the pre¬ 
scribed manner and transmit the charges and allied papers to the trial counsel 
of the court 

(3) Summary court martial. If ho determines that trial by summary 
court-martial is appropriate, he should complete the indorsement in the pre¬ 
scribed manner and transmit the charges to the summary court-martial. If 
the only officer present with a command decides to try the charges as summary 
court-martial, no indorsement is required. 

k. Reporters in trials by special courts-martial . When the convening 
authority is authorized to direct that a reporter not b© detailed or employed for 
trials by special courts-martial, he may, in an appropriate case, include in the 
indorsement referring the charges for trial the direction, “Reporter not au¬ 
thorized.” In this connection, see 7. 

L Common trial. If two or more persons are charged w ith the commission 
of an offense or offenses which, although not jointly committed (2GJ), were 
committed at the same time and place and are provable by the same evidence, 
the convening authority may in his discretion direct a common trial for these 
offenses only. Offenses charged against different accused which are not closely 
related should not bo tried in a common trial, notwithstanding the fact that 
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some other offenses with which each accused is charged may be closely related. 
See 69tf (Motion to sever). 

m. Suspected insanity . If ho suspects that an accused lacks mental 
capacity or that ho was not mentally responsible at the time of the offense 
charged, he should initiate an inquiry into the mental condition of the accused 
as provided in 121. 

51. INVESTIGATION OF CHARGES, a. Introductory statement. No 
charge may be referred to a general court-martial for trial until a thorough 
and impartial investigation thereof has been made (Art. 32). 

The officer appointed to make such an investigation should be a mature 
officer, preferably an officer of the grade of major or lieutenant commander or 
higher, or one with legal tmining and experience. Neither the accuser nor any 
officer who is expected to become the military judge or a member of the prosecu¬ 
tion or defense upon possible trial of the case will be designated as investigating 
officer. 

In conducting the investigation, the investigating officer will comply with 
Articles 31 and 32. The purpose of the investigation required by Article 
32 is to inquire into the truth of the matters set forth in the charges, the form of 
the charges, and to secure information upon which to determine what disposi¬ 
tion should be made of the case. It is not the function of the investigating of¬ 
ficer to perfect a case against the accused, but to ascertain and impartially 
weigh nit. available facts in arriving at his conclusions. He is required to conduct 
a thorough arul impartial investigation and is not limited to the examination 
of witnesses and documentary evidence listed on the charge sheet or mentioned 
in the papers accompanying the charges. He should extend his investigation 
as far as may be necessary to make it thorough. The investigation should be 
dignified and military, as brief as is consistent with thoroughness and fairness, 
and limited to the issues raised by the charges and to the proper disposition of 
the case. Any failure to comply substantially with the requirements of Art icle 
32 which results in prejudice to the substantial rights of the accused at the 
trial—such as a denial of a reasonable opportunity to secure material witnesses 
for use at the trial or of an opportunity to prepare his defense—may require a 
delay in disposition of the case or disapproval of the proceedings. See 69c and 
87c. Similarly, a failure to comply with the provisions of Article 31 may result 
in a miscarriage of justice. Recommendations of an investigating officer are 
advisory only. 

The remainder of this paragraph (34) is intended primarily to indicate 
a proper procedure in the usual cases. Variations to meet the circumstances of 
other cases or exceptional or local conditions, or for any other good reason, are 
not only permissible but should be adopted, provided the spirit and purpose of 
the statutory requirements referred to above are observed and carried out. 

6. Advising the accused . At the outset of the investigation the accused 
will Ik* informed of the following: The offense charged against him; the name 
of the accuser and of the w itnesses against him as far as then know n by the in¬ 
vest igating officer; the fact that charges are about to be investigoted; his right 
to have counsel certified under Article 27(b) represent him at the investigation 
if he so desires, including the several alternatives available to him as set forth 
in 34c; his right to cross-examine witnesses against him if they are available 
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and to present anything be> may desire in own behalf, cither in defense, ex¬ 
tenuation, or mitigation; his right to have the investigating officer examine 
available witnesses requested by him; his right to make a statement in any 
form; and his rights under Article 31 (b). 

c. Counsel . If the accused requests that he be represented by counsel, the 
investigating officer will promptly report the request to the officer who referred 
the charges for investigation. The latter will take the following action: 

(1) If the accused desires civilian counsel provided by him, ho will give 
the accused a reasonable opportunity to obtain the civilian counsel without 
unduly delaying the investigation, but that counsel will not be provided 
at government expense; or 

(2) If the accused desires military counsel of his own selection and that 
counsel is reasonably available within the command, he will provide that 
military counsel. If the counsel is not under the command of the officer 
who referred the charges for investigation, that officer will take prompt 
action to ascertain the availability of the requested counsel and, if available, 
to obtain his services without unduly delaying the investigation; or 

(3) If counsel is not provided as indicated in (1) or (2) above and 
if the officer who ordered the investigation is the officer exercising general 
court-martial jurisdiction over the command, he will detail counsel certified 
under Article 27(b) to represent the accused as counsel at the investigation; 
otherwise he will forward the request of the accused directly and expedi¬ 
tiously to the officer exercising general court-martial jurisdiction over the 
command, who will promptly designate and provide certified counsel. 

The principles stated in 426 and, except as indicated above, in 48 apply 

equally to the counsel at the investigation. Whenever counsel is requested by the 
accused, the investigation will be conducted in the presence of the counsel unless 
the accused expressly excuses him. 

If practicable, charges inu3i be forwarded to the officer exercising general 
court-martial jurisdiction within eight days after an accused is ordered into 
arrest or confinement (Art. 33). The investigation should be oonducted 
promptly, while the events are fresh in the minds of witnesses. An investiga¬ 
tion will not be delayed if the accused is unable to obtain civilian counsel 
provided by him within a reasonable time after having been given an 
opportunity to obtain that counsel. 

I f the accused is represented by counsel, the government may be represented 
at the investigation by counsel with equivalent qualifications designated by the 
officer who directed the investigation, at the discretion of the latter. 

rf. Witnesses . All available witnesses, including those requested by the 
accused, who appear to be reasonably necessary for a thorough and impartial 
investigation will be called and examined in the presence of the accused, and if 
counsel has been requested, in the presence of the accused and his counsel. 
Ordinarily, application for the attendance of any witness subject to military 
law will be made to the immediate commanding officer of the witness, who will 
determine the availability of the witness. There is no provision for paying 
compensation to any witness who gives evidence at the pretrial investigation. 
There is no provision for compelling the attendance of witnesses not subject to 
military jurisdiction. 

Witnesses who give evidence during the investigation must be examined 
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on oath or affirmation and, unless procurement of their signatures will cause 
undue delay in the completion of the investigation, they should sign and swear 
to the truth of the sul>stanee of their statements after they have been reduced 
to writing. If the accused elects to make a statement, he shall have the option 
of making it under oath or affirmation or of making an unsworn statement and 
he should be afforded the opportunity of signing and swearing to the truth of 
the substance of his statement after it has been reduced to writing. See 114; for 
forms of oaths. If it appears that material witnesses on behalf of the accused 
or the prosecution may not be available at the time of trial, the investigating 
officer should initiate action with a view toward obtaining necessary depositions. 
Sec 30/, 117, and Article 49. 

When the investigating officer makes known to the accused the substance 
of the testimony expected from a witness as ascertained from a written state¬ 
ment of the witness, interview with the witness, or other similar means, and the 
accused states that ho docs not desire to cross-examine the witness, the witness 
need not be called even if available. When a witness requested by the accused is 
available, the witness need not be called if the accused withdraws his request 
upon being informed that the testimony expected by the accused from the 
witness will be regarded as having been actually taken. 

To the extent required by fairness to the Government and the accused, 
documentary evidcnco and statements of witnesses who are not available will 
be shown, or the substance thereof will be made known, to the accused and, if 
counsel has been requested, to his counsel. Upon objection by the accused or Ins 
counsel, statements of unavailable witnesses which arc not under oath or affirma¬ 
tion will not be considered by the investigating officer. 

e. Formal report . Whenever it appears that the case may Ik* disposed of 
by reference to a general court-martial for trial, a formal report of investiga¬ 
tion will 1)0 made to the officer who directed it In this connection, sec 34/. Such 
a report ordinarily will be made in triplicate, but one additional copy will bo 
made for each accused in excess of one. Although previously prepared forms 
may be used, special care should be exercised to insure that the use of these 
forms does not result in perfunctory or inaccurate certifications of compliance 
with the requirements of this paragraph (34). Unless otherwise indicated by 
him, the submission of his report by an investigating officer will lw regarded 
as a statement that to the best of his knowledge and belief the investigation of 
the matters set forth in the charges was made in substantial conformance with 
all requirements, the matters set forth in the charges as to which he recommends 
trial are true, and the charges are in proper form. 

A formal report by indorsement or letter will include or carry as inclosures 
or by reference to other papers returned or submitted by him with the report: 

(1) A statement of the name, organization, or address of counsel and 
information as to the presence or absence of counsel throughout the pro¬ 
ceedings in all cases in which counsel has been requested by the accused. 

(2) A statement of the suljstance of the testimony taken on both sides, 
including any stipulated testimony, for example, when an accused with¬ 
draws a request for a witness upon being told that the testimony expected 
would be regarded as taken. One additional copy of the statement of the 
substance of the testimony taken will be prepared for each accused to enable 
the officer exercising summary court-martial jurisdiction to furnish each 
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accused with a copy if the charges are forwarded to die officer exercising 
general court-martial jurisdiction. See 33»(2) and Article 32(b). 

(3) Any other statements, documents, or matters considered by him in 
reaching his conclusions or making his recommendations, or recitals of 
the substance or nature of these items. 

(4) A statement of any reasonable ground for the belief that the accused 
is, or was at the time of an offense, mentally defective, deranged, or ab¬ 
normal. 

(5) A statement as to whether essential witnesses will be available in 
the event of trial. If essential witnesses will not be available, the reasons 
for nonavailability will be stated. 

(0) The recommendation of the investigating officer as to what dispo¬ 
sition should be made of the case. 

f . Informal report . Unless eoni|>etcnt superior authority has directed 
otherwise, if it does not appear that the case will be disposed of by reference 
for trial by general court-martial, an informal report to the officer who directed 
the investigation will be made orally or by a brief memorandum, indorsement, 
notations on the charge sheet, or other suitable means. However made, the re¬ 
port need include in abbreviated form only the items required in 34c(1), (2), 
(4), and (G) above, but the sources of any material evidence for either side 
which were not shown in the papers received by the investigating officer should 
be reported. 

35. ACTION BY OFFICER EXERCISING GENERAL COURT- 
MARTIAL JURISDICTION, a. General. The charges received by the officer 
exercising general court-martial jurisdiction ordinarily will have been investi¬ 
gated under the provisions of 34 and Article 32, and will have l>oe» examined 
and forwarded w'ith an appropriate recommendation by an officer exercising 
summary court-martial jurisdiction. The charges and allied papers usually 
will l>e in triplicate, witli one additional copy for each accused in excess of 
one. With respect to the disposition of charges received by him, he is em¬ 
powered, as the officer exercising general court-martial jurisdiction, to 
refer them for trial to a general court-martial convened by him, to authorize 
the trial of certain capital offenses by inferior courts-martial, or, in lieu of 
trial, to impose any of the punishments authorized in Article 15(b)(1)(B) 
upon commissioned officers and warrant officers of his command (See 1316(1)). 
In addition to these powers—of which only the power under Article 15 may 
be delcgnted (12Sa)—lie may take any action on the charges which the imme¬ 
diate commander (32) or the officer exercising summary court-martial juris¬ 
diction (33) is authorized to take. He may take this latter action himself or he 
may ret uni the charges and allied papers to a proper subordinate commander 
for appropriate disposition. 

b. Reference to staff judge advocate or legal officer . Before directing 
the trial of any charge by general court-martial, the convening authority shall 
refer it to his staff judge advocate or legal officer for consideration and advice. 
The convening authority may not refer a charge to a general court-martial for 
trial unless lie has found that the charge alleges an offense under the code and 
is warranted by evidence indicated in the report of investigation (Art. 34(a)). 
In those cases in which the Secretary concerned is the convening authority, the 
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appropriate Judge Advocate General shall act as the staff judge advocate or 
legal officer. In any case in which the proceedings have l>een terminated by 
declaration of a mistrial, the convening authority, !>efore directing further 
trial by general court-martial, will again refer the charges to his staff judge 
advocate or legal officer for consideration and advice. See 56* (3). 

Subject to the provisions of this paragraph (35), reference to a staff judge 
advocate or legal officer will be made and his advice submitted as provided in 
35c. The convening authority shall at all times communicate directly and 
personally with his staff judge advocate or legal officer in matters relating to the 
administration of military justice. See Article 6(b). No person who has acted 
as investigating officer, military judge, or member of the court, prosecution, or 
defense in any case may later act as staff judge advocate or legal officer in the 
same case. See Article 6(c), 

c. Action of the staff judge advocate or legal officer . The advice of the 
staff judge advocate or legal officer shall include a written and signed state¬ 
ment as to his findings with respect to whether there has been substantial 
compliance with the provisions of Article 32, whether each specification alleges 
an offense under the code, and whether the allegation of each offense is war¬ 
ranted by evidence indicated in the report of investigation. The advice should 
include, os appropriate, a discussion of the circumstances and available evi¬ 
dence, significant mitigating and extenuating factors, and any prior recom¬ 
mendations for disposition of the case. It shall also include a signed 
recommendation of the action to be taken by the convening authority. The 
recommendation will accompany the charges if they are referred for trial. 
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CONVENING ORDERS—CHANGES IN PERSONNEL—COMMAND RELATIONSHIP 

WITH COURT 

36. CONVENING ORDERS, a . General . Sec 4 to 0, inclusive, for various 
matters relating to the convening of courts-martial including the detail of a 
military judge, and the detail of trial counsel, defense counsel, and their assist¬ 
ants. It may l>e inferred that personnel detailed to court-martial duty are on 
active duty with an armed force. See Article 25. 

6. Form and content . A court-martial is created by a convening order 
issued by the convening authority. The convening order designates the kind of 
court, the place and time it is to meet, lists the members of the court, and, when 
appropriate, the military judge and the members of the prosecution and defense. 
It should designate no more members than those who are expected to I>e present 
for the trial of cases referred to the court which it convenes. The qualifications 
of the military judge under Article 26 and of the members of the prosecution 
ami defense under Article 27 are shown in the convening order. Unless other¬ 
wise provided by regulation of the Secretary concerned, the convening order 
shall also show that the certified legal personnel (Art. 26(b) and Ail. 27(b)) 
have previously taken a prescribed oath to jiorfonn their duties faithfully (Art. 
42( a)). See chapter XX11 as to oaths generally. I f enlisted persons are detailed 
as members of the court, the unit—company, squadron, ship's crew, or corre¬ 
sponding body—of which each is a-member is shown (46; Art. 25(c)). The con¬ 
vening order may contain a provision for the withdrawal of cases from other 
courts-martial and referral of those cases to the new court (56): it should con¬ 
tain no reference as to whether a reporter or interpreter is authorized. See 
appendix l for forms of convening orders. 

c. Selection of personnel . (1) General. Courts-martial atv ordinarily 
com posed of personnel of the convening authority's command. With reflect to 
utilizing personnel of other commands or other armed forces, see 4/ and g. If 
his subordinate commands are separated geographically, the convening author¬ 
ity may convene a court for each locality, using personnel from the area where 
the court is to sit. When a general court-martial is to he, or has liccn, con¬ 
vened to sit at a post, camp, station, or sul>ordinate command located at a 
distance from the officer exercising general court-martial jurisdiction, and the 
personnel of the court are selected from that post, camp, station, or sulxirdinate 
command, the commander of the installation or subordinate command should 
transmit timely recommendations to the convening authority ns to the avail¬ 
ability of members of his command, as affected by leave, reassignment, relief 
from active duty, or other matters, to act as personnel of any court to which 
they have been or may lie detailed. 
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(2) Enlisted vicmbcrs. When charges against an enlisted person have 
been referred to a general or special court-martial to which enlisted members 
have not been detailed, the accused may request that enlisted persons servo on 
the court (CIA, j; Art. 25(c)). Such a request should be made in writing before 
the conclusion of any Article 39(a) session called by the military judge prior 
to assembly, and must be made before the court is assembled for the trial of the 
accused. When a request is made, the convening authority shall: 

(a) Detail a sufficient number of eligiblo enlisted persons to the 
court and, if appropriate, relieve a sufficient number of officers or warrant 
officers from the court to the end that at least one-third of the members who will 
actually participate in the trial of the case will be enlisted persons; or 

(ft) Withdraw' the charges from the court to which they were origi¬ 
nally referred and refer them to a court which includes the required percentage 
of eligible enlisted persons; or 

(c) Advise the court before which the charges are pending to proceed 
with the trial in the alisence of enlisted members if eligible enlisted persons 
cannot be obtained because of physical conditions or military exigencies. 
When this action is taken, the convening authority should transmit to the 
trial counsel, for inclusion in the record of trial, a detailed written statement of 
the reasons why enlisted persons could not be obtained for the trial of the case. 
This statement may be transmitted to the trial counsel when the charges arc 
referred to trial if the fads are know n at that time. 

37. CHANGES IN PERSONNEL, a. General . Subject to the exceptions 
stated below (37A), it is within the discretion of the convening authority to 
make changes in the composition of courts-martial convened by him. For 
instance, he may detail new members to a court in lieu of, or in addition to, 
the members of the original court; or he may detail a new military judge, trial 
counsel, or defense counsel in lieu of the personnel designated to perforin those 
respective duties by the original convening order. When practicable, the con¬ 
vening authority should change the composition of courts-martial from time 
to time to provide the maximum opportunity for eligible personnel to gain 
experience in the administration of military justice. 

6. Exceptions . No member of a general or special court-martial may be 
absent or excused after the court has been assembled for the trial of Uie accused 
except for physical disability or as a result of a challenge or by order of the 
convening authority for good cause (Art. 29(a)). Good cause contemplates 
a critical situation such as emergency leave or military exigencies, as distin¬ 
guished from the normal conditions of military life. The determination of 
facts which constitute good cause for the excuse from attendance or the relief 
of a member rests within the discretion of the convening authority. The record 
of trial should detail the basis for absence or relief of any member after 
assembly and affirmatively establish that the absence or relief falls within 
the provisions of Article 29(a). The convening authority may not detail addi¬ 
tional members to a general or special court-martial after the court has been 
assembled unless the court is reduced below a quorum or for other good cause. 
I f practicable, lie should excuse from future sessions of the court in a particular 
case any member who was absent when testimony on the merits was heard or 
other important proceedings were held. 

See 41 r for procedure when a nicinlier is absent. 


8-2 







FEDERAL REGISTER 


10555 


CONVENING OF COUtTS-MAtTIAl 1 38d 

c. Manner in which effected . (1) Change* in composition. Changes in the 
composition of a court-martial, such as changes which involve the detail of now 
personnel to a court, or the relief of a member, are usually accomplished by the 
promulgation of formal written orders amending the original convening order. 
If it is necessary to mnke a change by oral order, message, or signal, the oral 
order, message, or signal should be confirmed by w ritten orders. For forms of 
amending orders, see appendix 4. Amendments of the original convening order 
should be kept to a minimum. To avoid making a number of separate changes 
by way of amendment, it is better practice to convene a new court* If trial 
proceedings have not begun, any case pending before the old court may l>e 
withdrawn from it and referred to the new court subject to the limitations in 56. 
In convening a new court, the old court should not Ik? dissolved, nor the order 
convening the old court rescinded or revoked, as it may l>e necessary to reas* 
semble the old court for revision proceedings, 

(2) Excusing personnel . If the convening authority excuses a member or 
counsel from attendance at future sessions of a general or special court-martial 
in a particular case or series of cases, but does not desire to relieve him perma¬ 
nently as a member or counsel, he may do this by oral order, message, or signal 
and need not confirm the action by a written order. See 41c, 446 and c, and 
466 and o. 

38* COMMAND RELATIONSHIP WITH COURT, a. General. Con¬ 
vening authorities and other commanding officers are expressly forbidden to 
censure, reprimand, or admonish & court or any meml>er, military judge, or 
counsel thereof, with respect to the findings or sentence adjudged by the court, 
or with respect to any other exercise of its or his functions in the conduct of the 
proceedings. No person subject to the code may attempt to coerce or, by any 
unauthorized means, influence the action of a court-martial or any other mili¬ 
tary tribunal or any member thereof, in reaching the findings or sentence in 
any case or the action of any other convening, approving or reviewing authority 
with respect to their judicial acts (Art. 37). See also Article 98. 

ft. Exceptions. (1) Inst met ions. The provisions of 38a do not prohibit 
general instructional or informational courses in military justice if such courses 
are designed solely for the purpose of instructing members of a command in 
the substantive and procedural aspects of courts-martial. 

(2) Court statements. The provisions of 38a do not prohibit statements 
and instructions given in open court by the military judge, president of a 
special court-martial without a military judge, or counsel. 

c. Evaluation of member. In the preparation of an effectiveness, fitness 
or efficiency report or any other report or document used in whole or in part for 
the purpose of determining whether a member of the armed forces is qualified 
to be advanced in grade, or in determining the assignment or transfer of a 
member of the armed forces, or in determining whether a mcml»er of the armed 
forces should l>e retained on active duty, no person subject to the code may 
consider or evaluate the performance of duty of any such member as a member 
of a court-martial. 

d. Evaluation of counsel . In the preparation of an effectiveness, fitness 
or efficiency report or any other report or document used in whole or in part 
for the purpose of determining whether a member of the armed forces is qualified 


•-3 









10336 


FEDERAL REGISTER 


V 38. CHAFTEK VIII 

to be advanced in grade, or in determining the assignment or transfer of a 
member of the armed forces, or in determining whether a member of the armed 
forces should be retained on active duty, no person subject to the cotie may give 
a less favorable rating or evalaution of any defense counsel because of the zeal 
with which such counsel represented any accused before a court-martial. See 43. 

e. Evaluation of military judge . (1) General courts-martial^ Unless the 
court-martial was convened by the President or the Secretary concerned, 
neither the convening authority nor any member of his staff shall prepare or 
review any report concerning the effectiveness, fitness, or efficiency of the mili¬ 
tary judge de4ailed to a general court-martial, which relates to his performance 
of duty as a military judge. 

(2) Sperial court 9 -martial. The convening authority shall not prepare 
or review any report concerning the effectiveness, fitness, or efficiency of a mili¬ 
tary judge detailed to a special court-martial which relates to his performance 
of duty as a military judge. When the military judge is normally rated or his 
report is reviewed by the convening authority, the manner in which such military 
judge will be rated or evalaiited upon his performance of duty as a military 
judge may be as prescribed in regulations of the Sccretair concerned. These 
secretarial regulations will insure the absence of any command influence in the 
rating or evaluation of the military judge’s judicial performance. See 38a 
and A rticle 37. 
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MILITARY JUDGE—PRESIDENT—31 EMBERS—COUNSEL; GENERAL PROVISIONS— 
SUSPENSION OF COUNSELTRIAL COUNSEL—ASSISTANT TRIAL COUNSEL- 
DEFENSE COUNSEL—ASSISTANT DEFENSE COUNSEL-COUNSEL FOR THE 
ACCUSED—REPORTER—INTERPRETER—GUARDS. CLERKS, AND ORDERLIES 

39. MILITARY JUDGE, a. Selection. See ie for qualifications and as¬ 
signment of the military judge, 

b. Duties. (1) General. The military judge shall preside over each open 
session of the court-martial to which he has l>oen detailed. He takes appropriate 
action in the open sessions of the court in order that the proceedings may be 
conducted in a dignified, military manner. He is responsible for the fair and 
orderly conduct of the proceedings in accordance with law. Ihiring the trial, he 
rules on all interlocutory questions including challenges (57), determines if a 
deposition may !>e taken while the case is being heard (1176), recesses or ad¬ 
journs the court as appropriate, and instructs the court on questions of law and 
procedure which may arise. Any such ruling made by the military judge upon 
any question of law or any interlocutory question other than the factual issue 
of mental responsibility of the accused is final and constitutes the ruling of the 
court. He may, however, change his ruling at any time during the trial. 

(2) Article 39(a) sessions. The military judge may call the court into 
session without the presence of the members of the court pursuant to Article 
39(a) for the purpose of hearing and determining interlocutory motions raising 
defenses and objections, ruling on other matters that may legally be ruled on by 
the military judge, and performing other procedural functions which do not 
require the presence of court members. He may also, if permitted by regulations 
of the Secretary concerned, hold the arraignment, receive pleas, and enter find¬ 
ings of guilty upon an accepted plea of guilty. See 53//, 705 and appendix So. 
The military judge prescribes the uniform to lie worn at Article 39(a) sessions. 

(3) Assembling with members. The military judge should set the time 
for assembly of the court after consultation with the senior member. The mili¬ 
tary judge is not a memljcr of the court and does not vote with the members of 
the court on matters proj>erlv referred to the court for decision. Before the court 
closes to vote on the findings, he instructs it as provided in 73. After the court 
has finally voted on the findings, he may, at the request of the court, assist it in 
open court so that it may put the findings in proper form (746/ Art, 39). Before 
the court closes to vote on the sentence, he must give appropriate instructions 
including the maximum authorized punishment which it may impose (766 and 
81,/). 

(4) Interference in conduct of trial L The military judge may properly 
intervene in a trial of a case to prevent unnecessary waste of t iine or to clear up 
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some obscurity. He should bear in mind, however, that his undue interference 
or participation in the examination of witnesses, or a severe attitude on his part 
toward witnesses, may tend to prevent the proj>er presentation of the case or 
hinder the ascertainment of the truth. 

Consultation between the military judge and counsel in court is often 
necessary, but the military judge should avoid controversies which are apt to 
obscure the issues before tlie court. In addressing counsel, the accused, wit¬ 
nesses, or the court members, he should avoid a controversial manner or tone. 
He should avoid interruptions of counsel in their arguments except to clarify 
his mind as to their positions, and he should not be tempted to the unnecessary 
display of learning or a premature judgment 

(5) Court-martial composed of military judge alone (Art . 10 ). The 
military judge alone may assemble as a court in the presence of the accused, the 
defense counsel, and the trial counsel as indicated in 53d. The military judge 
of such a court-martial shall determine all questions of law* and fact arising 
during the proceedings, make findings of guilt or innocence, and, if the ac¬ 
cused is convicted, adjudge an appropriate sentence. lie shall make a general 
finding and shall in addition find the facts specially when requested. If an 
opinion or memorandum of decision is filed, it will bo sufficient if the findings 
of fact appear therein (74/). 

c. Record. All proceedings involving rulings or instructions made or 
given by the military judge during the course of a trial shall lie made a part 
of the record. A11 rulings and instructions shall l>c made or given in open 
session in the presence of the accused and the counsel for the prosecution and 
defense, but the rulings which, in the discretion of the military judge, should not 
bo brought to the attention of the members (57^(2)), if any, need not be made 
in their presence. See Article 50. A conference between the military judge and 
counsel for either side, or the senior member of the court, held outside of court 
for the purpose of discussing the time of the commencement or continuation of 
the trial, need not lie made a part of the record. See 58« as to postponement of 
meetingof the court for a trial. See also 57*7(2) for rules governing proceedings 
held outside the presence of members of a court-martial with respect to pre¬ 
liminary evidence, offers of proof, and arguments as to the admissibility of 
offered evidence, and 73rf for rules governing the preparation of instructions by 
the military judge. 

d. Absence of military judge. In any case in which a military judge has 
been detailed to the court, no proceedings may be held in his absence. When 
the military judge is presiding at a trial with members, he must be present at all 
times during the trial of the case except when the court is closed to deliberate 
or vote (Art. 3D). When the military judge is absent from any open session of 
the court during the trial of a case, the court will adjourn until either the mili¬ 
tary judge is present or a new military judge is regularly detailed and is present 
In appropriate cases, the court will report the absence of the military judge to 
the convening authority. If, before trial, it appears to a military judge that he 
should not sit on the court, either at all or in a particular case, for reasons 
enumerated in 62 f or for other reasons, he will bring the matter to the attention 
of the convening authority. 

e. New military judge. The military judge may not be replaced during 
the progress of a trial except for physical disability, as a result of challenge, or 
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for other good cause. As in 376, good cause contemplates a critical situation 
such as emergency leave or military exigencies, as distinguished from the 
normal conditions of military life. The record of trial should show the facts 
which constitute good cause. If a new military judge is detailed to the court in 
the course of a trial, an opportunity to challenge him for cause having been 
given, the trial may proceed as if no evidence had previously liecn introduced, 
unless a verbatim record of the evidence previously introduced or a stipulation 
thereof has been read and shown to him in the presence of the accused and 
counsel for lx>th sides. An accused who was being tried by the military judge 
alone, must once again lie given the opportunity to request trial by the new 
military judge alone. If the accused does not so request or if the new military 
judge does not approve the request, the accused should lie tried by a court com¬ 
posed of a military judge and members. See 806 for the procedure to be 
followed when a new military judge is present at revision proceedings. 

/. Authentication of record. The military judge who was present at the 
conclusion of the proceedings in a case will authenticate the record of trial. 

See 82/. 

40. PRESIDENT, cl General. The senior in rank among the members 
detailed to a general or special court-martial is the president; however, the 
senior member present at a trial, whether or not he is the senior member detailed 
to the court, is president of the court for the trial of that case. 

h. Duties. (1) Court-martial with a military judge. The president of a 
court-martial with a military judge detailed lias the duties, powers, and 
privileges of members in general, lie has the following additional powers and 
duties: 

(а) He consults with the military judge as to the time of assembly 
and prescribes the uniform to lie worn at sessions at tended by the members. 

(б) If authorized by regulations of the Secretary concerned, he shall 
administer oaths to such personnel not previously sworn us those regula¬ 
tions may prescrilie. See chapter XXII as to oaths generally. 

(c) lie presides over closed sessions of the court ami speaks for the I 

court in announcing th© findings and sentence and the results of any vote 
uf>on a matter properly presented to the court members for decision. 

(rf) lie sjieaks for the members of the court in conferring with, or in 
requesting instructions from, the military judge upon any question of law 
or procedure; but, except for his right as a member to object to certain 
rulings of the military judge (57d, 118), he shall not interfere with those 
rulings of the military judge which affect the legality of the proceedings. 

(2) Special court-martial without a military judge. The president of a 
special court-martial without a military judge is responsible for the fair and 
orderly conduct of the proceedings in accordance with law in all cases referred 
to the court. ATtcr consultation with trial counsel, he sets the time of t rial. As the 
presiding officer of the court, he takes appropriate action to preserve order in 
the open sessions of the court in order that the proceedings may be conducted 
in a dignified, military manner. He also performs, as applicable-, the duties 
prescribed for the president of a court-martial with a military judge (406(1)). 

In addition, he rules upon all questions of law and all interlocutory questions 
except challenges (57). He recesses or adjourns the court as appropriate. His 
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ruling upon any question of law other than a motion for a finding of not guilty 
is final and constitutes the ruling of the court. On a motion for a finding of not 
guilty and any interlocutory question of fact, he rules subject to the objection 
of any member (57c). He may, however, change his ruling at any time during 
the trial. Before the court closes to vote on the findings, he gives the court those 
instructions which are required by the law in the light of the circumstances of 
the case. See 73a, 6. Before the court closes to vote upon the sentence, he must 
give appropriate instructions, including the maximum authorized punishment 
which may be imposed (766 and 81rf). He will not inform the court of any 
punishment in excess thereof which could be imposed by a different court or, in 
case of a rehearing or a new other trial, which could have been imposed had 
the prior proceedings not taken place. Sec Article 63(b). With respect to the 
conduct of trials, he will be guided by the principles outlined in 306(4). 

c. Authentication of record . At a special court-martial without a mili¬ 
tary judge the senior member of the court who was present at the conclusion of 
the proceedings will authenticate the record of trial as president. See S3 and 
appendix 06(3). 

41. MEMBERS, a. General. This paragraph is inapplicable to trials by 
the military judge alone ami to Article 30(a) sessions which are conducted 
without the presence of the members. 

The qualifications of members of courts-martial are discussed in 4a to d 
inclusive. 

b. Duties. Members of courts-martial hear the evidence, determine the guilt 
or innocence of the accused and, if the accused is found guilty, adjudge a proper 
sentence. Each member has an equal voice and vote with other members in 
deliberating upon and deciding all questions submitted to a vote or ballot, the 
senior member having no greater rights in these matters than any other mem¬ 
ber. In this connection, see 57/, G2A(3), 74V, and 766(2). Members will be dig¬ 
nified and attentive. Members should not fraternize with the military judge, 
witnesses, or trial personnel during the course of the trial and should avoid any 
conduct which may create any appearance of prejudice to the accused. Mem¬ 
bers should not discuss the case w ith nonmembers or with other members, until 
it is submitted to them for final decision. Although a court has no power to 
punish its members, improper conduct by a member, such as a refusal or failure 
to vote or properly to discharge any other duty under his oath or otherwise, may 
be a military offense. 

c . Absence of members. No member of a general or special court-martial 
may be absent from the court during the trial of a case except for physical dis¬ 
ability, as a result of a challenge, or by order of the convening authority. If, 
before the meeting of the court for the trial of a case, it appears to a member 
that he should not sit on the court for reasons enumerated in 62/ or for any other 
reason except physical disability, he will take appropriate steps to bring the 
matter to the attention of the convening authority. 

If he is able to do so, a member of a general or special court-martial who is, 
or lias reason to believe that he will be, absent from a session of the court Ixjcause 
of physical disability will so inform the trial counsel. The latter will make an 
informal inquiry to verify the cause of the absence and, if it occurs after the 
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assembly of the court for the trial of the accused, will report his findings to the 
court (4\d(i)). 

d. Effect of absence. (1) General . When less than a quorum, that is, 
the minimum number of members required by Article 16, is present, the court 
may not proceed with a trial. Le**s than a quorum may adjourn until a pre¬ 
scribed time. When a quorum is present at a special court-martial without a 
military judge and one member is challenged, the remaining members may pass 
on the challenge. 

(2) Enlisted members. When, pursuant to Art idle 25(c), an enlisted per¬ 
son requests participation of enlisted members in his trial by gcucrnl or special 
court-martial, the court may not proceed with his trial unless at least one-third 
of the members actually sitting on the court at all sessions at which the members 
are present after assembly are enlisted meml>ers, or the convening authority has 
directed that the court assemble without enlisted memliers. See 4c and 3Gc(2). 

(3) Before assembly. The unauthorized absence of a member of a gen¬ 
eral or special court-martial from a session of the court may be a military 
offense, but his absence before the assembly of the court for the trial of the ac¬ 
cused will not prevent the court from proceeding with the trial if a quorum is 
present. The trial counsel will report any unauthorized absence of a meinl>er 
to the convening authority. 

(4) After assembly. If a mem!>er who was present at the assembly of 
the court for the trial of the accused is absent from a future session of the 
court in the same case, the court may proceed only if a quorum remains and the 
absence is tlie result of a challenge, physical disability, or the order of the 
convening authority for good cause. As to the latter, see 375. In determining 
whether a member is absent because of physical disability the military judge 
or president of a special court-martial without a military judge may accept 
the statement of the trial counsel as to the results of his informal inquiry into 
the cause of absence (41c) or may require the trial counsel to procure and pre¬ 
sent other evidence, such as a certificate from a physician or a proper official as 
to the illness of the absent member. To determine whether a member is absent by 
orderof the convening authority, the military judge or the president of a special 
court-martial without a military judge may accept the statement of the trial 
counsel that he has been advised by oral order, message, or signal that the 
memlxu* has been excused bv the convening authority from further attendance in 
the case. The trial counsel shall include in his statement the reason for the 
excusal (37c). 

e. New member of general court-martial. When a member who was 
previously ubsent from, or who lias been newly detailed to, a general court- 
martial has been sworn (or it has liecn ascertained as a matter of record that 
be has l>een previously sworn in accordance with regulations of the Secretary 
concerned), an opportunity to challenge him having been given, the trial may 
proceed after the recorded evidence previously introduced in open session has 
been read to him in the presence of the military judge, the accused, counsel, and 
the other members of the court. See Article 20(b). 

t. New member of special court-martial. When a member who was 
previously absent from, or who lias been newly detailed to, a special court- 
martial has been sw'om (or it has been ascertained as a mutter of record that 
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he has been previously sworn in accordance with regulations of the Secretary 
concerned), an opportunity to challenge him having been given, the trial shall 
proceed as if no ovidencc had previously been introduced, unless a verbal im 
record of the evidence previously introduced is read, or a stipulation thereof is 
read to him, in the presence of the military judge, if any, the accused, counsel, 
and the ot her members of the court See Article 29 (c). 

12. COUNSEL; GENERAL PROVISIONS, a . Definition of terms. The 

term “counsel” as used in this manual includes, unless otherwise indicated by 
the context, the detailed trial counsel and defense counsel of a general or 
special court martial and their assistants, if any, and any individual counsel, 
civilian or military. Whenever the term “trial counsel' 1 is mentioned, it refers 
to the detailed trial counsel of a general or special court-martial, including, 
unless otherwise indicated by the context, any assistant trial counsel. When¬ 
ever the terms “defense counsel” or “counsel for the accused” are used, they 
include, unless otherwise indicated by the context, the detailed defense counsel, 
any detailed assistant defense counsel, and any individual counsel. 1 he term 
“individual counsel” refers to military counsel selected by the accused and to 
civilian counsel provided by him. 

6. General rules of conduct . In performing their duties before courts- 
martial, counsel should maintain a courteous and respectful attitude toward the 
military judge, the members of the court, and opposing counsel, and should treat 
adverse witnesses and the accused with fairness and due consideration. Personal 
colloquies between counsel which cause delay or promote unseemly wrangling 
should be carefully avoided. The conduct of counsel before the court and with 
each other should be characterized by candor and fairness. Counsel should not 
knowingly misquote tlie contents of a paj>er, the testimony of a witness, the 
language or argument of opposing counsel, or the language of a decision or a 
textbook; nor, with knowledge of its invalidity, should counsel cite os authority 
a decision that has lieen reversed or an official directive that has been changed 
or rescinded. As publication in tlie public press, or on the radio or television, of 
the circumstances of a pending case may interfere with a fair trial and other¬ 
wise prejudice the due administration of justice, counsel should refrain from 
discussing any such circumstances with representatives of the press, radio, or 
television unless authorized by the convening authority or other com|>eteiit 
superior authority. 

c. Interviewing witnesses. Counsel may properly interview any witness 
or prospective witness for the opposing side in any case without the consent of 
opposing counsel or the accused. See 44A as to relations between the prosecution 
and the accused. In interviewing a witness, counsel should scrupulously avoid 
any suggestion calculated to indue© tlie witness to suppress or deviate from the 
truth when appearing as a witness at the trial. See Article 31. 

43. SUSPENSION OF COUNSEL. Rules defining professional or per¬ 
sonal misconduct, or other reasonable grounds, which disqualify a person, either 
temporarily or indefinitely, from acting as counsel before courts-martial may be 
announced by the Judge Advocates General of tlie armed forces in appropriate 
regulations. These regulations shall provide for notice and opportunity to be 
heard and will also establish procedures to provide for the suspension of persons 
from acting as counsel before courts-martial. Appropriate action may be taken 
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by a convening authority, in accordance with the regulations, to recommend 
suspension of the person affected from practice as counsel before courts-martial 
of the armed force concerned. Suspension will not be effected except by the 
Judge Advocate General of the armed force concerned. The Judge Advocate 
General concerned may, upon good cause shown, modify or revoke a prior order 
of suspension. 

When any person is suspended as counsel before courts-martial by the 
Judge Advocate General of any armed force, the Judge Advocate General tak¬ 
ing that action will notify the Judge Advocates General of the other armed 
forces and this suspension will be good cause for suspension of the person from 
acting as counsel liefore courts-martial of the other armed forces, without 
further hearing. Also, disbarment by the Court of Military Appeals will be good 
cause for suspension from acting as counsel l>cforo courts-martial without 
further hearing. 

44. TRIAL COUNSEL, a. Selection . See 6 for qualifications of trial 
counsel. 

b. Disqualification. When it appears to the court or to the trial counsel 
that any member of the prosecution named in the convening order is for any 
reason, including misconduct, bias, prejudice, hostility, previous connection 
with a particular case, or lack of legal qualifications, if required, disqualified or 
unable pro|>erly and promptly to perform his duties, a report of the facts will 
be made at once to the convening authority and appropriate action taken to 
insure that the disqualified member shall not act for the prosecution. 

c. Absence. For a proper reason, for example, preparation of another case, 
the convening authority, the military judge, or the president of a special court- 
martial without a military judge may excuse from attendance during a trial or 
trials those personnel of the prosecution whose attendance will not be required. 

d. General duties . The trial counsel shall prosecute in the name of the 
United States, and shall, under the direction of the court, prepare the record of 
the proceedings (Art 38(a)). When charges are referred to him for trial, it is 
his duty to bring them promptly to trial before the court indicated in the refer¬ 
ence for trial. In general, he may bring cases to trial in the order he deems 
expedient He will be given ample opportunity to prepare properly the prose¬ 
cution of each case. 

e. Reports of result of trial. Upon final adjournment of the court in a 
case, the trial counsel w ill, in writing, notify the immediate commanding officer 
of the accused of the result, including any findings reached and any sentence 
imposed by the court. Unless otherwise directed by the convening authority, the 
trial counsel will furnish a copy of this report to the convening authority and, 
if the accused is in confinement, to the commanding officer to whose command 
the place of confinement is subject.. Immediate action will be taken to release 
the accused if the trial results in an acquittal or in a sentence not involving 
confinement. See 2\d and 22 in this respect. 

f. Duties before trial. (1) Examination of file. He will report to the 
convening authority any substantial irregularity in the order convening the 
court or in the charges or accompanying papers. If the membership of the court 
to which the case is referred is reduced below a quorum for any reason or if the 
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trial counsel has pood reason to anticipate such a reduction, he will report the 
facts through appropriate channels to the convening authority. See 36c(l). 
Ordinarily, he will correct and initial slight errors or obvious mistakes in the 
charges, but will not without authority make any substantial change therein. 
See 33tf and c(2). He will take proper action to assure that the data on the 
charge sheet and any evidence of previous convictions are complete and free 
from errors of substance or form. 

(2) Notification of perform*!; witnc**<*. He will give timely oral or 
written notice to the members of the court and to all others concerned, including 
any officer whose duty it is to see that the accused attends the court, of the date,, 
hour, and exact, place of any meeting of the court. He may include in this notice 
such other matter as the military judge or president may direct, such as a state¬ 
ment of the uniform to lie worn, Before trial, he will notify and arrange to have 
present at the trial witnesses who are to testify in person, including witnesses 
desired by the defense, and the rci>orter and interpreter if required. Before de¬ 
ciding that the presence of any particular witness is necessary, he should first 
consider whether the evidence which the witness is expected to give is material 
and necessary and whether a deposition will properly answer the purpose and is 
practicable. See 117 and Article 40. The trial counsel does not, however, have 
authority to determine whether witnesses requested by the defense will be re¬ 
quired to attend. If he disagrees with tlie defense counsel as to whether the 
attendance of a witness is necessary, he will report the matter to the convening 
authority in the matter prescriliod in 115/i. 

(B) Preparing for trial . Before the court assembles, lie will obtain a suit¬ 
able room for the court, see Unit it is in older, procure requisite stationery, pre¬ 
pare a copy of the charges and specifications for each member of the court and 
the military judge, and take such other action as will enable him to make a 
prompt, full, and systematic presentation of the case at the trial. As to each 
offense charged, the burden is on the prosecution to prove beyond a reasonable 
doubt by comjietent evidence that the offense was committed, that the accused 
committed it, anti that he had the requisite criminal intent at the time, except to 
the extent that such a burden is relieved by a plea of guilty. When the question 
of jurisdiction of the court over the accused is placed in issue, the prosecution 
also has the burden of proving that jurisdiction exists, without regard to the 
accused’s pleas. Whatever the defense may be, the burden of proof in each of 
these instances never changes. Proper preparation to meet this burden includes 
a consideration of the essential elements of the offense and of the pert inent rules 
of evidence, to the end that only competent evidence will be introduced at the 
trial, and requires a determination of the order in which the evidence w ill Ik* in¬ 
troduced. In general, evidence should be presented in the sequence of events as 
nearly as practicable, and when several offenses are charged, especially if un¬ 
related, the evidence should be directed to the development of their proof in 
the order charged. If evidence is to lie presented out of proper sequence to suit 
the convenience of witnesses or for other reasons, the trial counsel may invite 
the attent ion of the court to the anticipated deviation. 

(4) Legal research. If he finds that the provisions of this manual do not 
clearly settle a question likely to arise at the trial, he should endeavor to secure 
for use at the trial authorities to sustain his contentions, such as pertinent de~ 
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cisions of the courts or authoritative military precedents. To secure these author¬ 
ities, he may communicate with the convening authority. 

(5) Reporting inaddisability of trial . If, while preparing a case, he 
discovers a matter which in his opinion makes it inadvisable to bring the case 
to trial, he will inform the convening authority at once, provided it is reasonably 
apparent that the matter was not knowm to the convening authority when the 
charges were referred for trial. For example, this action would be appropriate 
when the trial counsel discovers that there has not bn a substantial compliance 
with Article *32, and it appears that the accused may Iks prejudiced thereby, or 
that the accused was or is insane, or that the only witness to an essential fact 
has disappeared or repudiates the substance of the testimony expected from him. 

g . Duties during trial . (1) General . lie executes all orders of the court 
Under the direction of the court, he keeps or superintends the keeping of the 
required record of proceedings. 

Although his primary duty is to prosecute, any act, such as the conscious 
suppression of evidence favorable to the defense, inconsistent with a genuine 
desire to have the whole truth revealed is prohibited. With a view to saving time 
and expense, he should join in appropriate stipulations as to unimportant or 
uncontested matters. See 1546 (Stipulations). 

lie should respect fully call the attention of the court to any apparent 
illegalities or irregularities in its action or in the proceedings. 

He will take care that any papers in his possession which relate to a case 
referred to him for trial and which are not in evidence arc not exposed to any 
risk of inadvertent examination by members of the court. He will not bring 
to the attention of the court any intimation of the views of the convening au¬ 
thority, or those of the staff‘judge advocate or legal officer, with respect to the 
guilt or innocence of the accused, an appropriate sentence, or concerning any 
other matter exclusively within the discretion of the court. See Article 37. 

Aside from opinions expressed in the proper discharge of his duty to prose¬ 
cute, for example, in his closing argument or in an argument on a motion or on 
the admissibility of evidence, he should not give the court his opinion upon any 
point of law arising during the trial except in court when it is requested by the 
military judge or the president of a special court-martial without a military 
judge. It is improper for him to assert before the court his personal belief as 
to the guilt or innocence of the accused. When he addresses the court, be will 
rise, 

(2) Presentation of the case. The trial counsel may make an opening 
statement—that is, a brief statement of the issues to be tried and what he expects 
to prove—but he will avoid including or suggesting matters as to which no ad¬ 
missible evidence is Available or intended to be offered. Ordinarily, such a state¬ 
ment is made immediately before the introduction of evidence for the prosecu¬ 
tion, but in exceptional cases the military judge, or the president of a sjjocial 
court-martial without a military judges in his discretion may permit like state¬ 
ments to be made at later stages of the proceedings. 

On behalf of the prosecution, he conducts the direct and redirect exami¬ 
nation of the witnesses for the prosecution and the cross and recross-examina¬ 
tion of the witnesses for the defense. He will, unless the military judge, or the 
president of a special court-martial without a military judge, otherwise directs, 
conduct the examination for the court of any witnesses called by the court. 
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On belialf of the prosecution, he may cross-examine a witness called by the 
court if the witness has not previously testified for the prosecution or defense 
(see 1536(1)), or if the witness has so testified, as to any new matter elicited 
upon recall by the court (see 1496(3)). 

See 72 as to closing arguments. 

h. Relations with the accused and his counsel . Except to the extent that 
this manual may otherwise require, it is not his duty to assist or advise the 
defense. 

Immediately upon receipt of charges referred to him for trial, he will serve 
a copy of the charge sheet, as received and corrected by him, on the accused and 
will inform the defense counsel that the copy has been so served. Except as 
otherwise directed by the convening authority (see, for example, 1516(1) and 
(3)), he will permit the defense to examine from time to time any paj>er ac¬ 
companying the charges, including the report of investigation and papers sent 
with the charges on a rehearing. He will also permit, the defense to examine 
from time to time the order convening the court and all amending orders. 
Before trial, he should advise the defense of the probable witnesses to be 
called by the prosecution, and the fact that the defense has not been so advised 
with respect to a witness who appears at the trial may l>e a ground for a 
continuance. 

His dealings with the defense should be through any counsel the accused 
may have. Thus, if he desires to know how the accused intends to plead or 
whether an enlisted accused desires enlisted meml>ers on the court, he will ask 
the regularly detailed defense counsel or other counsel, if any, of the accused. 
He will not attempt to induce a plea of guilty. 

The trial counsel will furnish every j>erson tried by the court a copy of 
the record of the proceedings as soon as it is authenticated. In this connection, 
see 82^(1) (Disposition—Delivery to accused). \ 

L Duties after trial . See 82, 83, and appendix 96 for rules and procedures 
governing the preparation, authentication, and disposition of the record of trial. 

45. ASSISTANT TRIAL COUNSEL, a. General court-martial. Unless 
he is disqualified by reason of prior participation in the case (6a), any person 
named in the convening order as an assistant trial counsel of a general court- 
martial may, under the direction of the trial counsel or when he is qualified 
to l>o a trial counsel as required by Article 27(b), perform any duty imposed 
by law, regulation, or the custom of the service upon the. trial counsel of the 
court. See Article 38(d). He will perform those duties in connection with trials 
which the trial counsel may designate. However, an assistant trial counsel 
who is not qualified to l>e a trial counsel as required by Article 27(b) may not 
perform any of the duties of the trial counsel before the court in a general court- 
martial ease. Except when the contrary affirmatively appears, all duties per¬ 
formed outside of court by the assistant trial counsel of a general court-martial 
shall l>e deemed to have been performed under the direction of the trial counsel. 

b. Special court-martial . Unless he is disqualified by reason of prior par¬ 
ticipation in the case, any j>erson named in the order as an assistant t rial counsel 
of a special court-martial may perform any duty of the trial counsel. See 
Article 38(d). He will perform those duties in connection with trials which 
the trial counsel may designate. 
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46. DEFENSE COUNSEL. a. Selection. Sec 6 for qualifications of de¬ 
fense counsel. 

6. Disqualification . A report of farts will Iks made at once to the convening 
authority for his appropriate action when it appears to the court or to the 
defense counsel that any member of the defense named in the convening order 
is for any reason, including unfitness, bias, prejudice, hostility toward the 
accused, lack of legal qualifications if required, or previous connection with 
the same case, unable properly and promptly to perform his duties in any 
case. 

c. Absence. For a proper reason, for example, preparation of another case, 
tile military judge, or the president of a special court-martial without a mili¬ 
tary judge, shall, with the express consent of the accused, excuse from attend¬ 
ance during a trial those personnel of the defense whose attendance will not 
bo required. See Article 218(b). 

d. General duties. When the defense is not in charge of individual counsel 
(4&j), the duties of defense counsel arc those outlined in 48. When the defense 
is in charge of individual counsel, civilian or military, the duties of defense 
counsel as associate counsel are those which the individual counsel may desig¬ 
nate. 

When charges are referred to a court for trial, the defense counsel will 
inform the accused immediately that he has l>een detailed to defend him at 
the trial, explain his general duties, and advise him of his right to select 
individual counsel, civilian or military, of his own choice pursuant to Article 
38(b). If the accused expresses a desire to be represented by individual counsel, 
the defense counsel will immediately report the fact to the convening authority, 
through the trial counsel, and take appropriate steps to secure and consult the 
requested counsel and, if the accused desires, act as associate counsel. Unless 
the accused otherwise desires, the defense counsel will undertake the immediate 
preparation of the defense without waiting for the detail or retention of any 
individual counsel. 

47. ASSISTANT DEFENSE COUNSEL. Unless lie is disqualified by 
reason of prior participation in the case (Ga; Art. 27(a)), any person named 
in the order as an assistant defense counsel of a general or special court-martial 
may, when he is qualified to be the defense counsel a8 required by Article 27, 
perform any duty imposed by law, regulations, or custom of the service upon 
counsel for the accused. See Article 38(e). Unless in charge of the defense, he 
will perform those duties in connection w ith the trial that the counsel in charge 
of the defense may designate. However, an assistant defense counsel who is 
not qualified to be defense counsel as required by Article 27 may not perform 
any of the duties of the defense counsel before Uie court in a general or special 
court-martial case. Except when the contrary affirmatively appears, all duties 
performed outside of court by the assistant defense counsel shall lie deemed to 
have been performed under the direction of the counsel in charge of the 
defense. 

48. COUNSEL FOR THE ACCUSED, a. Statutory right to counsel 
of his own choice. The accused has the right to be represented in his defense 
before a general or special court-martial by civilian counsel if provided by him, 
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or by the military counsel of his own selection if reasonably available, or by the 
defense counsel detailed under Article 27. Should the accused have counsel of his 
own selection, the defense counsel and any assistant defense counsel who were 
detailed, shall, if the accused so desires, act as his associate counsel; otherwise 
they shall lie excused by the military judge or by the president of a special 
court-martial without a military judge (Art, 38(b)). Civilian counsel will not 
be provided af the cxjion.se of the United States. 

Only a person qualified under Article 27(b) or otherwise qualified as a 
lawyer may act as individual counsel or represent an accused before a general 
court-martial ora s{iecial court-martial at which a bad-conduct discharge may 
lie adjudged. Even at his own insistence after full advice an accused may not 
be represented by a |>erson who does not fall within one of these categories. An 
accused may, if he desires, conduct his own defense without assistance of 
counsel. In such a case, the military judge or the president of a social court- 
martial without a military judge (156), shall advise him of his right to lie 
represented by qualified counsel. In any case, whether represented by counsel 
or by himself, an accused may have a nonlawyer present and seated at the 
counsel table and may consult with him, subject to the discretion of the military 
judge or the president of a special court-martial without a military judge. 

Military |*»rsonnel on active duty or persons employed by the armed forcevS 
shall not solicit or accept fees of any kind from an accused as reimbursement for 
acting as his counsel before a court-martial or lie fore any of the appellate 
agencies concerned with the administration of justice under the code. 

b. Detail of individual military counsel. The application for the detail 
of a person requested by the accused as military counsel may lie made by the 
accused or by anyone on his behalf, lint it is usually forwarded by the defense 
counsel to the convening authority. The convening authority will take the 
following action: 

(1) If the requested counsel is within his immediate command and is 
reasonably available, he will make the detail and order any necessary 
travel. If he determines that the requested counsel is not reasonably avail¬ 
able, he will so advise the accused. 

(2) If the requested counsel is not a tneml>er of the command of the 
convening authority, the convening authority will forward the request for 
a determination of availability to the commanding officer or head of the 
organisation, activity, or agency with which the requested counsel is 
on duty. 

When a determination is made within a military department that requested 
counsel is not available, unless made at departmental level or by a commanding 
officer or supervisor immediately subordinate to the departmental level, that 
detenuination is subject to appeal to the requested counsel’s next higher com¬ 
manding officer or level of supervision. Apjieals may not lie made which require 
action nt. departmental or higher level. The accused will lie promptly notified 
of any decision on a request or an appeal. A {lending appeal is ordinarily a 
proper ground for postponement or continuance of the trial. When a deter¬ 
mination has lieen made that requested military counsel is not reasonably 
available and the case is subsequently tried by a special or general court-martial, 
the application of the accused for that counsel and the actions of the convening 
authority and, if applicable, of other authorities, together with the reasons for 
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the determination, shall be made a matter of record and be included with the 
rword of trial. 

A person who has acted as a member of the prosecution in the same case 
is not available for detail as individual counsel. See 6a and Article 27. A military 
jierson who has been made available to act as individual counsel will, so far 
as is practicable, be relieved of all other duties which may interfere with the 
proper preparation and presentation of the accused's case. 

c. Duties in general . An officer or other military iierson acting as counsel 
for the accused before a general or special court-martial will jierform such 
duties as usually devolve upon the counsel for a defendant before a civilian 
court in a criminal case. He will guard the interests of the accused by all honor¬ 
able and legitimate means known to the law. It is his duty to undertake the 
defense regardless of his jiersonal opinion as to the guilt of the accused; to 
disclose to the accused any interest lie may have in connection with the case, 
any ground of possible disqualification, and any other matter which might in¬ 
fluence the accused in the selection of counsel; to represent the accused with 
undivided fidelity; and not to divulge his secrets or confidence. It is improper 
for him to assert in argument his personal belief in the innocence of the accused 
or to tolerate any manner of fraud or chicane. 

When a defense counsel is designated to defend two or more coaccused 
in a joint or common trial, he should advise them of any conflicting interests 
in the conduct of their defense which would, in his opinion, warrant a request 
on the part of any of the accused for other counsel. 

tf. Securing witnesses . lie should make timely request to the trial counsel 
to secure the attendance of defense witnesses, and with a view to saving time, 
labor, and expense, he should cooperate w ith the trial counsel in the preparation 
of depositions and in appropriate stipulations as to unimportant or uncon tested 
matters. See 1545 (Stipulations). 

e. Request for trial by the military judge alone . If the case has been 
referred to a court to which a military judge has been detailed, he will advise 
the accused that, prior to assembly, the accused may request that he be tried 
by the military judge alone. See Articles 16 and 18. If the accused desires to 
request trial by the military judge alone, the defense counsel will prepare a 
written request to lie signed bv the accused and himself and forward it through 
the trial counsel to the military judge for decision. See appendix 8c. 

f . Request for enlisted members for the court . Before the trial, he will 
also advise an accused enlisted |>erson of his right to have enlisted persons as 
memliers of the court. Sec' Article 25(c). If the accused elects to exercise this 
right, the defense counsel will prepare the written request required by Article 
25(c), have it signed by the accused, and forward it without delay, through the 
trial counsel, to the convening authority or to the court if trial is imminent* 

g . Consultation with the accused . He will explain to the accused the 
meaning and effect of a plea of guilty and his right to introduce evidence after 
such a plea (70; app. 8a); his right to testify or to remain silent (148c, 1495; 
app. 8a); his right, after findings are announced, to make an unsworn state¬ 
ment and to introduce evidence as to matters in extenuation and mitigation 
(75c; app. 8a): and his right to assert any proper defense or objection, such as 
the statute of limitations in an appropriate case (68c, 745). These explanations 
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will be made regardless of the intentions of the accused as to testifying or as 
to how he will plead. Counsel should endeavor to obtain full knowledge of all 
the facts of the case before advising the accused, and he is bound to give the 
accused his candid opinion of the merits of the case, 

h. Preparation for trial. Ample opportunity will l>c given the accused 
and his counsel to prepare the defense, including opportunities to interview 
each other and any other person. See 42c and 44A, Counsel's preparation for 
trial should include a consideration of the essential elements of each offense 
charged and of the j>ertinent rules of evidence, to the end that the evidence he 
projM>ses to introduce in defense may be confined to competent evidence, and 
that he may be ready to make appropriate objection to any incompetent evi¬ 
dence that might be offered by the prosecution. If practicable, he should plan 
to introduce the defense evidence in the sequence of events and to defend against 
the alleged offenses irt the order charged. When he addresses the court, he w ill 
ri.se. 

The provisions of 44/(4) apply equally to counsel for the defense. 

i. Presentation of the defense. Counsel may make an opening statement 
for the defense similar to that indicated in 44^ (2). This statement is ordinarily 
made just after the prosecution has rested or immediately following the opening 
statement of the trial counsel, but in exceptional cases the military judge, or the 
president of a special court-martial without a military judge, as a matter of dis- 
cretion may permit it or other like statements to be made at other stages of the 
proceedings. 

On behalf of the defense, he conducts the direct and redirect examination 
of witnesses for the defense. He conduct*croas and recross-examination of prose¬ 
cution witnesses and of w itnesses called by the court. 

See 72 ns to closing arguments, 

j. Absence of accused. When the trial proceeds after the accused has 
voluntarily alisentcd himself without authority (11), the counsel should con¬ 
tinue to represent the accused. 

k. Duties ufter trial . (1) Clemency petition. At the close of the trial or as 
soon thereafter as practicable, if the accused is found guilty, the defense counsel 
may prepare a recommendation for clemency setting forth any matters as to 
clemency which he desires to have considered by the members of the court or the 
reviewing authority. He will secure the signatures of those members of the court 
who have indicated their willingness to sign the recommendation, and will sub¬ 
mit it to the trial counsel for attachment to the record of trial. See 77 a. 

(2) App<'71atc brief . In every court-martial proceeding, the defense 
counsel may, in the event of conviction, forward for attachment to the record of 
proceedings a brief of such mntters as lie feels should la? considered in behalf 
of the accused on review, including any objection to the contents of the record 
which he considers appropriate (82c; Art. 38(c)). 

(3) Advising accused of apellate rights. If the accused is convicted, the 
defense counsel will advise him in detail of his appellate right*. For example, in 
an appropriate case, he shall advise him of his right to be represented before the 
Court of Military Review and, when appropriate, he will assist the accused in 
requesting appellate representation by preparing a letter for the signature of the 
accused, addressed to the appropriate authority, or by other means. Although 


9-14 






FEDERAL REGISTER 


10571 


PERSONNEL OF COURT-MARTIAL T 49b 

direct communication with the appellate defense counsel is authorized, a request 
for appellate representation ordinarily will be forwarded to the convening au¬ 
thority in order that it may be attached to the record of trial. The accused shall 
have 10 days*from notice of the action of the convening authority (84), or in 
special court-martial cases in which action is taken by a separate officer exercis¬ 
ing general court-martial authority (94<z(3)), from notice of the action of the 
latter, in which to forward a request that lie be represented by appellate counsel 
before a Court of Military Review* Such a request should Ik* made conditional 
u|>on the record being referred to a Court of Military Review under Article 60 
or Article 69. The accused should be advised that his failure to forward within 
10 days a request for apellate representation may be regarded as a waiver of 
his right to appellate counsel before the Court of Military Review, if that court 
has taken its final action in the case lie fore reoei|>t of such a request. The defense, 
counsel should also advise the accused of any right he may have to appeal to the 
Court of Military Appeals and to be represented before that court by appellate 
defense counsel. See 102 in this connect ion. 

(4) Deferment of confinement. If the accused is convicted am} his sen¬ 
tence includes confinement at hard lal»or, the defense counsel will advise him 
of his right to make application for deferment of service of the confinement in 
accordance with Article 57(d). See 88/. 

(5) Examination of record. See 82c for duties in connection with ex¬ 
amination of the record of trial. 

49. REPORTER, a. Authority to detail or employ . Sec 7 and Article 28 
for the authority for, and the manner of detailing or employing, reporters 
and 33& as to the manner of directing that a reporter not be used in a special 
court-mart ial. 

b. Duties . (1) General. See Article 39. He shall record the proceedings of 
and testimony taken before courts-martial, courts of inquiry, or military com¬ 
missions for which he is detailed or employed (Art. 28) and may do this in 
the first instance in longhand, shorthand, or by mechanical or electronic means. 

If a question is raised at the trial as to whether any particular matter is 
included in the term, “proceedings of and testimony taken, v the military judge, 
or the president of a special court-martial without a military judge, will deter¬ 
mine the question in accordance with applicable law and regulation. It is the 
duty of the reporter to include in the record everything which is said or takes 
place in open sessions, hearings out of the presence of the court members, and 
the reporter will omit no portion of these proceedings from the record* The re¬ 
porter will follow the forms prescribed for the preparation of records con¬ 
tained in appendix 9 and will be familiar with the provisions of 82. He will 
discharge his duties as promptly as practicable under the circumstances* 

(2) Copies of record . In general and special court-martial eases in 
which the sentence adjudged affects a general or ilag officer, or includes death, 
dismissal, dishonorable or bad-conduct discharge, or confinement for one year 
or more, the reporter will prepare an original and two copies of each record 
and of all documentary exhibits and additional copies of each record and of 
all documentary exhibits received in evidence equal to the number of accused 
tried. In all other general and special court-martial cases, the reporter will 

prepare an original of each record and of all documentary exhibits and copies % 
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of each record and of all documentary exhibits received in evidence equal to 
the number of accused tried. 

In any general or special court-martial case, the convening authority 
may direct that additional copies of the record and of documentary exhibits 
be prepared. 

(3) Oath; compensation. Sec chapter XXII as to oaths generally. The 
Secretary concerned will provide regulations concerning the form of the oath 
for the reporter, the time and place of the taking thereof, the manner of record¬ 
ing same, and whether the reporter shall take one oath for all cases in which 
ho perfonns these duties, or whether ho shall take an oath for each particular 
case. The Secretary concerned may prescribe regulations for the payment of 
allowances, expenses, per diem, and compensation of reporters. 

50. INTERPRETER, a. Authority to detail or employ. See Article 28. 
See 7 for the authority for, and manner of detailing or employing, interpreters 
and 53i for the rule as to the detail or employment of an interpreter for an 
accused who does not understand the English language. 

6. Duties; oath; compensation . He sliall interpret for the court, com¬ 
mission, or the accused. In questioning a witness through an interpreter, the 
question should be put in the same interrogatory form as when questioning a 
witness not through an interpreter. The interrogator, for example, will ask, 
“What is your name?’’ rather than state to the interpreter, “Ask the witness 
what his name is.” The interpreter should translate questions and answers as 
given to him. Tims, if the question is, “What is your name?” the question should 
be asked in the language of the witness, and the interpreter should not use such 
a form as, “They want to know what your name is.” 

The Secretary concerned will provide regulations concerning the form of 
tho oath for the interpreter, the time and place of the taking thereof, the 
manner of recording same, and whether the interpreter shall take one oath for 
all cases in which he perfonns those duties, or whether he shall take an oath 
for each particular case. The Secretary concerned may prescribe regulations 
for the payment of allowances, expenses, per diem, and compensation of 
interpreters. 

c. Counter-interpreters. The accused may, at his own expense^ provide 
a counter-interpreter to test the translation of the detailed or employed 
interpreter. See 141. 

51. GUARDS, CLERKS, AND ORDERLIES. When appropriate, the 
convening authority or, if the trial is to be held at a distance, the commanding 
officer of the post, camp, or station where the trial is to be hold will provide 
guards and detail suitable enlisted persons as clerks and orderlies to assist the 
meml>ers and officers of the court. 
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REFERENCE TO CONVENING AUTHORITY—MISCELLANEOUS MATTERS—INTRO¬ 
DUCTION OF EVIDENCE-ACTION WHEN EVIDENCE INDICATES AN OFFENSE 
NOT CHARGED—WITHDRAWAL OF SPECIFICATIONS; MISTRIALS—INTER¬ 
LOCUTORY QUESTIONS OTHER THAN CHALLENGES-POSTPONEMENTS AND 
CONTINUANCES 

52. REFERENCE TO CONVENING AUTHORITY. When a matter as 
to future proceedings in a trial by court-martial is referred to a convening au¬ 
thority exercising general court-martial jurisdiction, he will refer the matter 
to his staff judge advocate or legal officer for consideration and advice. 

53. MISCELLANEOUS MATTERS, a. Order of proceedings. The 
chronological order of the usual proceedings in trials by general and special 
courts-martial is indicated in the guide to procedure in appendix 8 and in the 
forms of records in appendices 9 and 10. 

b. Proceedings in each case to be complete. In each case, the proceedings 
and the record thereof must be completed without reference to any other case. 
For example, the requirement for appropriate instructions in each case cannot 
be met if the military judge, or president of a special court-martial without 
a military judge, simply refers to instructions given to those same court mem¬ 
bers in another or related case. 

c. Joint and common trials. In joint trials (26 d) and in common trials 
(33 1) each of the accused must in general be accorded every right and privilege 
which he would have if tried separately. For example, each accused may, if 
he desires, bo defended by individual counsel, make individual challenges 
for cause (C2A), nmke individual peremptory challenges (62c), cross-examine 
witnesses, testify in his own behalf, introduce evidence in his own behalf, make 
an individual request that the membership of the court include enlisted persons, 
if an enlisted accused (46, 014), and, if a military judge has been detailed, 
make an individual request for trial by the military judge alone. In a joint or 
common trial, evidence which is admissible against only one or some of the 
joint or several accused may be considered only against the accused concerned. 
For example, see 1406. When the evidence is equally applicable to several or all 
accused, however, needless repetition may be avoided by the use of appropriate 
language and consolidation of evidence pertinent to all accused. 

d. Sessions. (1) Article 39(a) session. At any time after the service of 
charges which have been referred for trial to a court-martial composed of a 
military judge and members, the military judge may, subject to Article 35, call 
the court into session without the presence of the members for the purpose of: 

(a) hearing and determining motions raising defenses or objections 
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which are capable of determination without trial of the issues raised by a 
pica of not guilty; 

(b) hearing and ruling upon any matter which may be ruled upon by 
the military judge, whether or not the matter is appropriate for later con¬ 
sideration or decision by the members of the court; 

( c) holding the arraignment and receiving tli© pleas of the accused, if 
permitted by the regulations of the Secretary concerned; and 

(d) performing any other procedural function which may be per¬ 
formed by the military judge which does not require the presence of the 
members of the court. 

These proceedings are a part of the trial and shall Ik? conducted in the pres¬ 
ence of the accused, the defense counsel, and the trial counsel. See 57</(2) and 
73rf. Process, including a subpoena, may l»e issued to coiiii*! the attendance of 
witnesses and the production of evidence. See 115. 

The military judge of a court-martial composed of a military judge and 
memlwrs should, ordinarily, call the court into session without the attendance of 
members for the purpose of ascertaining, when applicable, the existence of a 
request for trial by military judge alone or a request for enlisted memliers; dis¬ 
posing of interlocutory matters; hearing defenses and objections; niiing upon 
other matters that may legally l>e ruled upon by the military judge such as 
admitting evidence; and j>erforming other procedural functions which do not 
require the presence of court mcmljcrs. He may also, if permitted by regulations 
of the Secretary concerned, hold the arraignment, receive pleas, and enter 
findings of guilty upon an accepted plea of guilty. The military judge may call 
the court into one or more Article 39(a) sessions prior to assembly, after as¬ 
sembly, and when directed by the appropriate reviewing authority, subsequent 
to announcement of sentence. 

A typical matter which may be disposed of at an Article 39(a) session prior 
to assembly is (lie decision on the admissibility of ft contested statement of the 
accused. An objection by the defense to the admissibility of a statement on the 
ground that it was not voluntary may involve a lengthy hearing l>efore the mili¬ 
tary judge from which the member* of the court are excluded. By ruling on this 
question at such a session l>efore the members of the court have assembled, the 
inemliers are not required to spend considerable time waiting for a decision of 
the military judge. If the military judge sustains the objection, the issue is 
resolved, and the facts and innuendoes surrounding the making of the statement 
will not reach the memliers by inference or otherwise. If the military judge 
determines to admit the statement, the issue of voluntariness may l>e presented 
to the full court 

An Article 39(a) session may lx* held after announcement of sentence 
in order to dispose of matters raised by appellate authorities such as questions 
of jurisdiction or speedy trial. For example, if a Court of Military Review 
remands a case for consideration of a speedy trial issue, the military judge may 
call the court into session without mcmlwrs to dispose of the question. 

(2) Military judge alone . (a) General. A general or special court-mart ial 
to which a military judge has been detailed shall consist of the military judge 
alone if the accused, before the court is assembled, so requests in writing and the 
military judge approves. Before deciding whether to make such a request, the 
accused is entitled to know the identity of the military judge and to consult 
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with his defense counsel (Article 16). The military judge may hear arguments 
from both trial and defense counsel prior to acting on a request for trial before 
him alone. See appendix 8e for form of request. 

Since a general court-martial composed of a military judge alone does 
not hare jurisdiction to try any case which has been referred for trial as capital 
(14a), the accused in such a case has no right to request trial before the military 
judge alone. 

( 6 ) He quest prior to trial . If the accused has requested trial by the 
military judge alone and the military judge has approved the request prior to 
the start of trial, he should assure himself at the trial, before announcing that 
the court has assembled, that the request was understandingly made by 
the accused. After a request has been approved, it may be withdrawn by the 
accused at any time before assembly of the court in the discretion of the military 
judge. If the military judge finds that the approved request is defective or al¬ 
lows the accused to withdraw it, he may either adjourn the session or call the 
court into Article 30(a) session preparatory to assembly of the court with 
members. If the request was understanding^ made and has not l*ceu withdrawn, 
the military judge should immediately announce that the court has assembled. 

See fily and appendix 8 b for procedure. 

(e) llequest made at Article 39(a) session* A request for trial by 
the military judge alone, if not made earlier, should be made at any Article 
30(a) session held prior to assembly. If the military judge has a pending request 
at an Article 30(a) session, lie will assure himself at. the session that the request 
was undcrstandingly made. If the military judge approves the request, he 
should announce that the court is assembled and proceed with the trial of the 
case. If the military judge disapproves the request, ho should continue with the 
Article 30(a) proceedings. See api>endix 8 a for procedure. 

(d) Inquiry prior to assembly with members . If a request for trial 
by the military judge alone has not boon made prior to trial or at an Article 
30(a) session, if any, the military judge, after calling the court to order, should 
give the accused an op|>orlunity to make such a request. If the accused submits & 
request and the military judge approves, flic military judge should excuse the 
members from further participation in the case and announce that the court is 
assembled for the trial of the case. I f the accused expressly declines to submit a 
request or if the military judge disapproves the request, the trial will proceed. 

See 61<7 and appendix 8b for procedure. 

(c) Procedure . The same general procedure shall tie u^ed in a trial 
before the military judge alone as is used in a trial before a military judge and 
member*. The military judge rules finally on all questions of law and fact in the 
case including the admissibility of evidence and the factual issue of the mental 
responsibility of the accused. The military judge shall also determine the 
guilt, or innocence of the accused and, when appropriate, adjudge a sentence. 

The military judge shall make a general finding and shall in addition find the 
facts specially when requested. See 396(5), 74?, and appendix 86 . 

(3) Miscellaneous Provisions. The Article 39(a) session and the pro¬ 
ceedings before the court composed of the military judge alone, as well as the 
proceedings before the court with members, are all open sessions. Consultation 
of the court members with counsel or the military judge, shall also take place 
in open session, shall be made a part of the record, and shall be in the presence 
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of the accused, the defense counsel, the trial counsel, and, when a military 
judge is detailed, in the presence of the military judge. See 57$r(2) and 7&/. 

A court-martial with members will sit in closed sessions during the de- 
lilMunition ami voting upon the findings and sentence, and upon other matters 
properly referred to it for decision. Only the members of the court who are 
to vote shall be present at these closed sessions. The military judge may not 
consult with the meinl>ers of the court except in the presence of the accused, 
trial counsel, and defense counsel, nor may the military judge vote with the 
members of the court. 

No member of a general or special court-martial shall have access to or 
use in any oj>en or closed session the Manual for Courts-Martial, reports of 
decided cases, or any other reference material, except that the president of a 
special court-martial without a military judge may use these publications or 
materials in open session. 

e. Spectators; publicity . As a general rule, the public shall lie permitted 
to attend open sessions of courts-martial. Unless otherwise limited by directives 
of the Secretary of a Department, the convening authority, the military judge, 
or the president of a special court-martial without a military judge may, 
for security or other good reasons, direct that the public or certain portions 
thereof be excluded from a trial. However, all spectators may be excluded 
from an entire trial, over the accused’s objection, only to prevent the dis¬ 
closure of classified information. Hie authority to exclude should lie cau¬ 
tiously exercised, and the right of the accused to a trial completely open 
to the public must be weighed against the public i>olicy considerations jus¬ 
tifying exclusion. In most instances, it is proper to exclude only those persons 
falling within a limited category for which good reasons exist for exclusion. 
For example, it would be proper to exclude minors when the evidence is likely 
to involve scandalous or indecent matter which would have an adverse effect 
on immature minds, to exclude those persons that would cause an overcrowded 
courtroom or displace those with a special concern in the trial, and to exclude 
any j>erson who interferes with the administration of justice. Further, it would 
be proper to exclude all spectators temporarily when a child witness cannot 
coherently testify before an audience. 

Persons other than the accused have no standing to object to the exclusion 
of spectators. When practicable, notices of the time and place of sessions of 
courts-martial will bo published so that persons subject to the code may l>o 
afforded opportunity to attend as spectators provided attendance does not inter¬ 
fere with the j»erformrtnce of their duties. See also 118 (Contempts). 

The taking of photographs in the courtroom during an open or closed ses¬ 
sion of the court, broadcasting of the proceedings from the courtroom by radio 
or television, or the recording of the proceedings by recording or similar devices 
for public release or broadcast will not lie permitted. 

The release of information with respect to suspected offenses and trials by 
courts-martial will l>e in accordance with regulations of the Secretary of a 
Department. 

/. Witnesses. Ordinarily, witnesses other than the accused should bo 
excluded from the courtroom except when they are testifying. To prevent the 
false shaping of testimony through collusion, coercion, or other means, the mili¬ 
tary judge, or the president of a special court-martial without a military judge, 
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uj>on his own motion or uj>on motion of counsel nmy instruct a witness to refrain 
from discussing his testimony or prospective testimony with anyone except 
counsel or the accused in the case. See appendix 8 for form of instruction. 

g. Opportunity to present and support contentions . Both sides are 
entitled to an opportunity properly to present and support their respective con¬ 
tentions upon any question or matter presented to the court for decision. Re¬ 
stricting argument, particularly in long and complicated cases, or an arbitrary 
refusal to entertain argument on an interlocutory question, may constitute 
error; however, the right to present argument should not be abused, and the 
military judge or president of a special court-martial without a military judge 
may as a matter of discretion limit or refuse to hear argument when it is trivial, 
mere repetition, or made for the purpose of delay. Arguments throughout the 
trial may be oral, in writing, or both. See 82ft (4) in this connection. 

h. Explanation of rights of accused. Ordinarily, the military judge, or the 
president of a special court-martial without a military judge, need not volun¬ 
teer advice to the accused during the course of the trial as it may be assumed 
that his counsel has performed his duties properly, has advised the accused 
of his rights and the law affecting the case, and that, for reasons best known 
to them, they desire to pursue a certain course. When deemed necessary, the 
military judge, or the president of a special court-martial without a mili¬ 
tary judge, will satisfy himself that the accused is aware of any right to 
which he is entitled by inquiry of counsel or by explaining that right. The 
rights of the accused with respect to the statute of limitations (68c; Art. 

43) will, when applicable, lie explained to the accused unless it otherwise affirm¬ 
atively appears that the accused is aware of these rights. See 70ft for the proce¬ 
dure to be followed as to guilty pleas. An accused who is not represented by 
legally qualified counsel should be advised of his rights to remain silent, testify 
as a witness, or make an unsworn statement as appropriate at the pro|>er stages 
of a trial (75c(2), 140a, 148c, and 149ft). When an accused is represented by 
legally qualified counsel, it may lie assumed that he has been correctly advised 
of these rights, and it is unnecessary to inquire if the accused has been so advised 
or to explain the right to the accused. Any inquiry or explanation as to the 
rights of the accused to testify in a court-martial with a military judge shall be 
made out of the hearing of the court members. See appendix 8 for forms of 
inst ructions. 

«. Right of accused to interpreter . Upon a showing by the defense that 
the accused d«x*s not understand the English language and desires the services 
of an interpreter, the military judge, or the president of a special court-martial 
without a military judge, will direct the trial counsel to take appropriate action 
to provide the accused with a competent interpreter. The latter will interpret 
for the accused all proceedings had in open session and all testimony given in 
any language other than that understood by the accused. The interpreter will be 
sworn before entering upon his duties. See chapter XXII as to oaths generally. 

54. INTRODUCTION OF EVIDENCE, a. Presentation of the case. 

Witnesses are usually examined in the following order: Witnesses for the prose¬ 
cution, witnesses for the defense, witnesses for the prosecution in rebuttal, 
witnesses for the defense in rebuttal, witnesses for the court. The order of 
examining each witness is usually direct examination, cross-examination, 
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redirect examination, recross'examination, and examination by the court. In a 
court-martial with a military judge, the examination by the court is ordinarily 
conducted by the military judge: thereafter, if necessary, members of the court 
may ask questions of the witness. The court should protect every witness from 
improjjcr questions* insulting treatment, and unnecessary inquiry into his pri¬ 
vate affairs. See 1494 in this regard- Also see 150 and Article 31(a) and (c) for 
questions which a witness cannot be required to answer over his objection and 
148, 149, 151, and 153 for other rules respecting the examination of witnesses. 

6. Responsibility of the court . The court is not obliged to content itself 
with the evidence adduced by the parties. When that evidence appears to be 
insufficient for a pro|>er determination of the matter before it or when not 
satisfied that it has received all available admissible evidence on an issue before 
it, the court may take appropriate action with a view to obtaining available 
additional evidence. The court may, for instance, require the trial counsel to 
recall a witness, to summon new witnesses, or to make an investigation or 
inquiry along certain lines with a view to discovering and producing additional 
evidence. In doing so, however, the court must be careful not to depart from 
an impartial role. The right of the members to cause the recall of a witness or to 
call for additional evidence is subject to an interlocutory ruling by the military 
judge or the president of a special court-martial without a military judge as 
to the propriety therefor. 

c. Exclusion of improper evidence . When offered evidence would b© 
excluded on objection, the military judge, or the president of a special court- 
martial without a military judge, may as a matter of discretion bring the matter 
to the attention of any party entitled, but failing, to object to its admission. This 
action is particularly important when improjior testimony is elicited by ques¬ 
tions asked by a member of the court—the reason for this being the natural 
hesitancy of the parties to object to a question asked by a memlier of the court 
and the weight likely to be given to testimony elicited through questions by the 
court. In the interest of justice, the military judge or the president of a special 
court-martial without a military judge may on bis or its own motion exclude 
inadmissible evidence. 

Rules of evidence are stated in chapter XXVII and in various connections 
throughout this manual: for example, in 122c (Insanity), and K>4 (Desertion). 

rf. Documentary evidence . If a document is marked for identification but 
not admitted in evidence, it should lx> appended to the record for the informa¬ 
tion of the convening authority and appellate agencies. See 154c (Offer of 
proof). 

When a document, such a s an original record, which must or should be 
returned to the source from which it was obtained, is received in evidence or 
marked for identification, a suitable copy or extract copy thereof will be substi¬ 
tuted for the document and it will then 1 j© returned. Similar action may be 
taken to substitute an accurate description or photograph for an item of real 
evidence which must bo relumed to its source or is too bulky for inclusion in 
the record of trial. In this connection, see 138c (Real evidence). 

e. Views and inspections . In exceptional circumstances, the military 
judge or the president of a sjiecial court-martial without a military judge may 
as a matter of sound discretion authorize the court to view or inspect the prem- 
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ises or place or an article or object if the view or inspection is necessary to enable 
the members better to understand and apply the evidence in the case. The pro¬ 
ceeding is authorized only if conducted in the presence of counsel, the accused, 
and, in a court-martial with a military judge, the military judge. Tike view 
should not be undertaken if the members of the court are already familiar 
with the premises involved or if photographs, diagrams, or maps adequately 
present the situation. The court may be escorted to the view by any person 
familiar with the premises and objects. The escort, without making any state¬ 
ment in (lie nature of evidence or argument, may point out particular features 
to be noted by the court. Before entering on his duties as escort, he will take the 
oath or affirmat ion prescribed in 114A. 

The members may consider and apply the evidence in the light of the 
knowledge obtained by their inspection. The court should not hear witnesses 
or take evidence at the view, but anything said thereat by counsel, the author¬ 
ized escort, members of the court, or the military judge will be recorded verba¬ 
tim and constitute a part of the record of trial in any general court-mart ial case 
or in any special court-martial case in which a verbatim record is taken. Re¬ 
enactments of the events involved or acts alleged to have been committed are 
not authorized upon a view. 

The fact that a view or inspection has been mode does not preclude the 
introduction in evidence of photographs or diagrams of articles or objects 
viewed, nor of maps or sketches of the premises or place viewed, if that evidence 
is otherwise admissible. 

f. Inquiry into mental status . See 122 for action by the court when it 
appears that further inquiry into the mental responsibility of the accused is 
warranted in the interest of justice. 

55. ACTION WHEN EVIDENCE INDICATES AN OFFENSE NOT 
CHARGED, a. General. If during the trial it becomes manifest to the court 
that there is substantial evidence, either before the court or offered, tending to 
prove that the accused is guilty of some other untried offense not alleged in any 
specification before the court, the court must proceed with the trial of the 
offenses charged. A report of the matter may properly be made to the convening 
authority after the conclusion of the trial. 

b. Trial of new charges. When charges are preferred for an offense indi¬ 
cated by the evidence referred to in 55a, they may be referred to trial only to a 
court none of whose members participated in the previous trial. 

56. WITHDRAWAL OF SPECIFICATIONS; MISTRIALS, a. Gen - 
eral. Although the convening authority may withdraw, or cause to be with¬ 
drawn, any specification or an entire case from the consideration of any court 
for any reason, both the grounds upon which the specification or case is with¬ 
drawn and the time at which the withdrawal is directed will have an effect upon 
the action that may subsequently be taken. Withdrawal is accomplished by the 
convening authority directing the prosecution to take the necessary action to 
remove from the consideration of a particular court a specification and, when 
appropriate, the charge under which it is laid or the entire case. This action may 
be taken only when directed by the convening authority, who may give such & 
direction either on his own initiative or on application made to him. In the case 
of a joint or common trial, the withdrawal may be limited to one or more of tho 
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accused. In no event will a specification or case be withdrawn arbitrarily or 
unfairly to the accused. 

6. Grounds for trithdrawal. Normally, less than all of the specifications 
may not be withdrawn after the trial proceedings have begun except upon a 
determination of the convening authority that the specifications so withdrawn 
should be dismissed or for other good cause determined by the convening au¬ 
thority and made a matter of record. Among the proper grounds upon which 
a particular specification may be withdrawn are that the specification contains 
a fatal defect, that the evidence in support thereof is insufficient, or that one 
of the accused is to be used as a witness. 

Further, a convening authority normally should not withdraw an entire 
case after commencement of the trial with a view to further prosecution unless 
he determines that urgent and unforeseen military necessity requires that the 
trial be postponed or terminated, and it does not appear that the military situa¬ 
tion will permit the rescheduling or resumption of the trial within a reasonable 
time. However, this action may sometimes be appropriate for other good cause 
in the interest of justice. See, for example, 122A(2). When a case is withdrawn 
with a view to future prosecution, a detailed statement of the reasons therefor 
must be included in the record. 

If, prior to trial, the accused lias requested trial liefore a military judge 
alone (5«k/(2) ), the case may not be withdrawn with a view to further prosecu¬ 
tion except for good cause shown in the record of trial. 

c. Effect of withdraical . The withdrawal of a specification on proper 
grounds before the commencement of the trial in a case is not in itself a ground 
of objection or a defense in a subsequent trial for the same offense. However, a 
future trial may be precluded for other reasons, such as a grant of immunity 
(68A and 148e). Although a specification should not be withdrawn after com¬ 
mencement of the trial without a showing of good cause in the record unless it 
is to be dismissed, a showing of good cause is especially important after the 
introduction of evidence bearing on the guilt or innocence of the accused as to 
the alleged offense, as withdrawal at this stage may bar future prosecution for 
that offense. See Article 44. Accordingly, if further prosecution is intended, the 
power to withdraw a specification or a case after commencement of the trial 
should be exercised only because of urgent and unforeseen military necessity or 
for other good cause in the interest of justice. 

d. Action of trial counsel upon a withdrawal. A withdrawal of a speci¬ 
fication l)cfore trial is accomplislied by the trial counsel lining out and initialing 
the withdrawn specification on the charge sheet and renumbering the remaining 
specifications or charges when appropriate. 

If less than all of the sj>ecifications are withdrawn after the members of 
the court are aware that those withdrawn had been referred to trial, the trial 
counsel should announce the withdrawal in open session and the military judge, 
or the president of a special court-martial without a military judge, should 
instruct the court not to consider those specifications for any reason. When a 
specification is withdrawn after the trial of a case commences, but before the 
members of the court are aware that it had been referred to trial, the trial coun¬ 
sel should line out and initial the withdrawn specification on the charge sheet, 
renumber the remaining specifications and charges when appropriate, and insure 
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that Ike withdrawn specification is not brought to the attention of the court 

members. 

e. Mistrials . (1) General . Aside from the withdrawal of charges as pro¬ 
vided for in 56a through rf, the declaration of a mistrial acts to withdraw the 
charges from the court-martial. The military judge or the president of a special 
court-martial without a military judge may as a matter of discretion declare a 
mistrial when, after considering all the circumstances, that actionis manifestly 
necessary in the interest of justice because of circumstances arising during the 
proceedings which cast substantial doubt upon the fairness of the trial. A mis¬ 
trial may be declared respecting the entire proceedings or respecting only the 
proceedings after findings. Examples of circumstances warranting this action 
are prejudicial misconduct by a court member and the improper disclosure to 
the court of inadmissible evidence, opinions, or information which is so highly 
prejudicial to either side that its effects cannot be removed bv an instruction to 
the court to disregard the disclosure (57</(2)). 

(2) Procedure . When it appears to the military judge, or the president 
of a special court-martial without a military judge, that a mistrial may he in 
order or when either partyjnoves for a mistrial, the military judge, or the presi¬ 
dent of a special court-martial without a military judge, shall immediately 
determine the position of both parties on the subject. In a court-martial with a 
military judge this should be done in a hearing conducted out of the presence 
of the members of the court. Counsel for each side should be given an oppor¬ 
tunity to state whether lie objects to the declaration of a mistrial and to argue 
upon the question if he desires. Thereuj>on, the matter will he ruled upon as 
an interlocutory question (57). 

(3) Effect upon further proceedings. The declaration of a mistrial is 
within the sound discretion of the military judge or the president of a special 
court-martial without a military judge; and unless there has been an abuse 
of discretion, it does not preclude further prosecution for the same offense 
before another court-martial. Further, in no case does a mistrial granted 
with the consent of the defense preclude such a further prosecution. In any 
case in which a mistrial has been declared, a record of trial will be pre¬ 
pared showing the proceedings up to the time of the declaration of the mis¬ 
trial. Seo generally 82 and 83. If a mistrial has been declared fti & general 
court-martial and further prosecution is not contemplated, the renew of the 
staff judge advocate or legal officer should be limited to questions of juris¬ 
diction. See 85ft. If further prosecution is contemplated, a review will not 
be prepared, but the convening authority, before directing trial by general 
court-martial, will again refer the charges to his staff judge advocate or legal 
officer for consideration and advice. See 35 ft and c and Article 34(a). 

57. INTERLOCUTORY QUESTIONS OTHER THAN CHALr 
LENGES. a. General provisions . The military judge shall rule on all inter¬ 
locutory questions arising during the proceedings. Any ruling by the military 
judge upon a question of law, including a motion for a finding of not guilty 
(71a), or upon any interlocutor)* question other than the factual issue of mental 
responsibility of the accused is final and constitutes the ruling of the court, 
lie also rules finally as to challenges. See 62. The president of a special court- 
martial without & military judge shall rule on all interlocutory questions other 
than challenges. Sec C2A(3) as to procedure for determining challenges. Any 
ruling made by the president of a special court-martial without a military judge 
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on any question of law other than a motion for a finding of not guilty is final 
and constitutes the ruling of the court.' 

The military judge or the president of a special court-martial without a 
military judge may change his ruling at any time during the trial. ( Art, 51(b)). 

The following rules and procedures apply to both the military judge and 
the president of a special court-martial without a military judge: 

(1) Mental responsibility. When the factual issue of mental responsibil¬ 
ity of the accused is raised as an interlocutory question (1225), tlie rulingof the 
military judge or the president of a special court-martial without a military 
judge is final unless objected to by a member of the court. Before asking whether 
any memtar of the court objects to his ruling, he should give the court members 
such instructions as will enable them to understand the issue that is before them 
and the legal standards and procedure by which they will determine it if ob¬ 
jection is made. If objection is then made, tlie court will be closed and the issue 
decided by a vote of the members (57/). In a court-martial with a military 
judge, lie shall not be present while the court is closed to deliberate or vote. 

(2) Treatment of offered evidence. The military judge or the president 
of a special court-martial without a military judge may examine an offered 
item of real or documentary evidence before ruling on its admissibility. lie will 
take care that an offered document or, when practicable, an item of real evi¬ 
dence is not exposed to risk of inadvertent examination by members of the 
court until he has ruled that the document or item of real evidence is admissible. 
In this connection, see 57/7(2) for rules governing certain proceedings held by 
tins military judge outside the presence of the members of a court-martial. The 
military judge or the president of a sjiecial court-martial without a military 
judge should give the court members appropriate instructions to disregard 
evidence which, once having been admitted, is excluded by a subsequent ruling. 
He should also advise the court members of any limitations applicable to evi¬ 
dence which has been admitted for a limited purpose; for examples, see 138<7, 
1405, and 1536(2) (c). 

b. Applicability of this paragraph . This paragraph (57) applies to the 

disposition of questions of law and interlocutory questions, that is, to all ques¬ 
tions other than the findings, sentence, and administrative matters such as de¬ 
claring recesses and adjournments, arising during trial, except the question of 
whether a challenge should be sustained. It should be kept in mind, however, 
that these two categories may be overlapping in that a question may be both 
interlocutory and a question of law. 

All questions of law are ruled upon finally by the military judge. Except 
for a motion for a finding of not guilty, all questions of law are ruled upon 
finally by the president of a special court-martial without a military judge. 
Questions of the applicability of a rule of law to an undisputed set of facta 
are normally questions of law. Similarly, the legality of an act is normally a 
question of law. For example, the legality of an order when disobedience of the 
order is charged, the legality of restraint when there is a prosecution for breach 
of arrest, or the sufficiency of a pre- interrogation warning are customarily all 
questions of law. It is possible, however, for such questions to be decided solely 
upon some factual i&mc, in which case they would be questions of fact* An 
example is a question of whether the person who issued an order in fact occupied 
a position which would authorize him to issue it 
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A question is interlocutory unless the ruling on it would finally decide the 
case on its merits. Questions that go to the ultimate issue of guilt or innocence 
are not interlocutory. Whether a question is interlocutory may vary with the 
context in which it arises. An issue is not purely interlocutory if an accused 
raises a defense or objection and the disputed facts involved go to the ultimate 
question of guilt or innocence. For example, if during a trial for desertion tho 
accused makes a motion to dismiss for lack of jurisdiction and presents evidence 
tending to show that he is not a member of an armed force, his status as a mili¬ 
tary person reaches the ultimate question of guilt or innocence, and, if the 
motion is denied, the disputed facts must be resolved by each member of the 
court in connection with his deliberation upon the findings. If, on the other 
hand, the accused was charged with larceny and presented the same evidence 
as to his military status, the evidence would bear only upon his amenability 
to trial and the issue would be disposed of solely as an interlocutory question. 

Interlocutory questions may be questions of fact or questions of law. This 
distinction is important because generally the president of a special court- 
martial without a military judgt* rules finally on interlocutory questions of law, 
but not on interlocutory questions of fuel. On interlocutory questions of fact he 
rules subject to the objection of any other member. On mixed questions of fact 
and law, rulings should 1 k» made subject to objection by any other member to 
the extent that the issue of fact can be isolated and considered separately. For 
example, a mixed question of fact and law could arise in connection with the 
admissibility of an out-of-court statement by the accused. If a conflict were 
to exist in the testimony, with a law enforcement agent testifying that he gave 
a certain preliminary warning and the accused testifying that no such statement 
was made at all, that would be a question of fact. A question could also exist as 
to whether the agent's statement would, if in fact made, constitute a legally 
sufficient warning. This would lie a question of law. In such a case, the admis¬ 
sibility of the accused's out-of-court statement would lie a mixed question of 
law and fact. 

c. Rulings by the president of a special court-martial without a mili¬ 
tary judge. The president of a special court-martial without a military judge 
shall rule in open session upon all interlocutory questions (576), other than 
challenges, arising during the trial, such as questions as to the admissibility of 
evidence offered during the trial, competency of witnesses, continuances, ad¬ 
journments, recesses, motions, order of the introduction of witnesses, and the 
propriety of any argument or statement of the trial or defense counsel. His 
ruling upon any question of law other than a motion for a finding of not guilty 
is final. For example, the ruling of the president upon instructions is final and 
is not subject to objection by a mcmlier. Any question as to whether the ruling 
of the president is conclusive shall be determined by him. Although he rules 
finally on all questions of law, his rulings on interlocutory questions of fact, 
including a factual issue of mental responsibility or mental capacity of the 
accused (1226(2)), are subject to objection by any member of the court. As 
to mixed questions of law and fact see 566. 

The ruling of the president on a motion for a finding of not guilty is final 
unless objected to by a member of the court. Before asking whether any member 
of the court objects to his ruling on a motion for a finding of not guilty, the 
president should give the court such instructions as will enable them to under- 
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stand the issue that is before them and the legal standards by which they will 
determine it if objection is made. See 71a. If, thereafter, a member objects to the 
president's ruling on a motion for a finding of not guilty, the court will be closed 
and the question voted on as stated in 57/. 

d. Rulings by the military judge . A ruling by the military judge on a 
quest ion of law, including a motion for a finding of not guilty, or on an inter¬ 
locutory question other than the factual issue of mental responsibility of the 
accused, is final so far as concerns the court and no repetition of the ruling is 
necessary (57a). The military judge shall determine whether a ruling made by 
him is final. 

e. Form of ruling . Kaeh ruling by the military judge and the president 
of a special court-martial without a military judge which is subject to objection 
should be prefaced by a statement such as, “Subject to objection by any member/ 

/• Voting on interlocutory questions. Wien voting on any interlocutory 
question other than a challenge, the members of the court shall vote orally, 
beginning with the junior in rank, and the question shall be decided by a 
majority vote. A tie vote on a motion for a finding of not guilty or on a question 
relating to the sanity of the accused is a determination against the accused. A 
tie vote on any other question is :t determination in favor of the accused. See 
Articles 51(b) and 52(c). The voting is in closed session, but the president 
announces the decision in open session. See fi*2A(3) for the maimer of voting 
on challenges bv a special court-mailial without a military judge. 

g. Necessary inquiry to be made; preponderance of evidence controls* 

(1) General. The ruling or decision on an interlocutory question should 
be preceded by any necessary inquiry into the j>ertinent facts and law. For ex¬ 
ample, the party making the objection, motion, or request may be required 
to furnish evidence or legal authority in support of his contention. Upon such 
an inquiry, questions of fact arc determined by a pre|>onderanee of the evidence, 

(2) Military judge. The military judge is responsible for rulings made 
by him, but he may consult with the members of the court in open session upon 
appropriate matters such as a continuance, adjournment, or recess before making 
his ruling. When necessary, he may recess the court for a time sufficient to 
enable him to consult pertinent legal authorities before making his ruling. 

Wlteii sitting with members, the military judge should hear arguments 
of counsel on pr\>|>osed instructions (73rf), and, at the request of the defense, 
on matters concerning the admissibility of a pretrial statement of the accused, 
out of the hearing of the members of the court. Also, if it appears to the military 
judge that an offer of proof (154c), preliminary evidence or argument with 
respect to the admissibility of offered evidence, or any other proceeding not 
requiring the presence of the members may contain matters prejudicial to the 
rights of the accused or the Government, he should, upon his own motion or 
upon motion of counsel, direct that the memliers of the court lie excluded during 
these proceedings. Counsel for both sides, the accused, and the rejmrter will 
be present during these proceedings, which will be fully recorded, transcribed, 
and incorporated in the record of trial. But see 82b (1) and 83 b. 

When, as a result of a hearing held out of the presence of the members of 
the court, the military judge rules that offered evidence is admissible, the 
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evidence will be offered in open session; in addition, if preliminary evidence 
adduced at such a hearing goes to the weight of the evidence admitted by the 
ruling of the military judge, both sides will be given an opportunity to present 
for the consideration of the members of the court any comment evidence 
affecting the weight to be given to the evidence so admitted. In this connection, 
seel40a( % 2) and (3). 

In lieu of, or in addition to, any oral arguments of counsel with respect 
to the admissibility of evidence, the military judge may also direct counsel to 
submit written arguments or briefs on questions of law. These written argu¬ 
ments should not be brought to the attention of the members of the court but 
should Ik* made part of the record of trial. 

(3) President of a special court-martial uu'tfund a military judge. While 
the responsibility for a ruling rests with the president of a special court-martial 
without a military judge, lie may properly close the court and consult witli the 
other members of the court before making his ruling, when such ruling is 
subject to the objection of any member of the court. 

38. POSTPONEMENTS AND CONTINUANCES, a. Postponement 
of trial . The necessity for a formal continuance may often be avoided by re¬ 
questing the convening authority, the military judge or the president of a 
special court-martial without a military judge, whoever is appropriate, to 
postjMine the initial session of the trial or by requesting an adjournment or recess. 

6. Continuances , general. The military judge or the president of a special 
court-martial without a military judge should, upon a showing of reasonable 
cause, grant a continuance to any parly ami for such time, and as often as, may 
appear to be just (Art. 40). Whether a request for continuance should lie 
granted is a matter of sound discretion and is an interlocutory question (37). 
There is no limit, to the number of continuances which may lie granted. 

c. Grounds for continuance. Among the grounds that may be considered 
as reasonable are the absence of a material witness; sickness of the trial counsel, 
accused, defense counsel, or a witness; insufficient time to prepare for trial; and 
a pending prosecution in a civil court based on the same act or omission. 

A failure by the trial counsel to cause a copy of the charges to be served as 
required by Article 33 may Ik* a ground for a continuance. In time of peace, no 
person may, against his objection, lie brought to trial l>efore a general court- 
martial within a period of five days after the service of the charges upon him, 
or Iiefore a special court-martial within a period of three days after the service 
of charges upon him (Art. 35). In computing these time periods, the date of 
service of the charges on the accused and the date of t rial are excluded. Holidays 
and Sundays are not excluded. 

d. Effect of denying application for continuance. The refusal to grant a 
continuance when reasonable cause is shown may be a good ground for directing 
a rehearing. The right to prepare for trial and to secure necessary witnesses is 
fundamental and must be extended to all accused persons. Although the ques¬ 
tion of a continuance is one within the sound discretion of the military judge or 
president of a special court-martial without a military judge, whenever it 
appears that there lias !>een an abuse of discretion and the accused has been 
denied a- reasonable opportunity to prepare for trial or otherwise perfect his 
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defense, the proceedings should be disapproved. A rehearing should be ordered 
only if the prejudice to the rights of the accused can be cured thereby. 

e. Application for a continuance. The military judge or the president of 
a special court-martial without a military judge acts upon the application for 
continuance as an interlocutory question (57). Both parties may present matters 
for and against the granting of the continuance, and the trial counsel may be 
directed, on behalf of the court, to obtain and preseni information which will 
permit an informed decision. This may include information obtained from the 
convening authority or other military sources. The determination of whether a 
continuance should be grunted, however, rests with the military judge or the 
president of a s(>eeial court-martial without a military judge independently of 
the convening authority's preference. 

Although the proper time for making an application for a continuance is at 
an Article 219(a) session held prior to assembly or, if no such session is held, 
immediately after arraignment, an application made at any other time should 
be considered on its merits. 

f. Matters in support of application. lteasonable cause for the application 
must be shown. For instance, when a continuance is desired because of the 
absence of a witness, the application should show that the witness is material, 
that due diligence has been used to procure the testimony or attendance, that the 
party applying for the continuance has reasonable ground to believe that he will 
be able to procure the testimony or attendance within the period stated in the 
application, tlie facts which lie expects to be able to prove by the witness, and 
that he cannot safely proceed with the trial without the witness. 

In general, the matters as set forth in the application may be accepted as 
substantially true; but if long or repeated delay is involved or the facts are 
disputed or improbable, or if any other good reason therefor exists, the appli¬ 
cant may be required to furnish further information. On any issue of law or 
fact arising in the proceedings on an application for a continuance, l>oth parties 
will lie given an opportunity to present pertinent matters and to make an 
argument. 
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ORGANIZATION OF THE COURT AND ARRAIGNMENT 

OF THE ACCUSED 


ATTENDANCE OF THE COURT—ATTENDANCE AND SECURITY OF ACCUSED- 
PRELIMINARY ORGANIZATION OF THE COURT—CHALLENGES—WITNESS 
FOR THE PROSECUTION—INVESTIGATING OFFICER—ARRAIGNMENT 

59. ATTENDANCE OF THE COURT. A general or special court- 
martial reports in accordance with the order convening it—thereafter accord¬ 
ing to adjournment. When this order, after stating the hour and date of the 
first meeting, adds the words “or as soon thereafter as practicable”; or when 
the court adjourns to meet at the call of the military judge or the president 
of a .special court-martial without a military judge, the military judge or the 
president will fix the hour and date for the first or subsequent meeting, as the 
caso may be. He will advise the trial counsel in order that proper notice of the 
meeting may l>o given to all concerned. See 58J (Postponement of trial). 

. A court-martial may hold sessions at any hour of the day, but it should not 
meet at unusual hours nor should the duration of the sittings be unusually pro¬ 
tracted, unless the case is one of extraordinary urgency and such a measure is 
therefore warranted. 

60. ATTENDANCE AND SECURITY OF ACCUSED. The convening 
authority, the ship or station commander, or other proper officer in whose cus¬ 
tody or command the accused is at the time of trial is responsible for the 
attendance of the accused before the court and will determine the nature and 
degree of any restraint to be imposed on the accused. However, physical re¬ 
straint will not be imposed upon the accused during open sessions of the court 
unless prescril>ed by the military judge or the president of a special court- 
martial without a military judge. Tho accused will be properly attired in the 
class of dress or uniform prescribed by the military judge or president for the 
court. An accused officer, warrant officer, or enlisted person will wear the in¬ 
signia of his rank or grade and may wear any decorations, emblems, or rib¬ 
bons to which he is entitled. 

The presence of the accused throughout the proceedings in open court is, 
unless otherwise stated, essential. See 11 c (Effect of voluntary absence from 
trial). 

61. PRELIMINARY ORGANIZATION OF THE COURT, a. Informal 
inquiry . A court-martial should not b© allied to order for any session of the 
trial of a new case until the military judge, or the president of a special court- 
martial without & military judge, after examining the order convening tho 
court and making an informal inquiry of the personnel present has determined 
that the accused and, if the presence of the meml>ers is required at such ses- 
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sion, a quorum of the court are present for the trial of the case, and that the 
detailed members of the prosecution and defense are apparently qualified, as 
prescribed by Article 27(b) or (c), to conduct the prosecution and defense of 
the case. In determining the presence of a quorum of the court, the military 
judge or president should consider whether an enlisted accused has made a 
proper request for enlisted members; if so, at least one-third of the members 
present must be enlisted members unless the convening authority has determined 
that eligible enlisted persons are not available. In this connection, see 36c(2) 
and 41rf(2). 

The military judge should also inquire into the existence of a request by 
the accused for trial by the military judge alone in appropriate cases. See 
53rf(2). 

b. Seating of personnel and the accused. When the court is ready to 

proceed, it is called to order by the military judge or the president of a special 
court-martial without a military judge. The members will be seated with the 
president in the center and other members alternately to the right and left ac¬ 
cording to rank. If the rank of a member is changed, ho will sit according 
to his new rank. The military judge will sit apart from the court. Depending 
upon the size and arrangement of tlio courtroom, other personnel and the 
accused will be seated as the military judge or the president of a special court- 
martial without a military judge may direct, except that the accused will be 
permitted to sit with his counsel. See appendix 86 for suggested seating ar¬ 
rangements for general courts-martial. 

c. Announcing personnel of the court and the accused. After the court 
is called to order for the trial of a new cose, the trial counsel will announce 
the name of the accused and will state by what order, including any amendment 
thereof, the court is convened. He will then announce the names of the military 
judge if one has been detailed; the members, if any are present; and counsel 
who are present. The trial counsel will also announce the names of members 
absent, when the presence of meml)ers is required, and of counsel who are absent. 
Similar announcement w ill be made whenever there is a replacement of the 
military judge, the members or counsel present, either through the appearance 
of new* personnel or personnel previously absent or through the absence of 
personnel previously present. When the court meets after an adjournment or 
recess or after it has been closed for any reason, the trial counsel will state for 
the record whether all parties to the trial who were present at the time of the 
adjournment or recess, or at the time the court closed, are present. 

d. Swearing reporter and interpreter. After accounting for the above 
personnel, the trial counsel will ascertain as a matter of record whether or not 
the reporter and interpreter, if any, have previously been sworn in accordance 
with regulations of the Secretary concerned (Art. 42(a)). If not previously 
sworn, the reporter and interpreter, if any, will lie sworn pursuant to regula¬ 
tions of the Secretary concerned. See chapter XXII as to oaths generally. A 
similar procedure will be follow ed in the case of any new reporter or interpreter 
who may be detailed or employed during the course of a trial. 

e. Introduction of prosecution counsel. A general court-martial is not 
legally constituted unless the detailed trial counsel has been certified as com¬ 
petent to perform such duties by the Judge Advocate General of the anned 
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force of which lie is a member (Art, 27(b)). The trial counsel will next an¬ 
nounce whether the legal qualifications of the members of the prosecution aro 
otlicr than as slated in the order convening the court and whether any member 
of the prosecution has acted as investigating oflicor (64), military judge, court 
member, or member of Uie defense in tlie same case, or has acted as counsel for 
the accused at a pretrial investigation or otlier proceedings involving the same 
general matter (6a; Art. 27). If it apj*ears that tlie trial counsel or any of his 
assistants may be disqualified l>v reason of prior participation in the case, Uie 
military judge, or the president of a special court-martial without a military 
judge, will initiate an inquiry to determine whether tlie individual concerned 
is, in fact, disqualified and, if so, whether he has acted for tlie prosecution 
(0a). When it appears that a member of the prosecution is disqualified by rea¬ 
son of prior participation and tliat lie lias acted as a mem ber of the prosecution 
in tlie case before tlie court, Uie court .should bo adjourned and the facts re¬ 
ported to the convening authority. If Uie disqualified member has not acted for 
the prosecution, the proceedings nu»y continue, but the disqualified member 
will not be permitted to act for Uie prosecution during any future stage of 
the proceedings and he will lie excused forthwith. W ben, as a result of excusing 
a disqualified member of Uie prosecution, no qualified trial counsel or assistant 
trial counsel remains, tlie court should lie adjourned and the facts reported to 
the convening auUiority. 

Any change in prosecution counsel during the trial ami the qualifications 
of anv new counsel should be brought to Uie attention of the court in the maimer 
prescribed in Uie preceding subparagraph. 

f. Introduction of defense counsel. (1) General rules as to legal qualifi¬ 
cations. A general court-martial is not legally constituted unless the detailed 
defense counsel has been certified as competent to perform such duties by the 
Judge Advocate General of tlie armed force of which lie is a member (Art. 
27(b)). Similarly, a special court-martial is not legally constituted if tlie 
accused has not been afforded the opportunity to lie represented by counsel 
qualified under Article 27(h) unless sncli counsel cannot he obtained because 
of physical conditions or military exigencies (6c). If qualified defense counsel 
cannot lie obtained because of physical conditions or military exigencies or if 
the accused lias declined qualified counsel, a special court-martial is not legally 
constituted unless the following jurisdictional requirements are also satisfied: 

(а) If the detailed trial counsel or any assistant trial counsel is 
qualified to act as counsel before a general court-martial, tlie detailed 
defense counsel shall be a person similarly qualified (6c; Art. 27(c) (2) ) ; or 

(б) If the detailed trial counsel or any assistant trial counsel is a 
judge advocate, or a law specialist, or a member of the bar of a Federal 
court or the highest court of a State, the detailed defense counsel shall be 
one of the foregoing (6c,-Art. 27(c) (3)). 

(2) Ascertaining legal qualifications of counsel for, the defense. After 
the court has ascertained the qualifications of the members of the prosecution, 
the military judge will ask tlie accused whom he desires to introduce as counsel. 
Counsel representing the accused will then be asked to state whether tlie legal 
qualifications of the detailed members of the defense are other than as stated 
in the order convening the court. 
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If the accused introduces counsel of his own selection and the qualifica¬ 
tions of that counsel are not shown in the order convening the court, his 
selected counsel will be asked to state whether he has been certified by an 
appropriate Judge Advocate General as competent to act as counsel before a 
general court-martial and, if not, whether he has any of the legal qualifications 
enumerated in Article 27(b)(1). See 48a regarding qualifications of counsel 
before general and special courts-martial. 

(3) Action when defense counsel is not legally qualified. If the detailed 
defense counsel of a general court-martial has not been certified as competent 
to perform these duties by the Judge Advocate General of the armed force of 
which he is a member (Article 27(b)), the military judge will adjourn the court 
and report the matter to the convening authority. If the accused in a trial by 
general court-martial has selected as individual counsel a person who is neither 
qualified under Article 27(b) nor otherwise qualified as & lawyer, the military 
judge will advise the accused that he may not be represented by a i>erson who 
does not have the requisite qualifications and will not permit the unqualified 
counsel to represent the accused at the trial. See 48a. 

At a special court-martial, the military judge or the president of a 
special court-martial w ithout a military judge will adjourn the court and report 
the matter to the convening authority when it appears: 

(a) That the accused has not been afforded the opportunity to be rep¬ 
resented by counsel qualified under Article 27(b) unless such counsel 
cannot be obtained because of physical conditions or military exigencies 
(6c; Art. 27(c) (1)); or 

( b ) That the detailed trial counsel or any assistant trial counsel is 
qualified to act as counsel before a general court-martial, but the detailed 
defense counsel is not so qualified (6c; Art* 27(c) (2)); or 

(c) That the detailed trial counsel or any assistant trial counsel is a 
a judge advocate, or a law specialist, or a member of the bar of & Federal 
court or the highest court of a State, but the detailed defense counsel is 
not one of the foregoing (6c; Art 27(c) (3)). 

When the equivalency requirements of ( b) and (c) have been satisfied 
by the detailed counsel, the trial may not proceed without the presence of 
such counsel unless the accused expressly states at the t rial that he does not 
desire his presence. If the accused does not so state, the court will adjourn 
pending procurement of a detailed defense counsel who has the requisite 
qualifications. The accused may also defend himself or 1* represented by 
individual counsel. If the special court-martial may legally adjudge a 
bad-conduct discharge (156), the accused may not be represented by an 
individual counsel who is not qualified as a lawyer (48a). Regardless of 
the legal qualifications of individual counsel, the detailed defense counsel 
and assistant defense counsel shall, if the accused so desires, act as his 
associate counsel; otherwise, they shall be excused by the military judge or 
the president of a special court-martial without a militarv judge (Art* 
38(b)). 

(4) Prior participation of defense counsel in same case. After the court 
has determined that the defense counsel has the requisite legal qualifications, 
the trial counsel will ask the counsel representing the accused to state whether 
any member of the defense present, including individual counsel, is the 
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accuser or has acted in the some case as a member of the prosecution (6<i* d), or 
as investigating officer (64), military judge, or court member. If it appears that 
any member of the defense lias previously acted in the same case for the prosecu¬ 
tion, he will be excused forthwith. If a member of the defense is the accuser 
or has participated in the same case as an investigating officer, military judge, 
or court member, he will lie excused unless the accused expressly requests his 
services. If, as a result of excusing a member of the defense, the accused is left 
without counsel having the requisite legal qualifications, the court will lie 
adjourned and the matter reported to the convening authority. 

g . Announcement of request for trial by the military judge alone . 

When it has lieen ascertained that counsel representing the prosecution and de¬ 
fense are qualified to perform their respective duties, the military judge or the 
president of a special court-martial without a military judge will so state. 
In every case in which a military judge has been detailed and in which the 
death penalty may not Ik* adjudged (14a), the military judge should ascertain 
whether the accused has been advised of his right to request trial by the 
military judge alone. If the accused has not been so advised, the military judge 
should insure that the accused is properly advised and, after consultation with 
counsel, given an opportunity to submit a request at that time. See ap|>endix 8* 
for form of request. 

/i. Announcement of request for enlisted members . After the announce¬ 
ment of the qualifications of counsel and if the accused is not to lie tried 
by a military judge alone, tlie trial counsel will, in the case of an enlisted 
accused, announce whether the accused has made a request in writing that the 
membership of the court include enlisted persons. See appendix 8. If a written 
request, signed by an enlisted accused, is not made before or at this time, the 
accused may not thereafter assort his right to have enlisted members on the 
court. If a projier request for enlisted members is made before or at this time, 
the court may not lie assembled unless at least onethird of the members actually 
sitting on the court are enlisted persons or unless the convening authority lias 
directed that the trial proceed in the absence of enlisted mcmWrs. See 4 b and r. 
Wien one or more, but not all, of the accused being tried at a joint or common 
trial make a proper request for enlisted members, the military judge or the 
president of a special court-martial without a military judge will take action 
similar to that prascribed when a motion to sever has been granted. In this 
connection, see 69 d. 

L Oaths. The oaths for military judges, court members, counsel, reporters 
and interpreters shall be prescribed in regulations of the Secretary concerned 
(Art. 4-2 (a)). See ehmpter XXII as to oaths generally. 

It must lie established in open session whether tins members of the court if 
any, or properly qualified counsel, or the military judge if any, have previously 
been sworn pursuant to regulations of the Secretary concerned. Any such per¬ 
sonnel, including individual defense counsel, not previously sworn should now 
be sworn in accordance with regulations of the Secretary concerned. When an 
oath is lieing administered to any of the above personnel, all persons in the 
courtroom will stand. 

j. Assembly of the court. Following the procedure outlined by this 

paragraph (61), the military judge or the president of a special court-martial 
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without a military judge may announce that the court is assembled- The court 
is assembled when, after the members have gathered in the courtroom to start 
the trial, the military judge or the president of a special court-martial wnthout 
a military judge has announced that the court is assembled. In a court-martial 
consisting of a military judge alone, the court is assembled at the time announced 
by the military judge. See appendix 8A. 

k. Applicability to Article 39(a) sessions. Immediately after commenc¬ 
ing an Article 39(a) session (53rf), the military judge should insure that the 
court is properly constituted by following the procedure in A, c. d y e y /, and « 
above. After insuring that the court is properly constituted, the military judge 
may proceed to take up the matters in g and A above. See appendix 8 a. 

62. CHALLENGES, a . Statutory provisions . The military judge and 

members of a general or s|*ecial court-martial may be challenged by the accused 
or the trial counsel for cause stated to the court. The military judge, or if none 
has been tietailed, the court members shall determine the relevancy ami validity 
of challenges for cause, but a challenge may not lie received to more than one 
person at a time. Challenges by the trial counsel shall ordinarily be presented 
and decided liefore thoM» by the accused are offered. Each accused and the 
trial counsel is entitled to one peremptory challenge, but the military judge 
may not lie challenged except for cause (Art, 41). 

b. Disclosing grounds for challenges. After the members of the court, 

the military judge, and counsel have been sworn, the trial counsel will announce 
to the court the general nature of the charges, the name of the accuser, the 
investigating officer, the officer or officers forwarding the charges to the con¬ 
vening authority, and the name of any court member or military judge who 
participated in any pro<*cedingK already had. He will then disclose in open ses¬ 
sion every ground for challenge believed by him to exist in the case and will 
request that the military judge and each member do likew ise with respect to 
grounds of challenge, whether against the military judge or member himself 
or against any others who are subject to challenge for cause. In disclosing 
grounds for challenge, f**rsonncl should state only the ultimate nature of the 
circumstances which in their opinion makes them subject to challenge, and not 
details such as derogatory information regarding the accused. Among the 
grounds for challenge which a member or military judge should disclose are 
these: That he has participated in the investigation of the case, has acted as 
counsel for the accused, will be a w itness for the prosecution, or has forwarded 
the charges to the convening authority with a recommendation concerning trial 
by court-martial. 

Similar disclosures and requests will be made by the trial counsel with 
respect to a new member or military judge; and the trial counsel, any member, 
or Uie military judge will disclose any such ground at any time during the 
proceedings that he becomes aware of it. 

Without challenging for cause, the trial or defense counsel may question 
the court, or individual members thereof, and the military judge concerning 
the existence or nonexistence of facts which may disclose a proper ground of 
challenge for cause. Thus, the defense counsel may question the court, or in¬ 
dividual members thereof, with respect to whether they know the accused and, 
if so, whether they are hostile or friendly toward him. It is optional with the 
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questioning party whether the member being questioned shall lie sworn to testify 
as to his competency as a member liefor© answering these preliminary questions. 

In any case referred to a court-martial composed of a military judge and 
members, the military judge may direct that the examination of a member be 
conducted out of the presence of the remaining members of the court, and lie 
should do so in any case in which the information elicited may be derogotory to 
the accused and may disqualify the other members. In a special court-martial 
without a military judge, the questioning of a member should lie free enough to 
provide the court members with sufficient information to pass upon the impar¬ 
tiality of the member concerned, but disclosure of information derogatory to 
the accused may disqualify the other memliers who hear it. If the members are 
disqualified by a disclosure, the president should adjourn the court and report 
the matter to the convening authority. 

c. Action upon disclosure . If it appears from any disclosure that the 
military judge or a member is subject to challenge on any ground stated in 
clauses (1) through (8) of 62/, and the fact is not disputed, the military judge 
or memlier will be excused forthwith. If the military judge is excused or the 
court is reduced lielow a quorum, the court will adjourn pending detail of a 
new military judge or additional members. Except as just stated, no action is 
required under this subparagraph (62c) with respect to any disclosure that may 
lie made; but proceedings under this paragraph are without prejudice to any 
rights of challenge on either side. 

rf. When made; reconsideration; opportunity to challenge new mem¬ 
ber . In any case in which an Article 39(a) session is held prior to assembly, 
challenge of the military judge should lie made during the Article 39(a) session. 
Whenever counsel is aware of any possible grounds for challenge for cause of 
a memlier, ho should raise the matter at the earliest practicable session of the 
court* In all other cases, challenges should lie mad© immediately following 
assembly of the court. The military judge or the president of a special court- 
martial without a military judge should, however, permit a challenge for cause 
to lie presented at any stage of the proceedings. The fact that a part icular chal¬ 
lenge for cause has been adversely determined does not preclude the court from 
again entertaining it if good cause, such as newly discovered evidence, is shown. 
Full and timely opportunity will lie given to challenge ©very new memlier or 
military judge. 

e . Peremptory challenges . A peremptory challenge does not require any 
reason or ground therefor to exist or to be stated. It may lie used before, during, 
or after challenges for cause, or against a memlier unsuccessfully challenged for 
cause, or against a new member if not previously utilized in the trial. It cannot 
lie used against the military judge. A member challenged peremptorily will 
lie excused forth with. 

In a joint or common trial each accused is entitled to one peremptory 
challenge. 

f. Challenges for cause—grounds for . Among the grounds of challenges 
for cause against members of special and general courts-martial and, unless 
otherwise indicated by the context, the military judge are the following: 

(1) That the challenged military judge or memlier is not eligible to 

serve as military judge or member, respectively, on courts-martial. 

(2) That he is not a member or military judge of the court. 
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(3) That he is the accuser as to any offense charged. See Article 1(9) 
for definition of accuser. 

(4) That he will be a witness for the prosecution. See 63 for definition of 
witness for the prosecution. 

(5) That he was the investigating officer as to any offense charged. See 
64 for definition of invest igating officer. 

(6) That he has acted as counsel for the prosecution or the accused as 
to any offense charged. 

(7) That upon a rehearing or a new or other trial of the case he was 
a member of the court which first heard the case. 

(8) That he is an enlisted member who is a member of the same unit as 
the accused. See4i and Article 25(c) (2) for definitions of the word “unit.” 

(9) That ho has forwarded the charges in the case with his personal 
recommendation concerning trial by court-martial. 

(10) That he has formed or expressed a positive and definite opinion as 
to the guilt or innocence of the accused as to any offense charged, except that 
this shall not necessarily apply to a military judge who has formed or 
expressed such an opinion solely in his role as military judge sitting alone 
in a previous trial of the same or a closely related case. 

(11) That he has acted in the sain© case as the convening authority or 
as the legal officer or staff judge advocate to the convening authority. 

(12) That he will act in the same case os the reviewing authority (8*1) 
or as the legal officer or staff judge advocate to the reviewing authority 
(8 5a). 

(13) Any other facts indicating that he should not sit as a member or 
military judge in the interest of having the trial and sulisequcnt proceed¬ 
ings free from substantial doubt as to legality, fairness, and impartiality. 
Examples of the facts which may constitute grounds for challenge are: 
That he will be a witness for the defense; that he testified or submitted a 
written statement in connection with the investigation of the charges, unless 
at the request of the accused; that he has officially expressed an opinion 
as to the mental condition of the accused; that, when it can be avoided, a 
manlier is junior in rank or grade to the accused; that he has a direct 
personal interest in the result of the trial; that he is in any way closely 
related to the accused; that he participated as a member or as counsel in the 
trial of a closely related case; that he is decidedly hostile or friendly to 
the accused; that, not having been present as a member when testimony on 
the merits was heard, or other important proceedings w^ere held in the case, 
his sitting os a manlier will involve an appreciable risk of injury to the 
substantial rights of an accused, which risk w ill not be avoided by a reading 
of the record. In connection with this last example, see 41c and /, and 
62A(1). 

g. Limitations on inquiry as to eligibility of military judge . A chal¬ 
lenge against a military judge based on the ground that he is not eligible to act 
as military judge (62/(1)) will not be sustained unless it is shown: (1) That 
he is not a commissioned officer; or (2) that he is not on active duty with an 
armed force; or (3) that he is not a member of the bar of a Federal court or of 
the highest court of a State of the United States; or (4) that he lias not been 
certified to be qualified for duty as a military judge (Art. 26(b)) ; or (5) that 
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in a general court-martial he is not designated and assigned in accordance with 
Article 26(c). The hearing on such a challenge will be limited to the issue of 
determining whether any one of the reasons enumerated above exists. In this 
connection, it may be inferred that a person detailed as the military judge of a 
court-martial is a commissioned officer on active duty with an armed force, and 
the recital of his qualifications in the convening order is evidence of the facts 
recited therein. An inquiry into the general educational, legal, or judicial ex¬ 
perience of the military judge is improper. 

/i. Procedure . (1) Manner of making challenges. After any challenges 
made by the trial counsel have been decided, he will, after complying with any 
request made by the accused to be permitted to examine the papers referred 
to in 44A, give the accused an opjiortunity to exercise his rights as to challenge. 
The accused thereupon may challenge, in turn, the military judge and each mem¬ 
ber to whom he objects. As to jieremptory challenges, sec 62*. Full and timely 
opportunity will lie given to the accused, including each accused in a joint 
or common trial, to exercise his right of challenge. A challenge may be 'with¬ 
drawn by the challenger for any reason, as when the challenged member makes 
a statement or reply which is satisfactory to the challenger. A challenge on the 
ground that a memlier was absent when testimony or. the merits or other 
important proceedings was had will often lie withdrawn by the challenger 
upon his being informed that certain witnesses will be recalled and re-examined. 

(2) Inquiry. If a member or the military judge is challenged for cause, 
the challenge, if not withdrawn, must lie passed on by the military judge, or if 
none litis been detailed, by the members of the court loss the member challenged, 
after both sides have been given an opportunity to question the person chal¬ 
lenged, to introduce evidence and to argue. The challenger may subject a 
challenged member to an examinat ion which may lie under oath as to the subject 
matter of the challenge. For form of the oath, see 11 ig. This examination may 
projierly extend to any of the matters enumerated in 62/ as constituting or 
possibly constituting a ground for challenge and any other matters which have 
a substantial or direct bearing on the rights of the accused or the Government 
to a fair and impartial court. The military judge will rule upon challenges as 
to his own participation in a case, and all interlocutory matters arising during 
the hearing on challenge. Any member, against whom a challenge for cause 
has lieen directed, will take no part in the hearings upon the challenge except 
when called to testify or to make a statement as to his conqietency. If the 
challenged member is president of a special court-martial without a military 
judge, lie shall, subject to 57a and r, continue to rule upon interlocutory quest ions 
arising during the hearing although he may, at the time such a question arises, 
be testifying under oath as to his competency. In any case in which the military 
judge while making a statement or the president of a special court-martial 
without a military judge while testifying as to his competency, is required to 
rule upon an interlocutory question, he should preface any ruling by a state¬ 
ment such as, “As military judge (president) I rule that . . ? 

The military judge, or if none has been detailed, the court should lie 
lilieral in passing on challenges, but need not sustain a challenge upon the mere 
assertion of the challenger. The burden of maintaining a challenge rests on 
the challenging party. A failure to sustain a challenge when good ground is 
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shown may require a disapproval on jurisdictional grounds or cause a rehearing 
because of error injuriously affecting the substantial rights of an accused. 

(3) Deliberation and voting by a special court-martial without a mili¬ 
tary judge. In a special court-martial without a military judge, delibera¬ 
tion and voting upon a challenge will be in closed session, and the challenged 
member will be excluded. Before closing the court, the president should instruct 
the court on the applicable law and procedure to be followed in deciding the 
cluillenge. The vote upon the challenge is by secret written ballot, which ballot 
may be in the form “Sustained* or ‘‘Not Sustained.* Sec Article 51(a) as to 
counting and checking the vote and announcing the result of the ballot. Delib¬ 
eration on the challenge may properly include full and free discussion. The 
influence of superiority in rank will not be employed in any manner in an 
attempt to control the independence of members in the exercise of their judg¬ 
ment* A majority of the ballots cast by the members present at the time the 
vote is taken shall decide the question of sustaining or not sustaining the chal¬ 
lenge. A tie vote on a challenge disqualifies the member challenged (Art. 52(c)). 
Upon the court being opened, the president shall state that the challenge has 
been sustained or not sustained. When throe members of a special court-martial 
without a military judge are present and one is challenged, the remaining two 
may vote on the challenge. 

(4) Action . If the challenge is sustained, the challenged member or 
military judge will withdraw from the court.; otherwise he will resume his seat. 
The court will then proceed to consider the next challenge, if one is presented. 
When a court has l>een reduced below a quorum, or when the number of en¬ 
listed Iversons on a court is reduced below one-third in a case in which the 
accused has requested enlisted meml>ers, or when a challenge of the military 
judge for cause is sustained, the court will adjourn and report the matter to the 
convening authority. 

63. WITNESS FOR THE PROSECUTION. If at any stage of the pro¬ 
ceedings the military judge or any meml)er of the court is called os a w itness for 
the prosecution, he shall, before qualifying as a witness^ be excused from 
further duty as military judge or member, respectively, in the case. Whether the 
military judge or a member called as a witness for the court is to be considered as 
a witness for the prosecution depends on the character of his testimony. In 
case of doubt he w ill be excused as military judge or member, respectively. If a 
witness called by the defense testifies adversely to the defense, he does not 
thereby become a “w itness for the prosecution.* 

For (he purpose of this paragraph, a witness includes not only one who 
testifies in court but anyone whose declaration is received as evidence for any 
purpose, including written declarations made by affidavit or otherwise. For 
example, a person who by his certificate hus attested or otherwise authenti¬ 
cated an official record introduced in evidence by the prosecution, or who has 
authenticated any writing so introduced, is a witness for the prosecution even 
if he does not testify in person. 

64. INVESTIGATING OFFICER. Within the meaning of the lifth clause 
of 62/ and Articles 25(d) (2), 26(a), and 27(a), the term “investigating officer,* 
as applied to a particular offense, shall be understood to include a person who, 
under the provisions of 34 and Article 32, lias investigated that offense or a 
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closely related offense alleged to have been committed by the accused. The term 
also includes any other person who, as counsel for, or a mcml>er of, a court of 
inquiry, or as an investigating officer or otherwise, has conducted a personal 
investigation of a general matter involving the particular offense. However, it 
does not include a person who, in the performance of his duties as counsel, has 
conducted an investigation of a particular offense or a closely related offense 
with a view to prosecuting or defending it lx?fore a court-martial. But see 6a 
and 02/(6). 

65. ARRAIGNMENT, a. General . When a general or special court-mart ial 
has been organized and both parties aro ready to proceed, the trial counsel will 
present the court with copies of the charges and spedfications upon which the 
accused is about to l>e tried. See 66 d in this connection and 7Drf for procedure 
of a summary court-martial. The trial counsel will then read to the accused the 
charges and specifications. Thereafter, each accused will be called upon to 
plead. This proceeding constitutes the arraignment. The picas are not part of 
the armignment. The accused may waive the reading of the charges and 
specifications. 

As a rule, after arraignment in a case involving several charges and 
specifications, the procedure to be followed will be to receive pleas according to 
numerical order on the specifications of the first charge, then on the first charge, 
and so on with the rest. When appropriate, a single plea may Ijc entered as to 
all charges and Specifications without enumerating them. 

If an Article .19(a) session is conducted by the military judge prior to 
assembly, the armignment may be held ami the pleas of the accused accepted 
at that time if permitted by the regulations of the Secretary concerned. If the 
arraignment is held at such a session, the trial counsel may present the court 
members with copies of the charges and specifications immediately after as¬ 
sembly. See 896, &*</(1) and 706 for entering findings on a plea of guilty. 

6. Additional charges . After the arraignment of the accused upon certain 
charges, additional charges cannot l>e introduced at the same trial. However, 
additional charges can be introduced at any stage of the proceedings before the 
arraignment if all the usual pre-arraignment proceedings concerning those ad¬ 
ditional charges have been completed, including proceedings ns to qualifying 
counsel and challenging and excusing the military judge and members of the 
court. In such a case, the accused may be arraigned on the additional charges as 
well as on the original charges, and the trial may proceed on both sets of charges. 
It is not necessary that any personnel of tlie court be resworn when additional 
charges arc introduced. An application for a reasonable continuance should be 
granted. 
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PLEAS AND MOTIONS 


GENERAL—MOTIONS RAISING DEFENSES AND OIUECTIONS-MOTIONS TO DIS¬ 
MISS-MOTIONS TO GRANT APPROPRIATE RELIEF—PLEAS—MOTION FOR 
FINDING OF NOT GUILTY; RES JPDICATA 

66. GENERAL. a. Picas . Pleas in court-martial procedure are pleas of 
guilty, not guilty, and pleas corresponding to permissible findings (70, 746). 
Pleas are entered a fter arraignment. 

b. Motions . A motion, is an application to the military judge or to the 
president of a special court-martial without a military judge for particular 
relief. Defenses and objections raised before a plena is entered shall be rained only 
by a motion to dismiss or to grant appropriate relief as provided in this 
chapter. Motions to dismiss (67fl) normally are made before a plea is entered 
and motions for appropriate relief normally are made prior to plea or prior to 
the conclusion of any Article 39(a) session held prior to assembly, whichever 
occurs earlier (676). Any defense or objection, however, which is capable of 
determination without trial of the issue raised by a plea of not guilty may be 
raised before trial by reference to the convening authority as well as by 
motion made at the appropriate time at trial. Reference of these matters to the 
convening authority before trial is without prejudice to the renewal of the 
assertion by motion at the trial. 

67. MOTIONS RAISING DEFENSES AND OBJECTIONS, a. De¬ 
fenses and objections which may be raised . Defenses and objections such as 
that trial is barred by the statute of limitations, former jeopardy, pardon, con¬ 
structive condonation of desertion, former punishment, promised immunity, 
lack of jurisdiction, and failure of the charges to allege an offense should ordi¬ 
narily 1)0 asserted by motion to dismiss before a plea is entered; but failure to 
assert them at that time does not constitute a waiver of the defense or objection. 
Unless otherwise stated, failure to assert any such defense or objection—except 
lack of jurisdiction or failure of the charges to allege an offense—before the con¬ 
clusion of the hearing of the case const it utes a waiver. 

6. Defenses and objections which must be raised . Defenses and objec¬ 
tions based on defects in the preferring of charges, reference for trial, form of 
the charges and specifications, investigation, or other pretrial proceedings, other 
than objections going to the jurisdiction of the court or the failure of the charges 
to allege an offense, may be raised only by a motion for appropriate relief. Fail¬ 
ure to raise any such objection prior to plea or prior to the conclusion of any 
Article .39(a) session held prior to assembly, whichever occurs earlier, con¬ 
stitutes a waiver thereof, but the military judge or the president of a special 
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court-martial without a military judge may grant relief from the waiver for 
good cause shown. 

c. Form and content of motion • The motion should briefly and clearly 
set forth the nature and grounds of the defense or objection which it is intended 
to raise. It may be presented orally or in writing. The substance of the motion 
and not its form or designation will control; for instance, if an accused makes 
a motion which he calls a motion for appropriate relief, but which in fact raises 
an objection to trial on jurisdictional grounds, the motion will be treated as a 
motion to dismiss. Defenses and objections which may appear to be available 
to the accused shall, if not asserted) l>e brought to the attention of the accused 
in any case in which lie is not represented by counsel and may be brought to his 
attention in any case. 

d. Time of making motions. A motion raising any of the defenses and 
objections discussed in a and 6 alttve normally is made before the plea is entered 
or prior to the conclusion of any Article 39(a) session held prior to assembly, 
whichever occurs earlier. See 5 &d. 

Motions for a finding of not guilty are made after the prosecution has 
rested its case or ut the conclusion of all of the evidence. A motion to inquire into 
the mental condition of the accused (122) or to delay the proceedings on the 
ground that the accused lacks the requisite mental capacity (120«f) may be 
raised at any time during the t rial. 

e. Hearing on the motion. A motion raising a defense or objection will 
Ik* determined at the time it is made unless the military judge or the president, 
of a special court-martial without a military judge defers action on the motion 
until a later time. If action is deferred, however, the military judge or the 
president of a sjavial court-martial without a military judge should rule on the 
motion l»efore the court clones to deliberate on the accused’s guilt or innocence. 
Before action is taken on a contested motion, each side will l>e given an oppor¬ 
tunity to introduce pertinent evidence and to moke an argument. When trying a 
case with members, the military judge may conduct the hearing out of their 
presence; but, a hearing on a motion in which the mental responsibility of the 
accused is in issue should lie conducted in t he presence of the members. Although 
counsel may refer to the facts of other pertinent cases when arguing out of 
the hearing o( the members of the court, he may do so l>efore the members only 
when the motion is one in which the ruling is made subject to the objection of 
any member of the court. Except as otherwise indicated in the discussion of 
motions (68c, Statute of limitations) and elsewhere (122 a, Insanity), the 
burden generally rests on the accused to support by a preponderance of the 
evidence a motion raising a defense or objection. A decision on such a motion 
is always an interlocutory matter, but matters presented on such a motion may 
also raise a contested issue of fact of a kind which should properly be considered 
by the court, in connection with its determination of the accused’s guilt or 
innocence. See 576. For example, if a specification alleges that an offense was 
committed at a lime which is within the statute of limitations ami the accused 
makes a motion to dismiss on the ground that trial is barred by Article 43, 
asserting that the offense was committed at an earlier time than that, alleged, the 
time of the commission of the offenfee must,, if the motion is denied, lie specifically 
considered by each member of the court in connection with his deliberation on 
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the findings of guilt or innocence. If by exceptions or substitutions the court 
finds that the offense was committed at an earlier time, the ruling denying the 
motion to dismiss must be changed to one granting the motion, provided the 
statute of limitations has run against the offense in view of the earlier time of 
commission found. See also 122 for a discussion of the question of the mental 
responsibility of the accused in connection with the findings on the general 
issue. 

/. Effect of rulings on motion . The denial of a motion raising a defense 
or objection does not prevent the entering of another motion to the same specifi¬ 
cation or charge. The military judge or the president of a special court-martial 
without a military judge may reconsider any action in denying or sustaining 
a motion as long as the specification affected thereby is before the court. 

Except as otherwise indicated in the discussion on motions, an accused w ill 
not be required to plead to a specification or charge so long as the action of the 
court in granting a motion to dismiss or for appropriate relief relating to the 
specification or charge stands; but when all such motions as to a given charge 
or specification are denied, the accused should enter a plea or, if he stands mute, 
a plea of not guilty should be entered for him by the military judge or by the 
president of a s|>ccial court-mart ial without a military judge. 

Notwithstanding the action of the court on a motion raising a defense or 
objection, the trial may proceed in the usual course as long as one or more 
specifications and charges remain as to which a plea stands. For example, when 
a motion to dismiss is granted as to all but one specification and charge to 
which the plea is not guilty, the trial on that specification and charge may 
continue. Hut when the trial cannot proceed further as the result of the action 
of the court on a motion raising a defense or oL»jection, the court will adjourn 
and submit the record of its proceedings to the convening authority. 

If a specification before a court-martial lias been dismissed on motion and 
the ruling does not amount to a finding of not guilty, the convening authority 
may return the record to the court for reconsideration of the ruling and any 
further appropriate action (Art. 62(a)). This action should be taken only on 
application by the prosecution, with notice to the defense, after affording l*>th 
sides an opportunity to be heard. The convening authority may not return the 
record to the court for reconsideration of a ruling which amounts to a finding 
of not guilty, as, for example, the granting of a motion to dismiss lieoause of 
lack of mental responsibility at the time of the offense (1206) or the granting 
of a motion for a finding of not guilty (7lu; Art. 62(b)). Likewise, the conven¬ 
ing authority may not direct the military judge or tlie president of a special 
court-martial without a military judge to reconsider a ruling on a motion 
to grant appropriate relief or a ruling granting a request for a continu¬ 
ance. In returning the record of proceedings to the court, the convening 
authority will include a statement of his reasons for disagreeing, together 
with instructions to reconvene and reconsider the ruling with res|>ect to the 
matter in disagreement. Except as provided in 1226(3) he will not refer 
to or include in his communication any factual information relative to the 
ruling in question which is not already a part of the record nor will he direct 
the court to consider any evidence or information other than that which is 
already in the record. To the extent that the matter in disagreement relates 
solely to a question of law, as, for example, whether the chargee allege aji offense 
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cognizable by a court-martial, the military judge or the president of a special 
court-martial without a military judge will accede to the view of the con¬ 
vening authority. If the matter in disagreement relates to issues of fact, 
as, for example, whether an officer exercising general court-martial juris¬ 
diction has unconditionally restored a suspected deserter to duty without trial 
with knowledge of tl*e alleged desertion (08/), the military judge or special 
court-martial without a military judge will exercise Ins or its discretion in 
reconsidering the motion. 

If the convening authority docs not return the record for reconsideration, 
he will take the necessary action to conclude the case by publishing appropriate 
ordiM-s. See generally 82,83, and 85ft. 

When a motion to grant appropriate relief has l>cen granted by the military 
judge or the president of a special court-martial without a military judge, 
the convening authority may cause appropriate action to be taken to remedy 
the defect and, if appropriate, may return the record to the court or another 
court for appropriate further action. If he does not return the record to the 
court or arrange for trial by another court, as when a motion for change of 
venue has been granted (60c), lie will dismiss the charges to which the motion 
relates. 

68. MOTIONS TO DISMISS, o. General . A motion to dismiss properly 
relates to any defense or objection raised in bar of trial. Among the defenses 
and objections which may be raised by tills motion before entering a plea are 
lack of jurisdiction (68ft), failure of the charges to allege an offense (68ft), 
running of the statute of limitations (68c), former jeopardy (68</), pardon 
(68c), constructive condonation of desertion (68/), former punishment (68p), 
immunity (68ft), and unreasonable denial of speedy trial (68/). See 57 for 
finality of rulings. 

ft. Lack of jurisdiction; failure to allege an offense . (1) General . If 
the court lacks jurisdiction or if the charges fail to allege any offense under the 
code, the proceedings are a nullity. These objections cannot be waived and may 
be asserted at any time. 

(2) Lack of jurisdiction. A motion to dismiss on the ground of lack of 
jurisdiction is ordinarily based on an assertion that the court is not properly 
constituted because it was not convened by an official empowered to convene 
it or on an assertion that the accused is not a person who properly may be tried 
by court-martial. See 8 as to requisites for court-martial jurisdiction and 9 as 
to jurisdiction of courts-martial as to persons. With respect to jurisdiction of 
an offense committed lx*foro a fraudulent discharge, a final conviction of har¬ 
ing fraudulently obtained the discharge in violation of Article 83(2) may be 
shown by the prosecution as a final adjudication of the fraudulent discharge, 
and the accused may not dispute the jurisdiction of the court as to the earlier 
offense on the ground that his separation from the service was not fraudulent. 
See Article 3(b). 

(3) Failure to allege an offense . Hy a motion to dismiss, the accused 
may object to the failure of a specification to allege any offcjise triable by court- 
martial. With the exceptions stated in 14a* courts-martial do not have juris¬ 
diction to try any offenses not cognizable under the code. Unless the specification 
of a charge alleges an offense of which a court-martial may take cognizance, a 
motion to dismiss should be granted as to the specification. If the motion is 


12-4 






FEDERAL REGISTER 


10603 


PUAS AMO MOTIONS 1 60< 

granted, the military judge, or the president of a special court-martial without 
a military judge, will direct that the specification be striken and disregarded. 

c. Statute of limitations (Art. 43). Except for certain offenses for which 
there is no limitation as to time (Art. 43(a)), a person charged with an of¬ 
fense under the code is not liable to be tried by court-martial, unless the statute 
of limitations has been tolled (Art. 43(d)),extended (Art. 43(e)), or suspended 
(Art.. 43(f)), if sworn charges have not ton received by the officer exercising 
summary court-martial jurisdiction over the command within the period of 
time—either two or three years after the commission of the offense—specified 
in Article 43. See 215 d for a discussion of the substantive rules with respect to 
the statute of limitations. 

When it appears from the charges or from the evidence introduced at the 
trial that the statute has run against an offense charged or, in the case of a con¬ 
tinuing offense, a part of the offense charged, the military judge, or the presi¬ 
dent of a special court-martial without a military judge, will bring the matter 
to the attention of the accus'd and advise him of his right to assert the statute 
unless it otherwise affirmatively appears that the accused is aware of his rights 
in this regard. Sec 53A. If the accused pleads guilty to a leaser included offense 
against which the statute of limitations has apparently run, the military judge, 
or the president of a special court-martial without a military’ judge, will advise 
the accused of his right to interpose the statute in bar of trial as to that offense. 
See also 74 A 

The burden is not on the defense to show that neither absence from the 
territory in which the United States has authority to apprehend him nor other 
impediment prevents the accused from claiming exemption under Article 43. 
For example, if it appears from the charges in a peacetime desertion case that 
more than three years have elapsed between the date of the commission of the 
offense and the date when sworn charges and specifications were received by an 
officer exercising summary court-martial jurisdiction over the command, the 
motion should be granted unless the prosecution shows by a preponderance of 
evidence that the statute does not apply because of periods which, under the 
provisions of Article 43(d), are to be excluded in computing the three years. 

Since the statute of limitations is a matter of defense, it may be waived by 
the accused provided he is aware of his right to assert it. A plea of guilty, after 
explanation of its effect w ith respect to the statute of limitations, operates as 
such a waiver. If an accused pleads guilty to an included offense against which 
the statuteof limitations has run and persists in the plea after the meaning and 
effect thereof have been explained to him including his right to interpose the 
statuteof limitations as to the included offense, the plea of guilty, as long as it 
stands, is a waiver of his right to interpose the statute of limitations. Under these 
circumstances he may not. after a finding of guilty of the included offense, as¬ 
sert the statute of limitations. 

The defense of the statute of limitations generally is raised by a motion to 
dismiss. However, the defense also may be raised under a plea of not guilty by 
introducing evidence during the trial in those cases involving contested issues 
of fact which must be considered by the meml>ers of the court in connection with 
the issue of guilt or innocence. See 67c for an example of a case in which it is 
appropriate to raise the defense under a plea of not guilty. In such a case, how¬ 
ever, the accused should advise five military judge or the president of a social 
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court-martial without a military judge that he is insisting upon the defense of 
the statute of limitations under his plea of not guilty, as failure to assert the 
defense during the hearing may constitute a waiver. 

See 74A for the procedure to be followed when the accused is found guilty 
of a lesser included offense to which he has not entered a plea of guilty and 
against which the statute of limitations has run. 

d. Former jeopardy . No person may, without his consent, bo tried a sec¬ 
ond time for the same offense (Art. 44(a)). See 2156 for a discussion of the 
substantive rules with respect to the defense of former jeopardy. Former 
jeopardy by court-martial, in support of a motion to dismiss, may be estab¬ 
lished in appropriate cases by the order publishing the results of the trial. 
Former jeopardy before a civilian court may 1x5 established by the indictment 
and record of conviction or acquittal. 

e. Pardon . A pardon is an act of the President which exempts the indi¬ 
vidual on whom it is bestowed from the punishment the law inflicts for a crime 
ho has committed. A pardon may be interposed in bar of trial by a motion to 
dismiss* The usual rules as to documentary evidence apply to a written pardon, 
whether in the nature of an individual pardon or of a general amnesty. If the 
document is not sufficiently explicit to determine whether the motion should 
be sustained, the defense may introduce other evidence tending to establish 
the pardon. 

/. Constructive condonation of desertion . If an officer exercising general 
court-martial jurisdiction unconditionally restores a deserter to duty without 
trial with knowledge of the alleged desertion, this action amounts to a con¬ 
structive condonation of the de>sertion and may be interposed in bar of trial 
subsequently ordered. If an officer exercising general court-martial jurisdiction 
has directed that a deserter be restored to duty but that he remain subject to 
trial for the offense, such a restoration is not a constructive condonation of the 
desertion and the individual so restored remains subject to trial. 

g . Former punishment . Nonjudicial punishment previously imposed 
under Article 15 for a minor offense and punishment imposed under Article 13 
for a minor disciplinary infraction may be interposed in bar of trial for the 
same offense or infraction. For a definition of “minor offenses, M see 1286. See 
215 c for a discussion of the substantive rules with respect to the defense of 
former punishment* 

A. Grant or promise of immunity . An authority competent to order a 

person's trial by general court-martial may grant or promise him immunity 
from trial. A grant of immunity iiiay be interposed as a bar to trial if the trial 
in question is contrary to the grant. A promise of immunity may also be inter¬ 
posed as a bar to trial if the trial is contrary to the terms of the promise. 

L Speedy trial . An accused has the right to a speedy trial, the denial of 

which may lx* asserted by a motion to dismiss. See 215c for a discussion of the 
substantive rules with resjiect to the right to a speedy trial. When the accused 
moves for a dismissal of certain charges on the ground that there has been an 
unreasonable delay as to those charges, the prosecution has the burden of estab¬ 
lishing that the delay was not unreasonable. Objections based on the lack of a 
sjieedy trial may be waived by a failure to make a timely motion to dismiss 
the affected charges. 
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69. MOTIONS TO GRANT APPROPRIATE RELIEF, a. General 

A motion to grant appropriate relief is one made to cure a defect of form or 
substance which impedes the accused in properly preparing for trial or con¬ 
ducting his defense. Among the objections which may be raised by such a motion 
are defects in charges and specifications which do not amount to a failure of 
the charge to allege an offense (696), a substantial defect in the conduct of the 
pretrial investigation (see 34, 69c, Art, 32), prejudicial joinder in a joint 
trial (69</), misjoinder in a common trial (331, 69rf), and a general atmosphere 
of prejudice at the place of trial (69*). In general these objections are waived 
if not asserted l>efore the entry of a plea or the conclusion of an Article 39(a) 
session held prior to assembly, whichever occurs earlier, but relief from the. 
waiver may be granted for good cause (676). The motion should briefly and 
clearly set forth the nature of and grounds for the request, objection, or ques¬ 
tions it is intended to make or raise. The motion admits nothing as to either 
the jurisdiction of the court or the merits of the case. For examples of other 
motions to grant appropriate relief which may be made during the trial, see 
69/. See 57 for finality of rulings. 

6. Defects in charges and specifications . (1) General. If a specification, 
although alleging an offense cognizable by courts-martial, is defective in mat¬ 
ters of form, ns when it is inart fully drawn, indefinite, or redundant or when 
it misnames the accused, is laid under the wrong article, or does not contain 
sufficient allegations as to time and place, the objection should l>e raised by a 
motion for appropriate relief. 

(2) When accitsed is not misled. If it clearly appears that the accused 
has not in fact l>een misled by the form of the charges and specifications and 
that a continuance is not necessary for the protection of his substantial rights, 
the court may pro<*eod immediately with the trial upon direct ing an appropriate 
amendment of the defective charge or specification. 

(3) TT/icn accusal may he misled. If the specification is defective to the 
extent that it does not fairly apprise the accused of the particular offense 
charged, the military judge or the president of a special court-martial without 
a military judge, when the defect is raised, will according to the circum¬ 
stances direct the specification to !>e stricken and disregarded, or continue the 
case to allow the trial counsel to apply to the convening authority for directions 
as to further proceedings, or permit the specification to be amended so ns to 
cure the defect and continue the case for such time as in the opinion of the 
military judge or the president of a special court-martial without a military 
judge will enable the accused properly to prepare his defense in view of the 
amendment. 

In determining which of the courses mentioned in the preceding sub¬ 
paragraph is to be followed, the military judge or the president of a special 
court-martial without a military judge will exercise discretion in the light of 
the circumstances of each case. The following discussion is intended to provide 
guidance only and is not to be considered as providing a solution for every case. 

When a defective specification alleges a relatively minor offense and one 
or more specifications remain before the court alleging serious offenses as to 
which a delay of the trial might prejudice the interests of the accused or the 
Government, the military judge or the president of n special court-martial 
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without a military judge may strike the defective specification and proceed 
with the trial of the remaining offenses. 

Proper occasions for amending a defective specification and continuing 
the case may arise when the prosecution is prepared to propose an appropriate 
amendment which, without changing the nature of the offense charged, supplies 
sufficient particulars to enable the accused properly to prepare his defense. 

When the trial counsel is not prepared to propose an appropriate amend¬ 
ment to a defective specification, or when a proposed amendment to such a 
specification would change the nature of the offense intended to be alleged and 
when the interests of justice do not require that the defective specification lie 
stricken in order that the trial may proceed with resjject to other specifications, 
the military judge or the president of a special court-martial without a military 
judge may continue the case in order to permit the trial counsel to refer the 
matter to the convening authority. This procedure is also appropriate in any 
case when there is doubt as to the proper relief which should he granted with 
respect to a defective specification. 

c. Defects arising out of the pretrial investigation . A substantial failure 
to comply with the requirements of 34 and Article 32 may he brought to the 
attention of the court by a motion for appropriate relief. Such a motion should 
he granted only if the accused shows that the defect in the conduct of the investi- 
gaiion lias in fact prevented him from properly preparing for trial or has 
otherwise injuriously affected his substantial rights. If the motion is granted, 
the military judge may direct a continuance to enable the accused to prepare his 
defense properly, or may adjourn the proceedings to permit compliance with 
34 and Article 32 and report the basis of his action to the convening authority. 
The latter may, after taking necessary action to cure the defect, return the 
record to the court with instructions to proceed with the trial. 

d. Motion to sever . A motion to sever is a motion by one of two or more 
co-accused to lie tried separately from the other or others. Occasion for the 
motion may arise in either a joint or a common trial. 

In a common trial, a mot ion to sever will be liberally considered. It should 
lie granted on the motion of an accused arraigned in a common trial with other 
accused against whom offenses are charged which are unrelated to those charged 
against the mover (33/). 

The motion should l>e granted in any ease if good cause is shown; hut when 
the essence of the offense is a combination between the parties—conspiracy, for 
instance—the military judge or the president of a special court-martial without 
a military judge inay properly lie more exacting than in other cases as to 
whether the facts established in support of the motion constitute good cause. 
The more common grounds for Ibis motion are that the mover desires to use 
at his trial I he test imony of one or more of his co-accused or the testimony of 
the wife of one, that a defense of the other accused is antagonistic to his own, 
or that evidence as to the other accused will in some manner prejudice his 
defense. 

If the motion is granted, the military judge or the president of a special 
court-martial without a military judge will decide which accused will be tried 
first and, in the cose of joint charges, direct an appropriate amendment of the 
charges and s(>ecifications. For instance, if after severance the court proceeds 
w r ith the trial of B in a case in which A and B have lieen jointly charged with 
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an offense, the specification should be amended to allege, in effect, either that 
B committed the offense or tliat B committed the offense in conjunction with 
A. The amendment should be formally made os a part of the proceedings, no 
actual alteration being made in the charge sheet itself. For an example see the 
procedural guide, appendix 85. When, as a result of action on a motion to sever, 
trial of one or more accused is deferred, the trial counsel will report the facts at 
once to the convening authority so that he may take appropriate action to try 
the deferred accused or to make other disposition of the charges as to that 
accused. 

e. Change of venue . If the accused demonstrates that there exists at the 
place of trial where the prosecution is pending so great a general atmosphere 
of prejudice against him that he cannot obtain a fair and impartial trial in 
that place, he is entitled, upon a motion for a change of venue, to be tried at 
some other place. When such a motion is granted, the charges shall be returned 
to the convening authority for arrangements for trial elsewhere. 

t. Miscellaneous motions for relief. In addition to the grounds for mo¬ 
tions discussed al>ove in this paragraph (60), there are others which may be 
made for the purpose of raising a specific objection on the merits liefore trial 
of the general issue. For examples, see 121 and 122 (Insanity). If a motion 
amounts in substance to an application for a continuance, or to a challenge, 
motion to dismiss, or other matter for which a procedure is provided, the motion 
will be regarded as such application, challenge, motion to dismiss, or other 
matter. A motion to elect—that is, a motion that the prosecution be required 
to elect upon which of two or more charges or specifications it will proceed— 
will ordinarily not be granted. But sec 2G5. 

70. PLEAS, a. General. In court-martial procedure, pleas include guilty, 
not guilty, and pleas corresponding to permissible findings of included offenses. 
See 745(3). The military judge, the president of a special court-martial without 
a military judge, or summary court-martial may refuse to accept a plea of 
guilty and should not accept the plea without first, determining that it is made 
voluntarily with understanding of the nature of tho charge. If an accused 
arraigned before a court-martial makes any irregular pleading, or after a plea 
of guilty sets up matter inconsistent with the plea, or if it appears that he has 
entered the plea of guilty improvidcntly or through lack of understanding of 
its meaning and effect, or if he fails or refuses to plead, a plea of not guilty 
shall be entered in the record and the court shall proceed as though he had 
pleaded not guilty (Art. 45(a)). The term “irregular pleading” includes such 
contradictory pleas as guilty without criminality or guilty to a charge after 
pleading not guilty to all specifications thereunder. 

A plea of guilty by the accused may not be received to any charge or speci¬ 
fication alleging an offense for which the death penalty may be adjudged (Art. 
45(b); sec 15a(3)), but a plea of guilty may he received as to a noncapital 
offense which is necessarily included in a capital offense alleged. 

Except as to matters covered by a plea of guilty, a plea admits nothing as 
to the jurisdiction of the court and nothing as to the merits of the case. Any 
admission or waiver involved in a plea of guilty to any offense has effective 
existence only as long as the plea stands. A plea of not guilty or guilty will, in 
the absence of a motion to grant appropriate relief, be regarded as a waiver of 
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any objection which must be raised by such a motion before plea, including any 
objection based on a misnomer of the accused whether under an alias or other¬ 
wise. See 676. By standing mute, an accused does not waive any objections 
otherwise waived by a pica. 

The accused has a legal and moral right to enter a plea of not guilty even 
if ho knows he is guilty. This is so because his plea of not guilty amounts to 
nothing more than a statement that lie stands u|>on his right to cast u|w>n the 
prosecution the burden of proving his alleged guilt> 

A plea of guilty does not exclude the taking of evidence, and if there are 
aggravating or extenuating circu instances not clearly shown by the specification 
and plea, any available and admissible evidence as to those circumstances may 
be introduced. If a plea of guilty to an included offense ig entered, the trial 
counsel shall proceed with the prosecution of the offense charged. 

6. Procedure if plea of guilty is entered. The following procedure is 
prescribed for all cases in which a plea of guilty is entered: 

(1) In general and special court-martial cases, the plea of guilty will 
lie received only after the accused has had on op|>ortunity to consult with 
the counsel detailed for or selected by him. If the accused has refused 
counsel, the plea should not be received. 

(2) The military judge, the president of a special court-martial with¬ 
out a military judge, or summary court-martial should explain to the ac¬ 
cused the meaning and effect of any plea of guilty made by him. This 
explanation should include the following: 

The elements of the offense to which the plea of guilty relates; 

Tliat, as to the offense to which the plea of guilty relates, the plea 
admits every element charged and every act or omission alleged and 
authorizes conviction of the offense without further proof; 

17ie maximum authorized punishment, including permissible addi¬ 
tional punishment (127r, Section II), as appropriate, which may bo ad¬ 
judged ujM>nconviction of the offense; and 

That tlie maximum authorized punishment may be adjudged upon 
conviction of the offense. 

(8) A plea of guilty will not be accepted unless the military judge, the 
president of a special court-martial without a military judge, or summary 
court-martial, after the accused has been questioned, is satisfied not. only 
that, the accused understands the meaning and effect of his plea and admits 
the allegations to which he has pleaded guilty hut also that he is voluntarily 
pleading guilty because he is convinced that he is in fact guilty. See ap¬ 
pendix 86 for an example of the procedure which may be followed. 

(4) f I7iP explanation made and the replies of the accused thereto will l>o 
set. forth verbatim in the record of trial when a verbatim record is kept. In 
other records of trial, the substance of the explanation and replies will be 
set forth in the record of trial. In records of trial by summary court-martial, 
the fact that ft plea of guilty was explained will be recorded in the space 
provided. 

(5) The question whether the plea will be received is an interlocutory 
one. 

In a trial by court-martial with memlwrs to which a military judge has 
been detailed, the explanation of the meaning and effect of a guilty plea Rnd 
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any inquiry into the providence of a guilty plea should be accomplished by the 
military judge out of the presence of the members of the court-martial. 

When an accused in the course of a trial following a plea of guilty makes a 
statement to the court, in bis testimony or otherwise, inconsistent with the plea, 
the military judge, the president of a special court-martial without a military 
judge, or the summary court-martial will inquire into the providence of the 
plea. If as a result of this inquiry it appears that the accused in fact, entered 
the plea inprovidently or through lack of understanding of its meaning and ef¬ 
fect, or if the accused does not voluntarily withdraw his inconsistent statement, 
a plea of not guilty shall lx* entered and the trial will proceed ns though he 
had pleaded not guilty. See Article 45(a). If l>efore the sentence is announced 
in a trial by general or special court-martial the accused asks permission to 
withdraw a plea of guilty and substitute a plea of not guilty or a plea to a 
lesser included offense, the military judge or the president of a special court- 
martial without a military judge may, as a matter of discretion, permit him to 
do so. As to the procedure at a trial by summary court-martial, see 79*/(2). If 
a plea of guilty previously entered is set aside, the prosecution will be given 
an opportunity to reopen its case and produce any available evidence which it 
did not introduce because of the plea of guilty. See 81b(2) as to the procedure 
when an accused asks permission to withdraw a plea of guilty during a rehear¬ 
ing on the sentence only. 

If the accused is being tried by a military judge alone or by a summary 
court-martial, a finding of guilty may be entered immediately following the 
acceptance of the plea. In a trial by a court-martial with members, a finding of 
guilty of the charge and specifications may, if permitted by regulations of the 
Secretary concerned, Ik* entered immediately without vote after a plea of guilty 
has l>een accepted by the military judge or the president of a special court- 
martial w ithout a military judge. The findings will be entered by the announce¬ 
ment that the accused lias boon found guilty in accordance with his pleas. See 
Appendix 8A. 

71. MOTION FOR FINDING OF NOT GUILTY; RES JUDICATA, a. 
Motion for finding of not guilty . On motion of the defense, a finding of not 
guilty may be entered as to any offense charged after the evidence on either side 
is closed if the evidence is insufficient to sustain a conviction of that offense. If a 
motion for a finding of not guilty at the close of the evidence offered by the 
prosecution is not granted, the defense may offer evidence without having 
reserved the right to do so. Hut if all the evidence in the record, whether 
adduced by the defense or the prosecution, or both, is sufficient to sustain a con¬ 
viction, the conviction need not be set aside upon review merely because, the 
court erred in denying the motion for a finding of not guilty at the time it was 
made. 

The military judge, or the president of a special court-martial w ithout a 
military judge, in his discretion may require that the motion specifically indicate 
wherein the evidence is legally insufficient. The matter will be determined as 
an interlocutory question. See 57 and Article 51(b). If there is any evidence 
which, together with all inferences which can properly be drawn therefrom 
and all applicable presumptions, could reasonably tend to establish ©very essen¬ 
tial element of an offense charged or included in any specification to which the 
motion is directed, the motion will not be granted. The military judge, or the 
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president of a special court-martial without a military judge, in his discretion 
may defer action on any such motion as to any specification and permit the trial 
counsel to reopen the case for the prosecution and to produce any available 
evidence. If the motion is granted as to any specification, the ruling amounts to 
a finding of not guilty of that specification and, when appropriate, of the 
proper charge. 

The ruling of the military judge upon a motion for a finding of not guilty 
is final and constitutes the ruling of the court, but the president of a special 
court-martial without a military judge rules subject to objection by any 
member of the court (Art 51(b))* After ruling initially and before asking 
whether any member objects to the ruling, the president shall instruct the court 
as to the elements of the offense and any lesser included offenses, the test to bo 
applied in determining whether the motion should bo granted, and any other 
matters which properly warrant hurt ruction at that time (57c). 

6. Res judicata . The doctrine of res judicata prorides that a matter put in 
issue and finally determined by a court of comj>etent jurisdiction cannot be dis¬ 
puted bet ween the same parties in a sul>sequent trial, even though the determina¬ 
tion was based upon an erroneous view or application of the law. Res judicata 
applies only to the matter determined and not to any principle of law announced 
by the court which may have led to the determination of the matter. In criminal 
trials, the doctrine of res judicata precludes the prosecution from relitigating a 
matter determined in the accused’s favor by a previous final judgment or ruling, 
whether the present trial is for the same or a different offense and whether the 
previous proceeding culminated in an acquittal, a conviction, or otherwise. The 
accused may invoke the doctrine by asserting a motion to dismiss on the basis of 
a matter finally determined in his favor at a previous trial or by objecting to 
evidence which is offered to prove a matter which was finally determined in his 
favor at a previous trial. The former adjudication may l>c proved by the record 
of trial in which it appears. Whether res judicata applies to a certain matter is 
an interlocutory question. See 57. The accused may invoke the doctrine of res 
judicata as to matters finally determined in a previous trial by court-martial or 
in any previous trial in which the United States or any governmental unit 
deriving its authority therefrom was a party. The doctrine may not he asserted 
by the prosecution. See, however, 686(2). 

As an example of the operation of the doctrine of res judicata, if the 
accused is being tried by court-martial for the murder of A, he may successfully 
object to the introduction of evidence that he shot A if he had been acquitted at 
a previous trial by court-martial of a charge of having assaulted A by shooting 
him on the same occasion, and this is so even though the defense of former 
jeopardy (G8rf) might not lie available to the accused. As another example, tho 
accused may successfully object to the introduction of a confession against him 
if that confession was excluded as being inadmissible against him at a previous 
trial by court-martial, even if the confession was excluded under an erroneous 
concept of the law. 
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MATTERS RELATED TO FINDINGS AND SENTENCE 


ARGUMENTS—INSTRUCTIONS TO A COURT-MARTIAL WITH MEMBERS—FIND¬ 
INGS—PRESENTENCING PROCEDURE—SENTENCE—CONCLUSION OF THE 
. TRIAL 

72. ARGUMENTS, a. General. After both sides have rested, arguments 
may be made to the court by the trial counsel, the accused, and his counsel. The 
trial counsel has the right to make the opening argument and, if any argument 
is made on behalf of the defense, the closing argument The closing argument of 
the trial counsel Is generally limited to the discussion of propositions or matters 
argued by the defense. If the trial counsel is permitted by the court to introduce 
new matter in his closing argument, the defense should be afforded an oppor¬ 
tunity to reply thereto, but this will not preclude the trial counsel from present¬ 
ing a final argument. See 75* as to argument on the sentence. 

If the arguments indicate that a plea of guilty was entered improvidently, 
the military judge or the president of a special court-martial without a military 
judge will take appropriate action as indicated in 70. 

Arguments of counsel may be oral, in writing, or both. See 825(4) in this 
connection. 

b. Content. A reasonable latitude should be allowed counsel in presenting 
their arguments. Restricting argument, particularly in long and complicated 
cases, may constitute error; however, the military judge, or the president of a 
special court-martial without a military judge may as a matter of discretion 
limit argument when it is trivial or mere repetition. In arguments on findings 
and sentence, as discussed in this paragraph and 75*. and as distinguished from 
arguments on other matters (53<7 and 57^(2)), neither counsel may cite legal 
authorities or the facts of other cases, except when arguing before the military 
judge sitting alone. 

Counsel may make a reasonable comment on the evidence and may draw r 
such inferences from the testimony as will support his theory of the case. The 
testimony, conduct, motives, and evidence of malice on the part of witnesses 
may, so far as disclosed by the evidence, be commented upon. It is improper to 
state in an argument any matter of fact as to w’hich there has been no evidence. 
A party may, however, argue as though the testimony of his own witnesses 
conclusively established facts related by them. 

The prosecution nmy not comment upon the failure of the accused to take 
the witness stand; however, if the accused has testified on the merits with 
respect to an offense charged and if he fails in that testimony to deny or explain 
specific facts of an incriminating nature that the evidence of the prosecution 
tends to establish with respect to that offense, such a failure may be commented 
upon. When an accused is on trial for a number of offenses and has testified 
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to one or more of them only, no comment can be made on hia failure to testify 
as to the others. Trial counsel may not comment on the exercise by the accused 
of his rights under Article 31(b), the conduct of the defense at the Article 
32 investigation, nor upon the probable effect of the court’s findings on 
relations between the military and civilian communities. 

Refusal of a witness to answer a proper question may be commented upon. 
But see 148c and 150&. As to permissible comments on the fact that one w itness 
testified after hearing another, see 149a (Examination of witnesses). 

c. Improper argument . Argument should not be interrupted by tlie other 
side or by the court unless it becomes improj>er, in which case it may be appro¬ 
priate for the military judge or the president of a special court-martial without 
a military judge to order that the argument be confined to proper matters, and 
that any improper part already made be disregarded. 

73. INSTRUCTIONS TO A COURT-MARTIAL WITH MEMBERS, 
a. General. After closing arguments have been concluded, the military judge, 
or the president of a special court-martial without a military judge., will give the 
court those instructions which are required by the law in the light of the cir¬ 
cumstances of the case. lie will instruct the court as to the elements of the 
offense charged in each specification and the elements of each included offense in 
issue. The elements of the offense, for instructional purposes, are those issues 
of fact related to the offense which must be determined by the members of the 
court on the question of the guilt or innocence of the accused. When the question 
of insanity is reasonably raised by the evidence, he must instruct the court as to 
% this issue. lie should give instructions on the law governing each affirmative 
defense reasonably in issue under the evidence and on the meaning of each term 
having a special legal connotation employed in the instructions. For example, 
in offenses of murder or manslaughter, instructions on self-defense (216c) 
must be given if that defense is reasonably raised by the evidence; and in the 
cast', of offenses requiring proof of specific intent or actual knowledge, instruc¬ 
tions on the possible effect of intoxication (154a (3)) must be given when this 
is an issue reasonably raised by the evidence. If any evidence, including evidence 
of other acts of misconduct of the accused, has been admitted for a limited 
purpose, he should instruct the court concerning the limited purpose for which 
it was received. See chapter XXVII as to instructions concerning other 
evidentiary matters. 

Information as to the elements of certain offenses and included offenses may 
lie obtained from the subparagraphs entitled “Discussions” and “Proof*’ which 
appear in the discussion of the punitive article relating to each. See chapter 
XXVIII. A mere reading of the elements of proof from applicable subpara¬ 
graphs will not, however, in most cases be sufficient to apprise the court of what 
must he proved to warrant a conviction, nor will it provide other necessary 
instructions, such as those on affirmative defenses in issue. Instructions should be 
tailored to fit the circumstances of the individual case. If the military judge, or 
the president of a special court-martial without a military judge, entertains 
any doubt as to the elements of a particular offense, the law governing an affirm¬ 
ative defense, what matter should be included in any instruction, or any other 
question relating to instructions, he may call upon trial and defense counsel 
to produce any law available on these matters, including citations and 
authorities. 
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If there is an accepted plea of guilty to an offense and a finding of guilty 
has not been entered without vote, the military judge, or the president of a 
special court-martial without a military judge, may invite the attention of the 
court to the fact that no further proof of the offense to which the plea relates 
need Ixj introduced by the prosecution to warrant a finding of guilty of that 
offense. See 706. 

All instructions given by the military judge, or the president of a special 
court-martial without a military judge, will be given in oj>en session in the 
presence of the accused and counsel for both sides. 

6. Charging the court. After instructing the court as set forth in 73a, the 
military judge, or the president of a special court-martial without a military 
judge, shall, in all cases in which a not guilty pleA has been entered and, when 
appropriate, in cases in which a plea of guilty to all charges and sj>eci float ions 
has been entered, charge the court: 

(1) That the accused must !>e presumed to be innocent until his guilt is 
established by legal and competent evidence beyond reasonable doubt; 

(2) That in the case being considered, if there is a reasonable doubt as 
to the guilt of the accused, the doubt must be resolved in favor of the 
accused and he must be acquitted; 

(3) That if there is a reasonable doubt as to the degree of guilt, the 
finding must he in a lower degree as to which there is no reasonable doubt; 
and 

(4) That the burden of proof to establish the guilt of the accused beyond 
reasonable doubt is upon the United States. 

c. Military judge's summarizing and commenting upon the evidence . 

When the military judge deems it necessary or desirable, he may give the court 
such additional instruct ions as will assist it in making its findings. For example, 
he may, in an appropriate case, make an orderly statement of the issues of fact, 
summarize and comment upon the evidence on each side of those issues, and 
discuss the law applicable thereto at greater length than required by 73a. 

In summarizing or commenting upon the evidence, the military judge 
should use the greatest caution to insure that his remarks do not extend beyond 
an accurate, fair, and dispassionate statement of >vhat the evidence shows, both 
in behalf of the prosecution and the defense. He should not depart from the role 
of an impartial judge, or assume the role of a partisan advocate. He should not 
assume as true the existence or nonexistence of a material fact in issue as to 
which the evidence is conflicting, as to which there is dispute, or which is not 
supported by the evidence, and he should make it clear that the members of the 
court are left free to exercise their independent judgment ns to the facts. 

d. Preparing instructions . If the military judge, or the president of a 
special court-martial without a military judge, deems it necessary or desirable, 
he may recess the court so that he may have time to prepare his instructions, and 
he may request counsel for both sides to furnish him with proposed instructions 
as to a part icular issue in the case or as to any or all of the offenses charged. 
Counsel may submit proposed inst ructions without such a request, however, and 
need not submit them even when requested to do so. If cither counsel submits 
proposed inst ructions or requests instructions on any matter, the military judge, 
or the president of a special court-martial without a military judge, should 
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provide instructions on the matter if it is in issue and has not been adequately 
covered elsewhere in his instructions. Any proposed instructions submitted 
by counsel will be presented in writing and copies will be furnished to the 
opposing counsel. The military judge, or the president of & special court-martial 
without a military judge, may accept, reject, or modify any proposed instruc¬ 
tion that is submitted, and may substitute instructions of his own or refuse to 
give any instructions on a matter included in a proposed instruction submitted 
by counsel, subject to the limitations above. In giving an instruction pro¬ 
posed by counsel, he should not identify its source. lie will cause all proposed 
instructions to be marked for identification and appended to the record of 
trial for consideration on review. Counsel may be permitted to present argu¬ 
ment upon proposed instructions. The military judge wdll exclude the members 
during the presentation of any argument upon a proposed instruction. The 
argument should he recorded and incorporated in the record. 

Normally, written instructions are not taken into closed session by the 
court, but any copy which is taken into closed session must be appended to the 
record of trial asau appellate exhibit. 

71. FINDINGS, a. General . The following principles apply to findings 
whet her made by the military judge alone or by the members: 

(1) Basis of finding*. Only matters properly lx*fore the court as a whole 
may be considered. A member should not, for instance, I)© influenced by any 
knowledge of the acts, character, or service of the accused not based on the 
evidence or other proper matter lie fore the court; by any opinions not properly 
in evidence; or by motives of partiality, favor,or affection. Matters as to which 
comment in argument is prohibited cannot be considered. 

(2) Weighing e vidence . In weighing the evidence, a member is exited 
to utilize his common sense and his knowledge of human nature and of the ways 
of the world. In the light of all the circumstances of the case, he should consider 
the inherent probability or improbability of the evidence, and, with this in mind, 
he may properly l>elievc one witness and disbelieve several witnesses whose 
testimony is in conflict with that of the one. In this connection, see 153a (Credi¬ 
bility of witnesses) and 1536 (Impeachment of witnesses). 

(3) Reasonable doubt. In order to convict of an offense, the court must 
be satisfied beyond a reasonable doubt that the accused is guilty thereof. By 
“reasonable doubt" is intended not a fanciful or ingenious doubt or conjecture 
but substantial, honest, conscientious doubt suggested by the material evidence, 
or lack of it, in the case. It is an honest, substantial misgiving, generated by 
insufficiency of proof of guilt. It is not a captious doubt, nor a doubt suggested 
by the ingenuity of counsel or court and unwarranted by the testimony, nor 
a doubt born of a merciful inclination to ]>ermit the accused to escape conviction, 
nor a doubt prompted by sympathy for him or those connected with him. The 
meaning of the rule is that the proof must be such as to exclude not every 
hypothesis or possibility of innocence but any fair and rational hypothesis 
except that of guilt; what is required is not an absolute or mathematical cer¬ 
tainty but a moral certainty. 

The rule as to reasonable doubt extends to every element of the offense. 
If, in a trial for desertion with intent to remain away permanently, a reasonable 
doubt exists as to that intent, the accused cannot properly be convicted as 
charged, although he might be convicted of the lesser included offense of 
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absence without proper authority (app. 12). It is not necessary that each par¬ 
ticular fact advanced by the prosecution be proved beyond a reasonable doubt; 
it is sufficient to warrant conviction if, on the whole evidence, the court Is satis¬ 
fied beyond a reasonable doubt that the accused is guilty. 

If a reasonable doubt exists as to the mental resj»onsibility of an accused 
for an offense charged, the accused cannot legally be convicted of that offense. 
See 1205 as to the standard of mental responsibility and 122 ns to the burden 
of proof and presumption of sanity. See the fourth paragraph of 214 as 
to the burden of proof when a special (affirmative) defense is in issue. 

A reasonable doubt may arise from the insufficiency of direct as well as 
circumstantial evidence. There is no general rule for contrasting the weight 
of direct and circumstantial evidence. See 1385. The rule as to reasonable 
doubt applies equally to cases supported by direct evidence and those in which 
the only conqietent evidence is circumstantial. 

6. Findings as to the specifications. (1) Genera!. Permissible findings 
include guilty; not guilty; guilty with exceptions, with or without substitu¬ 
tions, and not guilty of the exceptions and guilty of any substitutions, as stated 
below. 

The finding as to a specification should he consistent throughout. A find¬ 
ing of guilty without criminality should not lie made. 

When two or more accused are tried jointly, the findings as to each accused 
should be stated separately. Any different findings as to two or more joint 
accused should lie consistent with one another. Thus, if A and B are joint 
accused and the court finds B guilty of the offense charged and finds A not 
guilty, B should be found guilty by excepting from the specification the name 
of A and the words in the specification which indicate that the offense was 
a joint one. 

(2) Exceptions and substitution*. One or more words or figures may 
excepted and, when necessary, others substituted, provided the facta as so 
found constitute an offense by the accused which is punishable by the court 
and provided such an action does not change the nature or identity of any 
offense charged in the specification or increase the amount of punishment that 
might be imposed for any such offense. The substitution of a new date or 
place may, but does not necessarily, change the nature or identity of an offense. 
For act ion to be taken when the evidence indicates an offense not charged, see 55. 

(3) Included offenses. If the evidence fails to prove the offense charged 
but does prove the commission of an offense necessarily included in that 
charged or of an attempt to commit the offense charged or of an offense 
necessarily included therein, the court may by its findings except appropriate 
words and figures of the specification and, if necessary, substitute others, find¬ 
ing the accused not guilty of the excepted matter but guilty of the substituted 
matter. For a discussion of included offense, see 158; for a discussion of 
attempts, see 159. 

A table listing some commonly included offenses appears in appendix 12. 

(4) Offenses arising out of the same act or transaction. The accused 
may be found guilty of two or more offenses arising out of the same act or 
traasaction, without regard to whether the offenses are separate. In tills con¬ 
nection, however, see 76a (5). 
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c. Findings as to the charges. Permissible findings include guilty; not 
guilty; not guilty, but guilty of a violation of Article — . 

An attempt should be found as a violation of Article 80 unless the attempt 
is included in the express terms of some other article. For examples, see 
Articles 85, 94, 100, 104, and 128. 

The finding as to a charge should not be inconsistent with, but should 
support, the findings as to the specifications thereunder. Thus, if two speci¬ 
fications of desertion are under one charge and the accused is found guilty of 
the first specification, but guilty of only absence without leave as to the 
second s|>eeification, the finding as to the charge should be: Of the Charge: 
As to Specification 1: Guilty. As to Specification 2: Not guilty, but guilty of 
a violation of Article 86. A finding of guilty of one specification appropriate 
to its charge requires a finding of guilty of the charge, but a finding of not 
guilty of another such specification under that charge does not require any 
finding of the charge as to it. Thus, upon finding an accused guilty of one of 
the two specifications under a proper charge, and not guilty of the other, the 
finding as to the charge should be simply guilty. 

A court, may not find an offense as a violation of an article under which 
it was not charged solely for the purpose of increasing the authorized punish¬ 
ment or for the purpose of adjudging less than the prescribed mandatory 
punishment. 

d. Procedure for courts-martial with members. (1) Ocncral. In every 
case tried by a court-martial with members in which findings of guilt or in¬ 
nocence are to be made, the members must vote on the findings unless regula¬ 
tions of the Secretary concerned permit a finding of guilty to be entered w ithout 
vote uj>on the acceptance of a plea of guilty. After the military judge, or the 
president of a special court-martial without a military judge, has instructed 
the court as prescribed in 73, the court w ill close to dclil)erate and vote on the 
findings. Only the meinlx*rs of the court will be present. Deliberation may 
properly include full and free discussion as to the merits of the case. The influ¬ 
ence of superiority in rank shall not Vie employed in any manner in an attempt 
to control the independence of memliers in the exercise of their judgment. 

(2) Voting. Voting shall be by secret written ballot (Art. 51(a)) and is 
obligatory for all charges and specifications for which findings have not been 
entered without a vote (Art. 45(b)). The order in which the several charges 
and specifications are to be voted uj>on will ordinarily be determined by the 
president, subject to the objection of a majority of the court, except that all 
the specifics lions under a charge shall precede that charge. The members 
normally vote upon a specification or charge by marking on their ballots: 

“Guilty;” “Not guilty;” or “Not guilty, but guilty of-” The 

junior member of the court shall count the votes. The count shall be checked 
by the president, who shall forthwith announce the result of the ballot to the 
meml>ersof the court (Art. 51(a)). 

(8) Numbers of votes required. No person may be convicted of an offense 
for which the death penalty is made mandatory by law (see, for example. Art, 
106), except by the concurrence of all the members of the court-martial present 
at the time the vote is taken. No person may be convicted of any other offense, 
when voting is required (74rf(l)), except by the concurrence of two-thirds of 
tho members present at the time the vote is taken (Art. 52). If, in computing 
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tho number of votes required, a fraction results, the fraction will lie counted 
as one; thus, if five members are to vote, a requirement that two-thirds concur 
is not met unless four concur. A finding of not guilty results as to any specifi¬ 
cation or charge if no other valid finding is reached thereon; however, a court 
may reconsider any finding before the same is formally announced in open 
session. The court may also reconsider any finding of guilty on its own motion 
at any time l>efore it luis first announced the sentence in the case. Any member 
of a court may propose that a finding be reconsidered. If a rcballot is proposed 
by any member as to a finding of guilty of an offense for which the death 
penalty is mandatory by law, an additional ballot shall lie taken immediately. 
Otherwise, the question shall l>e determined on secret, written ballot, and a re¬ 
ballot shall be taken on a prior not guilty finding when a majority of the mem¬ 
bers vote in favor thereof or on a prior guilty finding if more than one-third of 
the members favor reballoting. 

e. Requesting additional instructions . If during their deliberation on 
the findings, the members of a court-martial with a military judge are in doubt 
as to the applicability of the law or tho effect, of certain evidence in a case^ such 
as whether they may make a finding of guilty of a specification by sul>stitutions 
and exceptions, or whether there is any lesser included offense of which they 
may find the accused guilty, the court may be opened and addit ional instructions 
requested from the military judge. These instructions will be given in open 
session in the presence of the accused and counsel for both sides and will l>o 
made a part of the record. 

If a special court-martial without a military judge desires additional infor¬ 
mation on the subjects mentioned above, it may open and request counsel for 
both sides to present legal authorities on the question or direct the trial counsel 
to obtain the information. The proceedings, including any information that is 
given the court by the trial counsel pursuant to such direction, will be in open 
session in tbe presence of the accused and his counsel and will be made a part 
of the record. 

f. Form of Findings . (1) Court-martial with a in Hilary judge and mem¬ 
bers. After a court-martial with a military judge detailed has finally voted on 
the findings in closed session, the court may open and ask the military judge for 
assistance so that it may put the findings in proper form. The military judge 
should first require the president to state whether tho court has reached its 
findings and, if so, what those findings are. This statement of the president does 
not constitute the announcement of the findings. Tbe military judge may require 
the president to submit tho findings to him in writing in lieu of an oral statement. 
Tho president shall speak for the court members in discussing the findings with 
the military judge, and he shall be careful not to disclose the vote of any par¬ 
ticular member of the court; he may, however, indicate whether a finding was 
concurred in by two-thirds or all of the members, as the case may l>e. If the 
court has not reached its findings, the military judge may give such additional 
instructions as the court inemlxrs may require to assist them in arriving at 
findings. 

(2) Siwcuil court-martial without a military judge. A special court- 
martial without a military judge shall put its findings in proj>er form in closed 
session, following the forms indicated in appendix 8ft and the instructions con¬ 
tained in 74 ft and <?. 
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(3) Court-martial composed of a military judge done . The military 
judge sitting alone shall put his findings in proper form following the forms 
indicated in appendices 86 and 8/ and tJie instructions contained in 74 6 and c . 

(4) Reaeon for findings. No finding by a court-martial with members 
should include any indication of the reasons for making it. For memorandum of 
decision and special findings by the military judge sitting alone, see 74i and 
appendix 8/. 

g . Announcing the findings. As soon as a court-martial with members 

has determined the findings in a case, it will announce them in open session in 
the presence of the military judge, if any, counsel, and the accused. Only the 
required percentage of members who concurred in findings of guilty should be 
announced. If it is discovered before the conclusion of a trial that there was an 
error made in announcing the actual findings of the court, the error may be 
remedied by the announcement of the correct findings. This does not amount 
to a reconsideration by the court. See 74rf(8) as to when reconsideration is 
proper. In any case tried by a military judge with members, the military judge 
may require the president to submit the findings to him in open session in 
writ ing prior to their announcement. 

When the military judge who is trying the case alone has determined the 
general findings, he will announce them in oj>cn session in the presence of counsel 
and the accused (74/). 

It. Statute of limitations. If by exceptions and substitutions an accused is 
found guilty of an included offense to which he has not entered a plea of guilty, 
and against which it appears that the statute of limitations (Art. 43) has run, 
the military judge, or the president of a special court-martial without a military 
judge will, as soon as such a finding is announced, advise him in open session of 
his right to avail himself of the statute. If an accused interposes the statute, the 
issue will be determined in substantially the same manner as a motion to dismiss 
on the grounds of the statute of limitation (68c), and if it is determined that 
the statute has run against the offense, the military judge, or the president of a 
special court-martial without a military judge, will set aside the findings and 
dismiss the specification. 

However, if an accused has pleaded guilty to an included offense and has 
persisted in his plea after the meaning and effect thereof have been explained 
to him, including his right to interpose the statute of limitations as to that 
offense, he has thereby waived the right to interpose the statute of limitations 
for the offense as long as his plea of guilty stands. Under these circumstances 
an accused may not, after a finding of guilty of such an included offense, assert 
the statute. 

L Court-martial composed of a military judge alone. The military judge 

sitting alone decides the guilt or innocence of the accused. He sliall make gen¬ 
eral findings as indicated in 746 and c and may make such special finding as he 
dwuns appropriate. Upon request, however, special findings shall be made of 
factual matters reasonably in issue. The special findings will usually include 
findings as to the elements of the offenses of w hich accused may be found guilty, 
findings on the question of mental responsibility if raised by the evidence, and 
findings on special defenses reasonably in issue. A request for special findings 
must be made prior to the announcement of general findings by the military 
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judge and must specify the matter to be determined. Only one set of special 
findings may be requested by a party in any case. The military judge may 
require that a request for special findings be submitted in writing. The general 
findings, when determined, must be announced in open court with all parties 
present and special findings may l>e announced at that time. If the military 
judge files an opinion or memorandum of decision, however, it is sufficient if 
the special findings appear therein. 

Requested special findings need not l>e made in the event of an acquittal of 
an offense, or relating to the principal offense, if conviction is of an included 
offense. 

If the accused so requests, the military judge may announce his special 
findings prior to the presentencing procedure; otherwise the special findings 
may las attached to the record within a reasonable time after sentencing and 
before authentication of the record. The military judge may file an opinion 
or memorandum of decision at any time prior to authentication although the 
general and s|wcial findings were previously announced. 

75. PRESENTENCING PROCEDURE, a. General. After the findings 
of guilty have been announced, the prosecution and defense may present appro¬ 
priate matter to aid the court in determining the kind and amount of punish¬ 
ment ti» lie imposed. If the accused was tried by a military judge sitting alone^ 
the pmsenteneing procedure may begin after the military judge announces the 
findings of guilty. See 74/. 

Matter which is presented to the court after findings of guilty have been 
announced may not be considered as evidence against the accused in determin¬ 
ing the legal sufficiency of the findings of guilty upon review. If any matter 
inconsistent with a plea of guilty is received or if it appears from any matter 
received that a plea of guilty was entered improvidently, action should l>e 
taken as outlined in 70. 

b. Matter presented by the prosecution. (1) Data as to service. The trial 
counsel will read to the court from the charge sheet the data as to the age, pay, 
and service of the accused and the duration and nature of any restraint imposed 
liefore trial. If the defense objects to the data as being inaccurate or incomplete 
in a sjK*cified material particular, or as containing certain specified objection¬ 
able matter, the military judge or the president of a special court-martial with¬ 
out a military judge shall determine the issue. Objections not asserted may be 
regarded as waived. 

(2) Evidence of previous convictions. The trial counsel will next intro¬ 
duce evidence of any previous convictions of the accused by courts-martial. This 
evidence is not limited to offenses similar to the one of which the accused stands 
convicted. The evidence must, however, relate to offenses committed during the 
six years next preceding the commission of any offense of which the accused 
stands convicted. In computing the six-year period, periods of unauthorized 
absence as shown by the findings in the case or by the evidence of previous 
convictions should be excluded. 

Uuless the accused has been tried for an offense within the meaning of 
Article 44(b), evidence as to the offense is not admissible as evidence of a 
previous conviction. See 6&/ (Former jeopardy). Therefore, no proceeding in 
which an accused has l>een found guilty by a court-martial upon any charge 
or specification shall, as to that charge or specification, be admissible as a 

13-9 


10619 

4 




10620 


FEDERAL REGISTER 


f 75c CHAPTEI XIII 

previous conviction until the finding of guilty has become final after review 
of the case has been fully completed. A pending request to the Judge Advocate 
General to vacate or modify the findings and sentence of a court-martial on 
grounds of newly discovered evidence, fraud on the court, lack of jurisdiction 
over the accused or the offense, or error prejudicial to the substantial rights of 
the accused (Art 69) is not a part of the review within the meaning of Article 
76 (10S), and does not affect the admissibility of that court-martial as a previous 
conviction. 

Ordinarily, previous convictions are proved by the record of previous 
convictions or the personnel records of the accused or an admissible copy or 
extract copy thereof. They may also be proved by the order promulgating the 
result of trial. The rules as to documentary evidence (143) apply to the proof 
of previous convictions as discussed in this subparagraph. A vacation of a sus¬ 
pended sentence does not itself qualify as a previous conviction and is not 
admissible as such. 

(3) Matter showing aggravation of an offense to which a plea of guilty 
has leen entered . If a finding of guilty of an offense is based upon a plea of 
guilty and available and admissible evidence as to any aggravating circum¬ 
stances was not introduced before the findings, the prosecution may introduce 
that evidence after the findings are announced. See 70 in this connection. 

c. Matter presented by the defense. (1) General . Whether or not it 
introduced evidence on the issue of guilt or innocence, the defense may, after 
findings of guilty are announced and before the court closes to vote on the 
sentence, introduce matter in extenuation or mitigation. With respect to matter 
in extenuation and mitigation offered by the defense, the military judge or the 
president of a special court-martial without a military judge may relax the 
rules of evidence to the extent of receiving affidavits, certificates of military 
and civil officers, and other writings of similar apparent authenticity and 
reliability. 

(2) Statement of accused. Whether or not lie testified on the issue of 
guilt or innocence or as to matters in extenuation or mitigation, the accused may 
make an unsworn statement to the court in mitigation or extenuation of the 
offenses of which he stands convicted, but the right to make such an unsworn 
statement does not permit the filing of the affidavit of the accused. This unsworn 
statement is not evidence, and the accused cannot be cross-examined upon it, but 
the prosecution may rebut statements of fact therein by evidence. The statement 
may be oral or in writing, or both, it may be made by the accused, by counsel, 
or by both. The statement should not include what is properly argument, but 
ordinarily the military judge or the president of a special court-martial with¬ 
out a military judge will not stop a statement on that ground if it is lieing made 
orally and personally by the accused. 

(3) Matter in extenuation . Matter in extenuation of an offense serves to 
explain the circumstances surrounding the commission of the offense, including 
the reasons that actuated the accused but not extending to a legal justification 
or excuse. 

(4) Matter in mitigation . Matter in mitigation has for its purpose the 
lessening of the punisliment to be assigned by the court or the furnishing of 
grounds for a recommendation for clemency. The fact that non judicial punish¬ 
ment under Article 15 has been imposed and enforced against the accused may 
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be shown by the accused as a factor in mitigation upon trial for an offense 
growing out of the same act or omission for which the punishment was imposed 
and enforced. See OSg. Matter in mitigation may include particular acts of 
good conduct or bravery. It may exhibit the reputation or record of the accused 
in the service for efficiency, fidelity, subordinat ion, temperance, courage, or any 
other traits that go to make a good officer or enlisted person. For example, the 
accused may introduce evidence of the character given him on any former 
discharge from the military service, subject to the rigid of the prosecution to 
introduce in rebuttal evidence of the character given the accused on other dis¬ 
charges from the service. 

d. Optional matter presented when court-martial constituted with 
military judge . Under regulations of the Secretary concerned the trial counsel 
may, prior to sentencing, obtain and present to the military judge any personnel 
records of the accused or copies or summaries thereof. Summaries of such 
records will l>e prepared and authenticated by the custodian thereof as provided 
in appendix 8 * 7 . Personnel records of the accused include all those records made 
or maintained in accordance with departmental regulations which reflect the 
past conduct and performance of the accused. If the accused objects to the data 
as being inaccurate or incomplete in a specified material particular, or as con¬ 
taining certain specified objectionable matter, the military judge shall deter¬ 
mine the matter. Objections not asserted will be regarded as waived. The 
accused may submit in rebuttal any matter which reflects on his past conduct 
and performance. In cases where members determine sentence, the military 
judge may admit for their consideration any information from these records 
which reflects the past conduct and performance of the accused. 

e. Rebuttal evidence. After matter in aggravation, extenuation, or miti¬ 
gation has been introduced, the prosecution or defense has the right to cross- 
examine any witnesses and to offer evidence in rebuttal. 

t. Argument. After introduction of matters relating to the sentence, 
counsel for each side may make argument for an appropriate sentence. Trial 
counsel may not, in this argument, purport to speak for the convening authority 
or any higher authority, refer to the views of these authorities, refer to any 
policy directive relative to punishment, or refer to any punishment or quantum 
of punishment in excess of that which can lawfully be imposed in the particular 
case by the particular court. 

76. SENTENCE, a. Basis for determining . In determining the kind and 
amount of punishment to be imposed, the following matters are applicable: 

( 1 ) Except for an offense for which a mandatory punishment is pre- 
scri!>ed, the. determination of a proper punishment for an offense rests within 
the discretion of the court subject to the limitations prescribed in chapter 
XXV and by the article violated. See particularly the Table of Maximum 
Punishments (127c). To the extent that punishment is discretionary, the sen¬ 
tence should provide a legal, appropriate, and adequate punishment. 

(2) When applicable, the Table of Maximum Punishments prescribes 
the maximum limits authorized for each offense listed therein, and it should 
not be interpreted as indicating w hat is an appropriate sentence in an individual 
case. Whether the maximum or a lesser sentence will be imposed should be 
determined after a consideration of all the facts and circumstances involved 
in the case, regardless of the stage of the trial at which they were established. 
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Accordingly, (ho court may consider evidence of other offenses or ads of mis¬ 
conduct which were properly introduced in the case, even if that evidence does 
not meet the requirements of admissibility in 756(2) and even if it was intro¬ 
duced for a limited purpose before the findings* See 138$r and 1536(2) (6). In 
the exercise of its discretion in adjudging a sentence, the court may consider 
evidence when properly introduced respecting the character of the accused as 
given in former discharges, the number and character of previous convictions, 
that a guilty plea is a mitigating factor, the nature and duration of any pretrial 
restraint, any evidence of mental impairment or deficiency (123), and the cir¬ 
cumstances extenuating, mitigating, or aggravating the offense. It must also 
consider collateral features which limit the punishment — such as value in 
larceny, the length of absence in absence without leave, or the fact that the con¬ 
vening authority has directed that a capital case be treated as not capital (Art. 
49). For matters to be considered upon a rehearing, see 81rf. See 145c and Article 
50 for limitations resulting from the use by the prosecution of testimony 
contained in a record of a court of inquiry. 

(3) Dishonorable discharge should be reserved for those who should be 
separated under conditions of dishonor, after having been convicted of offenses 
usually recognized by the civil law as felonies, or of offenses of a military nature 
requiring severe punishment. See 127c, Section B, as to when a dishonorable dis¬ 
charge is authorized as an additional punishment. 

(4) A bad-conduet discharge may be imposed in any case in which a dis¬ 
honorable discharge may be imposed as well as in certain other cases. It is a less 
severe punishment than dishonorable discharge and is designed as a punishment 
for bad-conduct rather than as a punishment for serious offenses of either a civil 
or military nature. It is appropriate as punishment for an accused who has been 
convicted repeatedly of minor offenses and whose punitive separation from the 
service appears to be necessary. See 127c, Section B, as to when a bad-conduct 
discharge is authorized as an additional punishment, 

(6) The maximum authorized punishment may be imposed for each 
of two or more separate offenses arising out of the same act or transaction. 
If one offense is included in the other, the offenses arc not separate. Also, 
the general rule is that offenses are not separate unless each requires proof 
of an element not required to prove the other. For example, if an accused 
is convicted of escape from confinement (Art. 95) and desertion (Art. 85) 
which both arose out of the same act or transaction, the court may legally 
adjudge the maximum punishment authorized for each offense because an intent 
to remain permanently absent is not a necessaiy element of the offense of escape, 
and a freeing from restraint is not a necessary element of the offense of de¬ 
sertion ; but if, in this example, the accused had been convicted of absence with¬ 
out leave instead of desertion, he could not lie separately punished for the two 
offenses because absence without leave does not require proof of any element 
not also required to prove the escape. 

Care must be exercised in applying the general rule stated in the above 
paragraph as there are other rules which may be applicable, with the result that 
in some instances a final determination of whether two offenses are separate 
can be made only after a study of the circumstances involved in the individual 
case. The following are examples of rules under which offenses may not l>e 
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separate although each offense requires proof of an element not required to 
prove the other: 

(а) When the intent for each of several offenses is to he inferred from 
the same fact. 

Example: An accused is convicted of desertion by an absence with on 
intent to remain away permanently (Art. 85(a)(1)) and 
also of desertion by quitting his organization with intent to 
shirk important service (Art. 85 (a) (2)), as the result of one 
absence. If the intent for each offense is to be inferred from 
the fact tlmt the accused failed to comply with orders for 
overseas shipment, the offenses are not separate. 

(б) When two offenses are committed as the result of a single impulse 
or intent. 

Example: An accused is convicted of unlawfully opening mail matter 
(Art. 1H4) and larceny (Art. 121) therefrom. If he opened 
the mail hag for the purpose of stealing money contained in 
a letter in the bag, the offenses would not !>e separate. 
The following are examples of rules which establish that offenses are separate 
whether or not each offense requires proof of an element not required to prove 
the other: 

(a) When the offenses invoice violations of different social standards. 

Example: An accused is convicted of robbery (Art. 122) and con¬ 
spiracy (Art. 81) to commit the same robbery. Even if the 
overt act set forth in the conspiracy is the consummated 
robbery, t he offenses are separate. See 160. 

(ft) the offenses invoice the breach of separate duties. 

Example: An accused is convicted of misbehavior before the enemy 
through cowardly conduct in wrongfully failing to join his 
unit in the front lines (Art. 99(5)) and the willful disobedi¬ 
ence of the lawful order of a superior officer to join his unit in 
the front lines (Art. 90(2)). The offenses arc separate be¬ 
cause in the first instance the accused had a duty to be with 
his unit and in the second he had a duty to obey the order to 
join it. 

When an accused is convicted of two or more offenses which are not 
separate, the maximum punishment for all of those offenses which merge is 
the maximum prescrilied in the Table of Maximum Punishments for the 
one carrying the most severe punishment. 

b. Procedure for courts-martial with members. (1) Instructions on 
punishment. Before a court-martial closes to deliberate and vote on the sentence, 
the military judge, or the president of a special court-martial without a military 
judge, must give appropriate instructions on the punishment, to include a 
statement of the maximum authorized punishment which may bo imposed. The 
instructions should be tailored to fit the facts and circumstance of the individual 
case and should fully inform the members of the court-martial on their sole 
responsibility for selecting an appropriate sentence and that the court-martial 
may consider all matters in extenuation and mitigation as well as those in ag¬ 
gravation, whether introduced before or after the findings; evidence admitted 
as to the background and character of the accused; and the reputation or record 
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of the accused in the service for good conduct, efficiency, fidelity, courage, 
bravery, or other traits of good character. The maximum punishment will be 
the lowest of the following: the total permitted by 127c for the offenses of which 
the accused stands convicted, or the jurisdictional limit of the court-martial (see 
Art. 19), or, in a rehearing or new or other trial of the case, the maximum au¬ 
thorized pursuant to 81 tf or 110<i(2). A court-martial must not be advised of 
the basis for the sentence limitat ion or of any sentence which might be imposed 
for the offense if not limited as set forth alxive. If an additional punishment is 
authorized localise of the provisions of 127c, Section B, however, the military 
judge or the president of a special court-martial without a military judge, 
should advise the court of the basis for the increased permissible punishment. Tf 
the president of a special court-martial without a military judge has any ques¬ 
tion as to the maximum punishment that may be adjudged in a case, lie may 
request counsel for either or both sides to procure and present pertinent infor¬ 
mation concerning the matter for his consideration. This information will be 
given in open session in the presence of the accused and his counsel and should 
be made a matter of record. 

(2) Deliberation and voting. The court sits in closed session during de¬ 
liberation ami voting upon the sentence. Only the members of the court will be 
present. Deliberation may properly include full and free discussion. The in¬ 
fluence of superiority in rank shall not lie employed in any manner in an attempt 
to control the independence of members in the exercise of their judgment. 

When the discussion is completed, any mendier who desires to propose 
a sentence writes his proposal on a slip of paj>er. The junior member collects 
these proposed sentences and submits them to the president. The court then 
votes on the proposed sentences, loginning with the lightest, until a sentence is 
adopted by the concurrence of the required number of members. Voting is by 
secret written ballot. The junior member shall in each ease collect and count the 
votes. The count shall be checked by the president who shall forthwith announce 
the result of the ballot to the members of the court. 

Tf is the duty of each member to vote for a proper sentence for the offense 
or offenses of which the accused has bean found guilty, without regard to his 
opinion or vote as to the guilt or innocence of the accused. Any sentence, even 
in a case where the punishment is mandatory, must have the concurrence of the 
required number of members. If the required proportion of the court members 
are conscientiously unable to reach agreement on a sentence, this fact shall be 
announced in open session and a mistrial declared. The convening authority may 
thereafter direct a rehearing on the sentence before a different court. 

(3) Number of votes required . No person may be sentenced to suffer 
deatli, except by the concurrence of all the members of the court-martial present 
at the time the vote is taken. No person may be sentenced to life imprisonment 
or to confinement for more than ten years, except by the concurrence of three- 
fourths of the members present at the time the vote is taken. All other sentences 
shall be determined by the concurrence of two-thirds of the members present at 
the time the vote is taken. See Article 52(b). If, in computing the number of 
votes required, a fraction results, the fraction will be counted as one; thus, if 
six members are to vote, a requirement that three-fourths concur is not met 
unions five concur. 
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(4) Farm of sentence. Forms of sentences appear in appendix 13. The 
sentence adjudged should follow one of those forms or a combination or modifi¬ 
cation of those forms. The court may be given additional instructions in open 
session concerning the sentence when it so requests or when otherwise appro¬ 
priate to assist in a proper sentence determination. See 74c for the correct 
procedure on additional instructions. 

c. Announcing of sentence by court-martial with members. As soon as 
the court has determined the sentence, the president will announce it in open 
session in the presence of the military judge, if any, the accused, and counsel 
for both sides. Only the required percentage of members who concurred in 
the sentence should be announced. If the military judge notes any ambiguity 
or apparent illegality in the sentence as announced by the court, he should bring 
the irregularity to the attention of the court so that it may close to reconsider 
and correct the sentence. The court may not, however, reconsider the sentence 
with a view to increasing its severity after the sentence lias been announced 
unless the sentence prescribed for the offense of which the accused has been 
convicted is mandatory (Art. 62(b) ). If it is discovered before the dispersal 
of a court, however, that there was an error made in announcing the sentence 
as actunlly determined by the court, the error may be remedied by announcing 
the correct sentence in open session. In appropriate cases, such an error may 
also be corrected in a similar manner by reconvening the court if the error 
is not discovered until after dispersal. In these situations it is unnecessary 
to have a reconsideration. These procedures may not be used when the sentence 
announced is the one actually determined but it is later discovered that it does 
not express the actual intent of the court members. In a trial by special court- 
martial without a military judge, an ambiguous or apparently illegal sentence 
may lx? called to the attention of the court by the trial counsel. 

Within the limitations prescribed in this paragraph, the court may recon¬ 
sider a sentence on its own motion at any time Wore the record of trial has 
been authenticated and transmitted to the convening authority. In such a case, 
however, all personnel of the court, the accused, counsel for both sides, and 
the military judge, if any, must l>e present. 

d. Procedure for reconsideration by a court-martial with members. 

Subject to tiie rules provided in c a!x>vc, any member of the court may propose 
that a sentence lx* reconsidered. The question shall lx? determined by secret 
written ballot, and a reballot on the sentence with a view to increasing it will 
l)e taken only if a majority of the members present vote in favor thereof; 
but a reballot on the sentence with a view to decreasing it will 1x3 taken if the 
vote therefor indicates that reconsideration is not opposed by the number of 
votes required for the sentence that was previously agreed u\ x>n. 

e. Court-martial composed of military judge alone. Following the pro- 
sentencing procedure (75), the military judge sitting alone will, after delibera¬ 
tion, announce the sentence in open session in the presence of the accused and 
counsel for both sides. 

77. CONCLUSION OF THE TRIAL, a. Recommendation for clemency. 
After the sentence has been announced, the defense may submit in writing for 
attachment to the record any matters as to clemency which it desires to have 
considered by the military judge, the members of the court or the convening 
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authority. The rules of evidence are not applicable to these matters, but they 
should not be cumulative of matters presented to the court before the sentence 
was announced. 

Mitigating circumstances which could not be taken into consideration in 
determining the sentence may be the basis of a recommendation for clemency 
by the military judge who adjudged the sentence or by individual members of 
the court. The recommendation should represent the free and voluntary expres¬ 
sion of the individuals who join therein. It should be specific as to the amount 
and character of the clemency recommended and as to the reasons for the 
recommendation. 

A recommendation for clemency will never be based upon a doubt as to 
the guilt of the accused. If, contrary to law, such a recommendation is made, it 
will not impeach the finding of the court on the matter of guilt. The guilt or 
innocence of the accused is determined by the findings of the court, and, if the 
necessary numl)er of members do not concur in a finding of guilt, the accused 
must bo acquitted. A recommendation for clemency which clearly expresses a 
doubt as to guilt divulges the vote or opinion of any member making such a 
recommendation and thereby violates his oath. 

6. Adjournment . At the conclusion of the case, the court may proceed to 
other business, adjourn until a definite time, or adjourn to meet at the call of the 
military judge or the president of a special court-martial without a military 
judge. 

e . Post trial matters . See 48;(2) as to the right of the defense to submit a 
brief of the matters which it desires to have considered in behalf of the accused 
on review. 

In those cases in which confinement at hard labor is included in the sentence 
adjudged, the accused may submit to the convening authority an application for 
the deferment of the service of the confinement. See 88/. 

As to the duty of trial counsel to notify the accused’s commanding officer 
of the result of trial, sec 44c. For preparation and authentication of the record, 
sec chapter XVI. 
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SPECIAL COURTS-MARTIAL—SUMMARY COURTS-MARTIAL 

78. SPECIAL COURTS-MARTIAL. The principal distinction in pro¬ 
cedure between general and special courts-martial is that a military judge and 
a verbatim recording of the trial are required in every general court-martial* 
whereas they are not mandatory in all sj>ecial courts-martial. The same pro¬ 
cedure should l>e followed at a 8|>ccial court-martial with a military judge as at 
a general court-martial* including any Article 39(a) session that may be held 
(app. 8a and 6). The procedure for a special court-martial without a military 
judge may be provided for in regulations of the Secretary of a Department 
and will, so far as practicable* conform to that provides! for general courts- 
martial. With reaped to the preparation of records of trial by special courts- 
martial, see 83 and apj»endices 9 and 10: as to the disposition of such records 
by the convening authority* see 916. 

79. SUMMARY COURTS-MARTIAL, a. Function. The function of a 
summary court-martiul is to exercise justice promptly for relatively minor of¬ 
fenses under a simple form of procedure. The summary court will thoroughly 
and impartially inquire into l»oth sides of the matter and will assure that the 
interests of both the Government and the accused are safeguarded. Unless other¬ 
wise stated herein or in regulations of the Secretary of a Department* the pro¬ 
cedure prescrilied for a general court-martial will* when applicable* serve as a 
guide for a summary court-martial. See appendix 86 in this connection. See 
also 137. 

6. Power to obtain evidence. A summary court has the same power as 
the trial counsel of a general or special court-martial to compel the attendance 
of civilian witnesses by subpoena (115; Art. 46) and to take depositions in 
proper cases (117; Art. 49). To obtain the. attendance of witnesses* the sum¬ 
mary court will take action similar to that taken by the trial counsel of a gen¬ 
eral or special court-martial. In this connection, see 44/(2). 

c. Examination of file. When charges are referred to a summary court- 
martial* the court will carefully examine the charges and allied papers to sec 
that the charges are in proper form and that the data on the charge sheet and 
any evidence of previous convictions arc complete and free from error of sub¬ 
stance or form. The summary court will report to the convening authority any 
sul)stantial irregularity in the charges or accompanying papers. Ordinarily* 
t he court will correct and initial slight errors or obvious mistakes in the charges* 
but if substantial changes are required* the court will refer the matter to the 
convening authority. See 33<i. 
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d. Trial procedure. (1) Determining juri/sdiction. After determining that 
the charges and other data are in proper form* the summary court should ar¬ 
range for the presence of the accused. When the accused appears, the court 
should advise him of the following matters: the general nature of the charges; 
the fact that they have been referred to a summary court-martial for trial; who 
convened the court; the name of the accuser; the names of the witnesses who 
will probably lx? called; the right of the accused to cross-examine them or have 
the court ask any questions which the accused desires answered; the right of 
the accused to call any witnesses or produce any evidence in his own behalf 
with the assurance that the court will assist him in every possible way to do so; 
his right to testify on the merits or to remain silent (148e; opp. 6a; Art. 31) 
and, after any findings of guilty are announced, to make an unsworn statement 
in mitigation or extenuation of any offense of which he may be convicted (75c; 
app. 8a); the maximum sentence which the court can adjudge if the accused is 
found guilty of the offense or offenses charged. 

The summary court will also advise him of his right to object to trial by 
summary court-martial (Art 20) and will ask him whether he consents or 
objects to trial. After giving the accused a reasonable time to consider the 
question, the summary court will record his response in the space provided on 
the charge sheet. If the accused objects to trial, the summary court will note 
those facts on the charge sheet and will return the charges and allied papers to 
the convening authority. If the accused consents to trial, the summary court 
will proceed with the trial. 

(2) Arraignment and plea*. After complying with the provisions of the 
preceding paragraph (79rf(l)) and determining that it has jurisdiction over 
the accused, the summary" court will read or show the charges and specifications 
to the accused. Any necessary explanation of the charges may be made. The 
accused should then be asked how he pleads to each specification and charge. 

If the accused pleads guilty to any specification or charge, the summary" 
court should explain to him the meaning and effect of the plea. This explanation 
should include the following: 

The elements of the offense to which the plea of guilty relates; 

That, as to the offense to which the plea of guilty relates, the plea ad¬ 
mits every element charged and every act or omission alleged and authorizes 
conviction of the offense without further proof; 

The maximum authorized punishment which may be adjudged upon 
conviction; and 

That the maximum authorized punishment may be adjudged upon 
conviction of the offense. See 706(2). 

A plea of guilty will not be accepted unless the summary court-martial 
after questioning the accused is satisfied not only that the accused understands 
the meaning and effect of his plea and admits the allegations to which he has 
pleaded guilty but also that he is voluntarily pleading guilty because he is con¬ 
vinced that he is in fact guilty. See 706 (3). 

If the accused desires to change his plea, or if the summary court is in 
doubt as to his understanding and desire to plead guilty, or if at any time 
during the trial the accused makes a statement, sworn or unsworn, inconsistent 
with his plea of guilty, a plea of not guilty will be entered. If a plea of guilty 
to all specifications and charges is allowed to stand, the court may proceed at 
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once to find the accused guilty. However, the court may, in the interest of jus¬ 
tice, proceed with the trial and consider evidence on the merits. If, after hear¬ 
ing evidence on the merits, the court believes the plea of guilty to have been 
improvidently entered, it shall enter a plea of not guilty and proceed as though 
the accused had pleaded not guilty. See 70 and Article 45. 

(3) Presentation of evidence . If the accused has pleaded not guilty or 
if following a plea of guilty evidence on the merits or in extcnuat ion or mit iga¬ 
tion is to be received, arrangements will be made for the attendance of necessary 
witnesses. Witnesses should be excluded from the courtroom until called to 
testify. Witnesses for the prosecution will be called first and examined under 
oath as to all matters relevant to the offense charged. The accused will be ex¬ 
tended the right to cross-examine these witnesses. The summary court will aid 
the accused in the cross-examination, and, if ihe accused desires, will ask 
questions suggested by the accused. On behalf of the accused, the court will 
obtain the attendance of witnesses, administer the oath and examine them, and 
obtain such other evidence as may tend to disprove or negative guilt of the 
charges, explain the acts or omissions charged, show extenuating circumstances, 
or establish grounds for mitigation. Before determining the findings, ho will 
explain to the accused his right to testify on the merits or to remain silent and 
will give the accussed full opportunity to exercise his election. See appendix 86 
for form of explanat ion. 

(4) Finding* and sentence. The applicable principled stated in 74 and 
76 should be considered by a summary court-martial in determining the findings 
and sentence, respectively. The court will announce the findings to the accused 
as soon as they are determined. If the accused has l>een found guilty of any 
offense, the summary court will advise him of his right to submit matter in 
extenuation or mitigation, including the making of an unsworn statement 
(75c; app. 8). Before determining the sentence, the summary court will show 
or road to the accused any admissible evidence of previous convictions (756(2)) 
and the |>ersonal data appearing on the charge sheet and will ask him whether 
they are correct. If the accused claims they are not correct in any particular, the 
court will determine the issue (756(1), (2)). The court will advise the accused 
of the sentence as soon as it is determined. If the sentence includes confinement, 
the summary court will take such action as may be prescribed bv the convening 
authority to have the accused delivered to an appropriate place of confinement. 
The court will also advise the accused of his right to apply to the convening 
authority for deferment of service of the confinement. See 88/. 

e. Record. Unless otherwise prescribed by regulations of the Secretary of 
a Department, the procedures provided herein nre applicable to summary court- 
martial records. So much of the proceedings as relate to pleas, findings, and 
sentence must be recorded in the appropriate place on all copies of the charge 
sheet. The numl>or of previous convictions considered and the fact that the 
accused was advised of the matters outlined in 79 d will also be noted in the 
spaces provided on all copies of the charge sheet. Unless otherwise prescribed 
by tho convening or higher authority, the evidence considered by the summnry 
court-martial need not he summarized or attached to the record of trial. Tho 
summary court should, however, line out and initial the name or names of 
any witnesses who arc listed on the charge sheet but who were not called to 
testify. If the testimony of witnesses other than those listed was considered, the 
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court should insert their names and addresses on all copies of the charge sheet 
and note whether they testified for or against the accused. The summary court 
will authenticate the record by signing each copy. He will forward all copies 
and the accompanying papers without formal letter of transmittal to the con¬ 
vening authority. If the summary court is the only officer present with the 
command, the record will so state, and that officer thereafter holds the record 
as convening authority for purposes of review. For disposition of summary 
oourt-martial records, see 91 o. 
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PROCEDURAL ASPECTS OF REVISION PROCEEDINGS, 
REHEARINGS, AND NEW OR OTHER TRIALS 


REVISION—REHEARINGS AND NEW OR OTHER TRIALS 

0 

801 REVISION, a. General . The procedure of & general or special court- 
martial when reconvened for the purpose of revising its action or correcting 
its record will in general be as indicated by the form of record of proceedings in 
revision (app. 8c). See Article 62 for matters that cannot be reconsidered and 
67/ as to procedure in reconsideration of action on motions and similar matters. 
A certificate of correction is the proper action for correcting an erroneous 
record to show the true proceedings. In this connection, see 8Cc (Correction of 
record). 

6. Personnel. Proceedings in revision may be taken only by the members 
of the court, or. if trial was by a military judge alone, the military judge who 
adjudged the findings and sentence. These proceedings may not be taken if the 
court has been dissolved. In this connection see 37<?(1). The military judge, the 
accused, and counsel for both sides must be present during the open sessions 
of the court in revision. In those cases which were tried by a court with mem¬ 
bers, the absence of a member of the court who participated in the findings and 
sentence does not invalidate the proceedings if a quorum is present (five for 
a general court-martial — three for a special court-martial). In such cases, the 
same military judge should be present, but, unlike a ease tried by the military 
judge alone, the legality of the proceedings will not bo affected if a new 
military judge is properly detailed to the court, sworn (or it has l*»cn ascer¬ 
tained as a matter of record that he has previously been sworn in accordance 
with regulations of the Secretary concerned) and, opportunity to challenge him 
for cause having been afforded counsel, he has familiarized himself with those 
portions of the record which are to be considered by the court in taking its 
action in revision. Similarly, the legality of the proceedings is not affected if 
a member of the prosecution or defense is present who was previously absent 
from, or who has been newly detailed to, the court, provided he has the requisite 
legal qualifications and has been sworn (or it has been ascertained as a matter 
of record that he has previous^ been sworn in accordance with regulations of 
the Secretary concerned). 

c. Procedure . In cases in which the court has not reconvened on its own 
motion, the trial counsel will read in open session the communication from 
the convening authority returning the record and directing the reconvening. 
The military judge, or the president of a special court-martial without a 
military judge should give the court any instructions necessary for the proper 
accomplishment of the revision action. If the members of a cotirt-inartial to 
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which & military judge has been detailed have any doubt as to the action which 
they may Lake, the military judge should be requested to give them additional 
instructions. If the president of a special court-martial without a military judge 
has any doubt as to the court’s action in such a case, he may direct the trial 
counsel to produce in open session such legal authority and other information 
as may be necessary. The instructions will be given in open session and will be 
made a matter of record. If necessary, the court will then close to consider 
and determine the appropriate action to be taken on the matter before it. As 
soon as it has determined its action, the court will announce that action in the 
presence of the military judge, if any, the accused, and counsel for both sides. 
In this connection, see 7*1/ (Form of findings) and 765(4) (Form of sentence). 
The court will then ad joum. 

As the action which may be taken is entirely corrective, a case will not tie 
reojiened by the calling or recalling of witnesses or otherwise. The military 
judge, or the trial counsel of a special court-martial without a military judge, 
may invite the attention of the court to any ambiguous or apparently illegal 
action taken by it. 

d. Record. All proceedings in open session will be in the presence of the 
military judge, if any, the accused, and counsel for both sides, and will lie 
made a matter of record which will be authenticated in the manner prescribed 
for the original record. No physical change will be made in the original record. 
Amendments to the original convening order detailing a new military judge to a 
court with members or counsel will be incorporated in the record of revision. 
See 825 (Contents of record) and appendices &d (Revision procedure) and 
95 (Authentication of record). 

e. Revision action by summary court-martial. What has been said with 
respect to the procedure in revision by general or special courts-martial will, 
so far as applicable, govern procedure in revision by summary courts-martial. 

81. REHEARINGS AND NEW OR OTHER TRIALS, a. Related pro¬ 
visions. See 9*2 (Ordering rehearing or other trial), 94<z(2) (Review of records 
of trial pursuant to Article 65(c)), 109 and 110 (New trial), and 1455 (Former 
testimony); Articles 63, 66(d), and 67(e) (Rehearings), and 73 (New trial). 

b. Procedure. (1) New or other trials and rehearings in full. In new or 
other trials and in rehearings which require findings on all charges and specifi¬ 
cations referred to a court-martial, the procedure in general is the same as in 
an original trial. 

(2) Itehe.arings on sentence only. In a rehearing on the sentence only 
(92), the procedure in general is the same as in any trial, but the portion of 
the procedure usually occurring after challenges, through and including the 
findings, is omitted. The court is advised of the offenses of which the accused 
stands convicted and for which they shall impose sentence. No new evidence 
of guilt or innocence not presented at the original trial shall b© presented, 
but the matters covered in 75 are proper. The prosecution and defense may 
establish the content of the record of the original trial, relative to the evidence 
on the merits relating to the offenses of which the accused stands convicted 
but not sentenced. This may be done by stipulation (1545), or it may be done 
by reading from the record of the original hearing, whether or not testimony 
so read would be admissible as former testimony under the former testimony 
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exception to the hearsay rule (1456) and whether or not the testimony was 
given through an interpreter. Matters excluded from the record or improperly 
admitted at the previous hearing will not be brought to the attention of the 
court The accused at such a rehearing may not withdraw any plea of guilty 
upon which the findings of guilty now before the court were baaed. However, 
if he establishes that such a plea was improvident (706), the hearing will be 
suspended and the matter referred to the authority directing the rehearing 
on the sentence, for appropriate action. 

(3) Combined rehetirings. When a rehearing on sentence is combined 
with a trial on the merits of some of the specifications referred to the court, 
whether or not those specifications are being reheard, the trial will first proceed 
on the merits without reference to the rehearing on sentence. After the court has 
announced its findings, it will then be advised of the offenses on which the 
rehearing on sentence is being held, additional challenges for cause will be 
permitted if appropriate, and the principles set forth in 816(2) will apply ns 
to those offenses. The court will then continue with its sentencing procedure 
and will adjudge a single sentence as to all offenses under consideration. 
See 81rf(l). 

c. Examination of record of former proceedings. No tnemtar of a gen¬ 
eral or special court-martial upon a rehearing or upon a new or other trial should 
Imi permitted to examine the record of the former proceedings or any docu¬ 
ment, other than the charges, referred with the charges to the trial counsel, 
except when received in evidence at the rehearing or new trial. Hut see 816(2) 
as to the procedure for reading from the record on rehearings on sentence. 
The president of a special court-mart ial without a military judge, however, may 
examine that part of the record of any prior proceedings which relates to errors 
committed at the former proceedings when necessary to enable him to decide 
upon the admissibility of offered evidence or other questions of law involved. 
In this connection, see the ninth paragraph of 92a, Such a part of the record 
may l>e read to the court when necessary for it to pass upon a ruling made 
subject to objection by any member under Article 51(b). See 57 and 07/. 

The military judge may examine the record of the former proceedings and 
may read to the court such parts as may lie necessary for the court to pass upon 
a ruling made subject to objection by any member. 

d. Rules relating to sentence. (1) Re hearings and new trials. Before a 
court-martial retires to determine a sentence upon a rehearing or new trial, it 
will be advised of the maximum sentence it may impose (766(1)). See Article 
63(b) as to limitations on sentence with respect to rehearings and 110a(2) 
w ith respect to new* trials. 

Offenses on which a rehearing or new trial is held shall not he the basis 
for punishment in excess of or more severe than the legal sentence upon a 
previous hearing or trial, as ultimately reduced by the convening or other 
proper authority when any such action has been taken. Thus, if the sentence 
in the previous proceeding to dishonorable discharge, confinement at hard 
labor for three years, and total forfeitures was modified by a convening or 
other proper authority to bad-conduct discharge, confinement at hard labor 
for two years, and total forfeitures, based upon considerations of appropriate¬ 
ness or clemency, the sentence as modified is the most severe which can be 
predicated on findings of guilty of the reheard offenses. In adjudging a sentence 
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not in excess of or more severe than the one imposed at a previous hearing 
or trial, a court-martial is not limited to adjudging the same or a lesser form 
or amount of the same type of punishment formerly adjudged. When a rehear¬ 
ing is combined with a trial on additional charges (92), the maximum sentence 
is computed by combining the maximum punishments, as determined above, 
for the reheard offenses with the maximum for the additional offensra of which 
the accused is found guilty, subject to the applicable provisions of 12C and 127. 

The court shall not be advised of the basis for the sentence limitation. 

If the accused is found guilty upon any charge and specification upon a 
new trial under Article 73 or a rehearing the court will, subject to the pertinent 
limitations above, adjudge an appropriate sentence (76a) without regard to any 
credit to which the accused may be entitled by virtue of the prior execution of 
any part of the sentence. See 89c(7)(a) (Action on rehearing) for the action 
of the convening authority with respect to t he sentence adjudged on a rehearing. 
See 89c(7)(ft) and 1106 for such notion on the sentence adjudged upon a new 
trial. 

(2) Other triale. The term ‘‘other trial” refers to another trial of a case 
in which the original proceedings were declared invalid because of lack of juris¬ 
diction (8) or failure of the charges to allege any offense under the code ((LS6). 
The other trial of a case is subject to the seutence rules provided for rehearings 
in (1) above, except that no sentence limitations apply if the original trial was 
invalid because a summary or special court-martial improperly tried an offense 
involving a mandatory punishment or one otherwise considered capital. See 
15a and IGa. 
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GENERAL COURTS-MARTIAL—INFERIOR COURTS*MARTIAL 

82. GENERAL COURTS-MARTIAL, a. Responsibility for prepara¬ 
tion. Each general court-martial shall keep a separate record of the proceedings 
of the trial of each ease brought before it The record is prepared by the trial 
counsel under the direction of the court, but the persons authenticating the rec¬ 
ord are responsible for its accuracy. See Articles 38(a) and 54(a). It is immate¬ 
rial to the sufficiency of a record whether it was kept or written by the trial 
counsel or by a reporter acting under his direction. 

If practicable, the trial counsel will retain or cause to be retained any 
stenographic or other notes or any mechanical or electronic recordings from 
which the record of trial was prepared for such a period as may l>e prescribed 
in appropriate regulations. 

b , Contents. (1) General. The record of the proceedings in each case will 
be separate and complete in itself and independent of any other document. The 
record will show all the essential jurisdictional facts. It will set forth a verbatim 
transcript, except as provided below, of all proceedings had in open sessions 
of the court, all sessions held by the military judge, and hearings held out of 
the presence of the member*. See 74/(1) and Article 39. Unless otherwise pre- 
scril>ed by regulations of the Secretary concerned, transcripts need not be 
verbatim in the following eases: if the proeerdingslmve resulted in an acquittal 
of all charges and specifications or if terminated prior to findings with prejudice 
to the trovemment, the record need only contain sufficient information to estab¬ 
lish lawful jurisdiction over the accused and the offenses; if the court has 
adjudged a sentence not including discharge, and not in excess of that which 
can otherwise lie adjudged by a special court martial, and if not affecting a 
general or flag officer, the record shall contain the same matter as prescrilicd 
by 83ft in special court-martial cases. If testimony is given through an inter¬ 
preter, the record will so state. When a trial is terminated before findings or 
sentence, the record of trial will show the proceedings up to the time of the 
termination. For details of contents and certain exceptions to the foregoing 
rules, see npj>endices 9 and 10. 

(2) Matter stricken from the record. Although not considered by the 
court as evidence, any remarks or test imony ordered to be stricken or disregarded 
will nevert lieless be fully recorded. 

(3) Record of revision proceedings. When a record is amended in revision 
proceedings, the record of the proceedings in revision will show specifically, 
ordinarily by page and line, the part of the original record that is changed and 
the changes made. In such a case, no physical change will be made in the original 
record. See 80rf and appendix 8rf. 
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(4) Argument* arul brie ft. All oral arguments and statements of counsel 
made during the trial shall b© sot forth verbatim in the record. If the speed of 
an oral argument is such that the reporter is unable to record it verbatim, the 
military judge should direct counsel either to reduce the speed of his argument or 
to submit the argument in writing. A written brief or statement of counsel may 
be read to the court if appropriate and thereafter attached to the record as an 
exhibit. 

(5) Appendage*. Accompanying the original record — securely bound to¬ 
gether — will be the original charge sheet and, if not used as exhibits or properly 
disposed of otherwise, the other papers which accompanied the charges when 
referred for trial, including the report of investigation under Article 32 and, 
if the trial was a rehearing or new or other trial of the case, the record of the 
former hearing or hearings. 

The following matters will, in an appropriate case, l>e bound into the 
record immediately following the exhibits: Recommendations and other papers 
relative to clemency (77a); offered exhibits which were excluded as not admissi¬ 
ble in evidence (•>!</); proposed instructions and any arguments made thereon 
(73c?); the certificate of a medical officer as to the physical condition of an ac¬ 
cused w ho has been sentenced to confinement on diminished rations or on bread 
and water (125). 

Copies of vouchers for the payment of reporters or witnesses need not b© 
attached to the record. 

c. Copies. For instructions as to the preparation of copies of the record, 
see 496(2) and appendix Of. All copies of the record except those delivered to 
the accused will be attached to the original record of trial when it is fonvarded 
to the convening authority. 

d. Security classification . When the record contains information which 
is required to be classified by the security regulations of the armed force con¬ 
cerned, the trial counsel will take appropriate action in accordance with perti¬ 
nent regulations to assign a proper security classification to the record. How¬ 
ever, convening authorities, staff judge advocates, and legal officers will bo on 
the alert to downgrade or declassify a record of trial which does not contain 
data requiring security protection. If the papers accompanying the record of 
trial include classified matter which is not material to the inquiry, this matter 
should be withdrawn from the papers to l>e bound with the record if the with¬ 
drawal will permit downgrading or declassification of the record. If the ac¬ 
companying papers include classified matter which is material to the inquiry, 
action should be taken to have this matter declassified or downgraded when 
that action is possible and will j>emiit downgrading or declassification of the 
record. 

e. Correction of record. After the record has been transcribed and before 
it is authenticated, the trial counsel should examine it carefully for errors or 
omissions. If any are discovered, he should make and initial those changes 
which are necessary to make the record show the true proceedings. If major 
corrections are necessary, he should direct the reporter to rewrite the record or 
the part of it that i9 defective. Changes may not be made by the trial counsel 
after the record is authenticated. 
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When undue delay will not result, the trial counsel should permit the de¬ 
fense counsel to examine the record before it is forwarded to the convening 
authority. A suitable notation that this examination has been accomplished 
by the defense counsel should be included in the record, preferably on the page 
bearing the authentication. See appendix 9c for form. If the defense counsel 
discovers errors or omissions in the record, lie should suggest to the trial 
counsel appropriate changes to make the record show the true proceedings. If 
the trial counsel does not concur with the defense counsel as to a suggested 
change, or if the record has already been authenticated, the trial counsel should 
bring the suggestions to the attention of those who authenticated the record. 

At any time before the record is forwarded to the convening authority, the 
persons who authenticate the record may change it to make it show the true 
proceedings. Those changes, as well as any changes made by the trial counsel, 
should be initialed by the persons who authenticate the record. 

f. Authentication . The record in each case shall be authenticated by the 
signature of the military judge who was actually present at the conclusion of 
the proceedings. If the record cannot be authenticated by the military judge 
by reason of his death, disability or absence, it shall be authenticated by the 
signature of the trial counsel who was actually present at the conclusion of the 
proceedings or by that of a member if the trial counsel is unable to authenticate 
it by reason of his death, disability or absence. In a court-martial consisting of 
only a military judge the record shall be authenticated by the court reporter 
under the same conditions which impose such a duty on a member under this 
paragraph. See appendix for forms of authentication. 

g. Disposition. (1) Delivery to accused. Subject to the exceptions noted 
below with resfiect to security matters, the trial counsel will arrange for the 
accused to lie furnished with a copy of the record of trial and all documentary 
exhibits received in evidence as soon as the record Is authenticated. See lAd 
143a(2), appendix 9/, and Article M(c). The receipt of the accused for the 
copy of the record furnishes] him will lie attached to the original record of 
trial. If it is impracticable to secure a receipt from the accused before the orig¬ 
inal record is forwarded to the convening authority, the trial counsel will at¬ 
tach to the original record a certificate to the effect that a copy of the record 
has been transmitted to the accused—giving the means of transmission and the 
addressee. In this case, the receipt of the accused will be forwarded to the con¬ 
vening authority as soon as it is obtained. 

The accused is also entitled to an authenticated copy of a record in revi¬ 
sion to the same extent that he is to a copy of the original proceedings. 

If the copy of the record prepared for the accused contains matter requir¬ 
ing security protection, the trial counsel, unless otherwise directed by the con¬ 
vening authority, will forward the accused’s copy to the convening authority. 
The latter will excise or w ithdraw from the accused’s copy any matter requir¬ 
ing security protection (82d) and will, thereafter, cause the expurgated copy 
to be delivered to the accused together with a certificate to the effect that certain 
matter has been deleted or withdrawn from the accused’s copy of the record for 
reasons of national security, and that the original record of trial may be in¬ 
spected in the files of the Judge Advocate General of the appropriate Depart- 
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ment under such regulations as may be prescribed by the Secretary concerned. 
The certificate will list: 

(a) The pages from which matter has lieen deleted; 

(b) The pages which have been removed in their entirety; and 

(c) The exhibits which have been withdrawn. 

A copy of this certificate, together with a statement signed by the accused 
acknowledging receipt of an expurgated copy of the record of trial, or a cer¬ 
tificate of delivery of the explicated copy, shall be attached to the original 
record of trial. 

(2) Forwat'ding to convening authority. The original record and accom¬ 
panying papers and the necessary copies of the record will be forwarded to the 
convening authority or to his successor in command or, if the court was con¬ 
vened by the President of the United States or the Secretary of a Department, 
to the Judge Advocate General of the Department concerned. See Articles 
17(b) and 60. 

h. Loss of record. When a record of trial is lost or destroyed, a new record 
will be prepared if practicable and will become the record of trial in the case. 
The new record will, however, be prepared only when the available original 
notes or other sources enable the preparation of a complete and substantially 
accurate record of the case. In any case of loss of a record before action by the 
convening authority, the trial counsel or other pro|>er person will fully inform 
the convening authority as to the facts and as to the action, if aay, taken. 

L Loss of notes or recordings of the proceedings . If the notes or record¬ 
ings of the proceedings in court are lost before the record of trial has been 
prepared, the convening authority will be fully informed of the facts. There¬ 
after, unless the convening authority directs otherwise, a record of trial will 
be prepared following, as nearly as practicable, the form of record prescribed 
in appendices 8 and 9. The record will be authenticated and disjKjsed of as 
provided in 82/ and g. The fact that such a record does not contain a verbatim 
transcript of all the proceedings may deprive the accused of his right under 
the code to a full appellate review of his case and, thus, be a proper reason for 
disapproving any sentence adjudged, but it shall not preclude the convening 
authority from ordering a rehearing as to any offense of which the accused was 
found guilty if the finding is supported by the summary of the evidence con¬ 
tained in the record. In this connection, see 92. 

83. INFERIOR COURTS-MARTIAL, a. Special court-martial records 
involving bad-conduct discharge . Subject to the exceptions set forth in ap¬ 
pendices 8 and 9, a record of trial by special court-martial in which a bad- 
conducl discharge is adjudged will contain a verbatim transcript of all pro¬ 
ceedings held in open session and, if a military judge is detailed, all sessions and 
hearings held by him out of the presence of the members. It will follow* the 
form in appendix 9 and will be prepared and disposed of in accordance with 
the rules prescribed in 82 for a record of trial by general court-martial. As to 
authentication, see apj>cndix 96. 

6. Special court-martial records not involving bad-conduct discharge . 

When a bad-conduct discharge is not adjudged, and the proceedings have not 
resulted in an acquittal of all charges and specifications, and have not been 
terminated prior to findings with prejudice to the Government., a record of t rial 
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by special court-martial need contain only & summarized report of the 
testimony, objections and other proceedings (app. 10). In such a case, however, 
if a reporter was detailed and actually served in that capacity throughout the 
trial, the convening or higher authority may direct that the proceedings be 
reported verbatim as prescribed by 83a and appendices 8 and 0. Unless other¬ 
wise provided by regulations of the Secretary concerned, if the trial has resulted 
in an acquittal of all charges and specifications or if terminated prior to find¬ 
ings with prejudice to the Government, the record of trial need contain only 
sufficient information to establish law’ful jurisdiction over the accused and the 
offenses. The notes or recordings of the original proceedings need not be 
retained after the record of trial has been authenticated, unless otherwise pro¬ 
vided by regulations of the Secretory concerned. The form of the summarized 
record of trial and instructions as to its preparation, authentication, and 
disposition will be as prescribed by the Secretary of a Department. 

c. Summary courts-martial. For the preparation, authentication, and 
disposition of records of trial by summary* courts-martial, see 79 c. 
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Chapter XVII 

INITIAL REVIEW OF AND ACTION ON RECORDS OF 

TRIAL 


WHO MAY TAKE INITIAL ACTION-REFERENCE TO STAFF JUDGE ADVOCATE 
OR LEGAL OFFICER—ADDITIONAL POWERS AND DUTIES OF THE CONVEN¬ 
ING AUTHORITY—EXAMINATION OF FINDINGS OF GUILTY—POWERS OF THE 
CONVENING AUTHORITY WITH RESPECT TO THE SENTENCE-FORMS OF 
ACTION AND RELATED MATTERS—ORDERS AND RELATED SIATTERS—DIS¬ 
POSITION OF THE RECORD AND RELATED MATTERS 

84. WHO MAY TAKE INITIAL ACTION, a. General. After every trial 
by court-martial, including rehearings and new and other trials, the record 
shall be forwarded to the convening authority for initial review and action. 
As used in this chapter, the term “convening authority” includes the person 
who convened the court, a commissioned officer commanding for the time being, 
a successor in command, or any person exercising general court-martial juris¬ 
diction. See Article 60. The convening authority cannot delegate his functions 
as such to anyone. The fact that the accused is not a member of, or is not present 
in, the command of the convening authority does not divest the latter of hi9 
right to take initial action on the record of trial. 

b. Normal convening authority. The person who convened the court- 
martial which adjudged the sentence in a particular case normally is the con¬ 
vening authority who takes initial action on the record of trial of that case. 
The power of a convening authority to take initial action on a record of trial 
vests in the office, not in the person, of the authority so acting. Thus, when an 
assigned commander is not present for duty with his command because of 
illness, leave, or for any other cause, the commissioned officer temporarily 
succeeding to command during that absence is, within the meaning of Article 
60, the officer commanding for the time being and, as such, is authorized to take 
initial action as convening authority on a record of trial of a court convened 
by the assigned commander. Similarly, if an officer has assumed permanently 
the command functions of a predecessor by reason of assignment, absorption 
of one command by another, or otherwise, he is, within the meaning of Article 
60, a successor in command and, as such, is authorized to take initial action 
as convening authority on a record of trial of a court convened by his 
predecessor. 

c. Onicer exercising general court-martial Jurisdiction. When it is 
impracticable for the person who convened the court, the commissioned officer 
commanding for the time being, or a successor in command to take initial act ion 
upon a record of trial, this action may be taken by any officer exercising general 
court -martial jurisdiction. For example, in a case in which a command has 


17—1 













10642 


FEDERAL REGISTER 


1 ®5b CHAPTE* XVII 

been inactivated or has been alerted for immediate overseas movement action 
npon a sentence adjudged by a court-martial convened by the commander prior 
to th© inactivation or movement may be taken by any officer exercising general 
court-martial jurisdiction. Similar action would be appropriate if the person 
who normally would take action as convening authority is disqualified, as when 
he has granted immunity to a witness for the prosecution or when a member 
of the court-martial which tried the accused subsequently became the officer 
commanding for the time being or the successor in command. In these cases, 
the normal convening authority will forward the record of trial—ordinarily 
through the chain of command—to an officer authorized to exercise general 
court-martial jurisdiction. For purposes of regularity, the record should be 
forwarded by a letter of transmittal containing a statement of the reasons for 
the failure of the normal convening authority to act on the record. 

d. Action when a bad-conduct discharge is adjudged by a special 
court-martial . Ordinarily, action u|>on a record of trial is taken by only one 
convening authority. When, however, the convening authority who lias ap¬ 
proved a sentence of bad-conduct discharge adjudged by a special court-martial 
does not exercise general court-martial jurisdiction, the officer exercising general 
court-martial jurisdiction over the command w ithin which the accused was tried 
by special court-martial ordinarily also reviews and takes action upon the record 
in the same manner as on a record of trial by general court-martial. See 94a(3) 
and Article 65(b). In such a case, the officer exercising general court-martial 
jurisdiction shall act only with respect to the findings and sentence as approved 
by the convening authority. As to the vacation of a suspended sentence, see 97ft. 
As to the deferment of service of a sentence to confinement, see 88/. 

85. REFERENCE TO STAFF JUDGE ADVOCATE OR LEGAL 
OFFICER, a. General . Before acting upon a record of trial by general court- 
martial, or a record of trial by special court martial which involves a sentence 
of bnd-4*onduct discharge, a convening authority who-,exercises general court- 
martial jurisdiction will refer it to his staff judge advocate or legal officer for 
review and advice. See Articles 61 and 65(b). 

No person who has acted as member, military judge, trial counsel, assistant 
trial counsel, defense counsel, assistant defense counsel, or investigating officer 
in any case may later act as a staff judge advocate or legal officer to any re¬ 
viewing (convening) authority upon the same case (Art 6(c)). 

If a convening authority has no staff judge advocate or legal officer, or 
if the person serving in that capacity is ineligible to act as staff judge advo¬ 
cate or legal officer for any reason (e.g., Art, 6(c)), he may request the assign¬ 
ment of a staff judge advocate or legal officer to review the record, he may 
forward the record for action to an officer exorcising general court-martial 
jurisdiction as provided in 84c, or, if permitted by appropriate regulations, 
he may forward the record to the Judge Advocate General concerned for re¬ 
view' and advice before act ing thereon. 

b. Form and content of review • The staff judge advocate or legal officer 
to whom a record of trial is referred for review and advice will submit a 
written review thereof to the convening authority. The review will include a 
summary of the evidence in the case, his opinion as to the adequacy and weight 
of the evidence and the effect of any error or irregularity respecting the proceed- 
ings, and a specific recommendation as to the action to be taken. Reasons for 
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both the opinion and the recommendation will be stated. The review may in¬ 
clude matters outside the record of trial which, in the opinion of the reviewer, 
may have a legitimate bearing on the action of the convening authority in the 
exercise of his discretion to disapprove all or a part of the findings, but resort 
may not be had to these matters to support a finding of guilty. Mattel's out- 
Bide the record may be included in the review to assist the convening authority 
in determining his action on the sentence. However, if an adverse matter from 
outside the record is included, the accused.must be afforded an opportunity 
to rebut or explain the matter, unless he supplied the information himself or 
may be charged with knowledge that the information might l>e used against 
him, as when it appears in a record of noujudicial punishment. 

If the final action of the court has resulted in an acquittal of all charges 
and specifications, the review shall be limited to questions of jurisdiction (Art. 
61). The review should also be limited to questions of jurisdiction when, aftci 
trial has begun, the proceedings were terminated without findings, and no 
further action is contemplated. See 855, 56c(3), and 8‘2i(l). 

c. Disagreement between convening authority and staff judge advo¬ 
cate or legal officer, Ordinarily, the convening authority should accept the 
opinion of his staff judge advocate or legal officer as to the effect of any error 
or irregularity respecting the proceedings, as to the adequacy of the evidence, 
and as to what sentence can legally be approved. Iluwever, it is within the 
particular province of the convening authority to weigh evidence, judge the 
credibility of witnesses, determine controverted questions of fact that may 
have been raised in the record, and determine what legal sentence should lie 
approved. In those unusual cases in which a convening authority is in disagree¬ 
ment with his staff judge advocate or legal officer as to the effect of any error 
or irregularity respecting the proceedings, as to the adequacy of the evidence, 
or as to what sentence can legally lie approved, the. convening authority may 
transmit the record of trial, with an expression of his own views and the 
opinion of his staff judge advocate or legal officer, to the Judge Advocate gen¬ 
eral of the armed force concerned for advice. In any case which is forwarded 
to the Judge Advocate General, if the convening authority takes an action dif¬ 
ferent from that recommended by his staff judge advocate or legul officer, he 
should shite the reasons for his action in a letter transmitting the re<ord to 
the Judge Advocate General (91a). 

d. Disposition of review. The original of the review of the staff judge 
advocate or legal officer will be attached to the original record of trial, and 
other copies of such review will be prepared in such number and distributed 
as prescribed in regulations of the Secretary of a Department, 

86. ADDITIONAL POWERS AND DUTIES OF THE CONVENING 
AUTHORITY, a. General. Express approval of a sentence by a convening 
authority is an action which must precede the execution of the sentence (Arts. 
60, 61, to, 65, 71(d)). Express approval of the findings is unnecessaiy and, 
in the absence of express approval of the sentence, is not sufficient to give the 
sentence legal effect. In acting on the findings and sentence of a court-martial, 
the convening authority may approve only such findings of guilty, and the 
sentence or such part or amount of the sentence, as he finds correct in law and 
fact and as he in his discretion determines should be approved. Unless he indi- 
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cates otherwise, approval of any part of the sentence shall constitute approval 
of the findings of guilty. See Article 6-4. 

Unless the convening authority indicates otherwise, disapproval of the 
entire sentence constitutes disapproval of all findings of guilty. If he disap¬ 
proves the findings and sentence of a court-martial, he may, except when there 
is lack of sufficient evidence in the record to support the findings, order a re¬ 
hearing. In this connection, see 02 and Art icle 63. 

b. Matters to be considered on review. (1) When proceedings resulted 
in findings of guilty. Before ho may approve a finding of an offense or the sen¬ 
tence adjudged therefor, the convening authority must determine: 

(а) That the court was legally constituted throughout the trial (chs. 
II, III) and had jurisdiction over the offense 87<i(2) and the person tried 
(ch. IV); 

(б) That the accused had the requisite mental capacity at the time 
of trial and the requisite mental responsibility at the time of the com¬ 
mission of the offense (ch. XXIV, especially 124); 

(c) That the competent evidence of record (87<z(3); ch. XXVII) 
established beyond a. reasonable doubt each element of the offense of which 
the accused was found guilty (ch. XXVTII) ; 

(d) That the sentence was within the power of the court to adjudge 
(ch. IV) and within the prescribed limitations on punishments (110o(2); 
Art, 63(b); ch. XXV); 

(e) That there were no errors’ which materially prejudiced the sub¬ 
stantial rights of the accused (87c). 

(2) Finding of not guilty or ruling amounting to finding of not guilty. 
Xoither a finding of not guilty nor a ruling of the court which amounts to a 
finding of not guilty requires any action by the convening authority thereon. 
He should neither approve nor disapprove the action of the court in such a 
case. Disapproval cannot in any event affect the finality of a legal acquittal 
or a ruling of the court that amounts to a legal acquittal. The record of trial 
in a case involving an acquittal of all charges and specifications should be 
examined, however, to determine whether the court was properly constituted 
nnd had jurisdiction over the accused and the offense tried. A similar examina¬ 
tion should be made with respect to findings of not guilty of some, but not 
all, of the specifications upon which the accused was tried. In this connection, 
sco87a(2),89<5(l),and 92. 

No action may bo taken by the convening authority that would amount 
to censure of the court or member, militarv judge, or counsel thereof. See Article 
37. 

For action when the convening authority differs with the court with 
respect to a ruling which does not amount to an acquittal, see 67/. 

Correction of record. A record of trial may u|>en review be found to lie 
incomplete or defective in sotno material respect, as when it fails to show that 
the members of the court were sworn or that the required number of members 
concurred in the vote on the finding or sentence. The court may have jierformed 
its duty properly, but through clerical error or inadvertence the events may 
liave been improperly recorded. In such a case, the record must be corrected to 
make it show the true proceedings. It may lie returned to the military judge, 
or to the president of a special court-martial without a military judge, or to 
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the summary court-martial for a certificate of correction to relate the true 
facts. The certificate will l>e authenticated in the same manner as the record 
of trial. See 82/, 83c, and 79c. In general and special court-martial cases, the 
authenticated certificate will Ik? attached to the record of trial after the original 
signatures authenticating the record, the accused will be furnished a copy of 
the certificate of correction, and his receipt will lie obtained and attached to the 
record of trial. See 82^(1) and appendix 9. If, in accordance with regulations 
of the Secretary of a Department, the accused is furnished a copy of the 
summary court-martial record of trial, he will also lie furnished a copy of the 
certificate of correction. The certificate will be attached to the record of trial 
together with the accused's receipt A copy of the certificate will bo attached to 
all other copies of the record which wen? prepared. See 79c and appendices 9/ 
and 10rf. A certificate of correction may l>© used only to make the record cor¬ 
respond to that which actually occurred at the trial. 1 f the court was not sworn, 
for example, the error cannot be cured by a certificate of correction. 

d. Revision proceedings . For procedure in revision, see 80. When there 
is an apparent error or omission in the record, or when the record shows 
improper or inconsistent action by a court-martial with respect to a finding 
or sentence which cAn be rectified without material prejudice to the substantial 
rights of the accused, the convening authority may return the record to the 
court for appropriate action (Art. 02(b)). For example, if the sentence 
adjudged is less than the mandatory sentence for the offense, the convening 
authority may return the record to the court to reconsider the matter and 
revise its proceedings accordingly. In such a case, tlie record is ordinarily trans¬ 
mitted to the trial counsel of a general or special court-martial or to the 
summary court-martial by a w’ritten communication pointing out the apparent 
defect in the record and directing the reconvening of the court for the purpose 
of reconsideration and revision of its proceedings. See Article 62(b) as to 
matters that cannot be reconsidered. Except for the purpose of making the 
record show the true proceedings and the exceptions stated in Article 
6&(b) (2) and (3), proceedings in revision may not be had in any case in which 
any part of the sentence has l>eon ordered executed. 

e. Action when insanity indicated. For action to be taken by the con¬ 
vening authority w*hen it appears from the record or from any other source 
that the accused may have been insane at the time of the commission of the 
offense or at the time of trial, regardless of whether such question was raised 
at the trial or how it was determined if raised, see 124. 

87. EXAMINATION OF FINDINGS OF GUILTY, a. Findings as to a 
specification. (1) General. f IJje convening authority must make a specific and 
independent determination with respect to each finding of guilty. In consider¬ 
ing the legality of a finding of guilty of a specification, the convening 
authority will be guided by the principles stated in 74tf and b. 

(2) Legal sufficiency of the specification. If a specification of which 
the accused has been found guilty fails to allege any offense under the code, 
tlie proceedings as to that specification are a nullity and will be declared 
invalid (86&(2), 89c(l), 92; app. 14, form 27). If a specification alleges an 
offense under the code, the proceedings as to that specification should not bo 
held invalid solely because tlie specification is defective; however, if it appears 
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from the record that the accused was in fact misled by the defect or that his 
substantia] rights were in fact otherwise materially prejudiced thereby, ap¬ 
propriate corrective action will be taken. See 87c. The test of the sufficiency 
of a specification is not whether it could have been made more definite and 
certain, but whether the facts alleged therein and reasonably implied there¬ 
from set forth the offense sought to be charged with sufficient particularity 
to apprise the accused of what he must defend against, and whether the record 
is sufficient to enable him to avoid a second prosecution for the same offense. 
In this connection, see 28,604, and appendix 6. 

(3) Sufficicnry of the evidence. In the course of taking action upon 
a record of trial, the convening authority is empowered to weigh evidence, 
judge the credibility of witnesses, and determine controverted questions of 
fact. In considering the evidence he should recognize that the trial court saw 
and heard the witnesses, ami he will be guided by the principles stated in 
74a and chapter XXVII. Unless he determines that a finding of guilty was 
established beyond a reasonable doubt by the comi>etent evidence of record, he 
must disapprove the finding. 

(4) Lesser included offmxe. When the evidence, although insufficient to 
establish the guilt of the accused of the offense of which he was found guilty, 
is sufficient to support a finding of guilty of an included offense, the convening 
authority may approve so much of the finding of guilty as involves a finding of 
guilty of the included offense. In this connection, see 158, appendices 12 and 
144 (forms 15-18), and Article 59(b). In approving only so much of a finding 
of guilty as involves a lesser included offense, all elements of the offense in¬ 
tended to be approved should be clearly indicated in the statement of approval. 

6. Consideration of the findings as to the charge. Although the guilt of 
the accused is, in general, determined by the findings as to the specification, 
there should lie a consistent finding as to the charge under which the specifica¬ 
tion is laid. If the finding as to a specification is not consistent with the 
finding as to the charge, and the inconsistency raises a reasonable doubt as to 
the intent of the court (as when the court finds the accused guilty of a proper 
specification, but finds him not guilty of, or makes no findings as to, the charge 
under which it is laid), the convening authority should return the record to the 
court for reconsideration and revision. However, if the inconsistency leaves no 
doubt as to the intent of the court, it may be corrected by the convening authority 
in his action. For example, when, in a trial for desertion in violation of Article 
85, the court finds the accused guilty only of absence without leave, but finds 
such offense to In* a violation of Article 85 instead of Article 80, the convening 
authority may correct the inconsistency by approving only so much of the find- 
ing of guilty of the specification and charge as involves a finding of guilty of the 
specification in violation of Article 86. 

c. Effect of errors on the findings. The convening authority may not 
approve a finding of guilty if, as a result of an error affecting that finding, the 
substantial rights of the accused were materially prejudiced. See Article 59. In 
determining whether the substantial rights of the accused have been materially 
prejudiced, the convening authority must determine what effect the error had or 
reasonably may have had on the court's decision. The test is not merely whether 
there was sufficient competent evidence to support the result. Rather, the test 
is whether the competent evidence of record is of such quantity and quality that 
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a court of reasonable and conscientious men would have reached the same result 
had the error not been committed. Regardless of the compelling nature of the 
competent evidence of record, however, if the error amounts to 90 flagrant a 
violation of a fundamental right of the accused that he 1ms not had a fair trial, 
the finding must be disapproved. 

If the court lacked jurisdiction as to some of the offenses for which the 
accused was tried, the proceedings as to the other offenses tried are not invalid 
for that reason. 

88. POWERS OF TIIE CONVENING AUTHORITY WITH RE- 
SPECT TO THE SENTENCE, a. General . The convening authority has the 
power to disapprove a legal sentence in whole or in part, as well as the power to 
reduce tho sentence in quality and quantity and to change a punishment to one 
of a different nature, so long as its severity is not increased. However, neither 
the convening authority nor any other authority is authorized to increase the 
punishment imposed by a court-martial. A sentence adjudged by the court may 
be approved if it was within the jurisdiction of the court to adjudge and it does 
not exceed the maximum limits prescribed by the President under Article 56 
(ch. XXV) for the offenses of which the accused legally has been found guilty. 
When a sentence is in excess of the legal limits, (hat part included in the ad¬ 
judged sentence which is legal may be approved. See chapter XXV for limita¬ 
tions on sentence. See 81d regarding sentence limitations upon a rehearing or 
new or other trial. With respect to action on a rehearing or new or other trial, 
see also 89c(7). 

The disapproval of a sentence nullifies it as a basis for punishment; affirma¬ 
tion of a disapproval is not required. For limitations upon ordering a rehearing 
after disapproval of a sentence, see 1)2. An approval or disapproval of a sentence 
should be express and explicit and should not be left to implication. For ex¬ 
ample, in approving “only so much” of a sentence as involves a reduced sentence, 
the entire sentence intended to be approved should be set forth clearly in the 
statement of approval. 

6. Determining what sentence should be approved . In determining 
what sentence, or part thereof, should be approved, the convening authority will 
be guided by tho principles stated in 70. The sentence approved should be that 
which is warranted by the circumstances of the offense and the previous record 
of the accused. Appropriate action should bo taken to approve a less severe 
sentence when the sentence, though legal, appears unnecessarily severe. In 
approving sentences, consideration should be given to all factors, including the 
possibility of rehabilitation as well as the possible deterrent effect. In consider¬ 
ing matters outside the record, the provisions of 85 b will apply. 

The convening authority should consider as a basis for approving only a 
part of a legal sentence all matters relating to clemency, such as long confine¬ 
ment pending trial. 

The convening authority will consider in taking his action that an accused 
who is not serving confinement should not be deprived of more than two-thirds 
of his pay for any month as a result of one or more sentences by court-martial 
or other stoppages or deductions, unless requested by the accused. See 88</(3) 
and 126A(5) concerning deferral of forfeitures. 

c. Approval of a part of a sentence . The convening authority may, sub¬ 
ject to the limitations in 88 a or elsewhere below, approve any sentence which 
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is no more severe than that adjudged by the court-martial. He may change the 
nature of the punishment adjudged by the court-martial but may not npprovo 
any sentence which the court-martial might not itself legally have adjudged in 
the case. However, when a court has adjudged a mandatory sentence, such as 
imprisonment for life (Art. 118(1) and (4)), the convening authority may 
approve a lesser sentence. 

In determining whether the part of a sentence to be approved is one that 
legally could have been adjudged by the court, the convening authority will 
be guided by the applicable rules in chapter XXV, and, if a rehearing or new 
or otiier trial is involved, by 81c/* For example, a sentence as approved may not 
provide for restriction in excess of two months or hard labor without confine¬ 
ment for more than three months. 

d. Execution of sentence. (1) Authority to order. Except in the case of 
a new trial (1106), the convening authority may, at the time of approval of 
any sentence, order its execution if, as approved by him, it does not involve a 
general or flag officer, a sentence of death or dismissal, or an unsuspended sen¬ 
tence of dishonorable discharge, bad-conduct discharge, or confinement for one 
year or more. See Article 71. Except in the case of a new trial, if the convening 
authority in his action approves but suspends the execution of that part of a 
sentence providing for dishonorable or bad-conduct discharge, or confinement 
for one year or more, he may order all other parts of the sentence into execu¬ 
tion unless any part thereof requires the approval of the President under 
Article 71(a) or the Secretary concerned under Article 71(b). 

The authority ordering the execution of a sentence of death issues instruc 
tions concerning the time and place of execution. Any designations or instruc¬ 
tions in this particular matter by the court or the convening authority will be 
disregarded. 

(2) To confinement. See 126 j concerning the effective date of the running 
of a sentence to confinement and 87c and 88/ as to the interruption thereof in 
certain instances. 

(8) To forfeitures of pay or allowances. If a sentence as approved by 
the convening authority does not include confinement or if the sentence to con¬ 
finement is to be suspended, any approved forfeitures may not be applied until 
the sentence is ordered into execution. See 12C/i.(5) and Article 57. In those 
cases where a sentence w'hich includes forfeitures may not be ordered into exe¬ 
cution by the convening authority in his initial action because of Article 71, 
the forfeitures will nevertheless apply to pay or allowances becoming due on 
or after the date the sentence is approved by the convening authority ivhen the 
approved sentence also includes confinement not suspended, unless the con¬ 
vening authority specifically defers the application of the forfeitures. See 
Article 57(a). 

Approved forfeitures may not be applied during any period in which 
the service of a sentence to confinement is deferred# In the action or order 
deferring the sendee of confinement, the officer directing such action should, 
when forfeitures have also been adjudged, include a statement to the effect that 
the application of the remaining forfeitures is deferred until the sentence is 
ordered into execution, unless such deferment is sooner rescinded. When defer¬ 
ment of confinement is rescinded, or the sentence to confinement is ordered into 
execution, the order promulgating such action should state whether tlie for- 
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feitures are to apply effective the date of the rescission or at a subsequent date. 
See appropriate forms in appendices 14 and 15. 

If the convening authority is authorized to order forfeitures applied or 
executed at the time he takes his initial action, his action should state, as ap¬ 
propriate, whether the forfeitures are to be executed, suspended, applied as of 
the date of his action, or deferred until some future date. 

e. Suspension of execution of sentence. (1) General . See 975 for the 
procedure involved in the vacation of a suspension, and 97a for the general 
rules affecting suspensions. 

At the time he approves a sentence, the convening authority may suspend 
for a stated period of time the execution of all or any part of it except a sen¬ 
tence of death. The purpose of suspending the execution of a sentence is to 
grant the accused a probationary period within which he may by refraining 
from further misconduct earn the remission of his sentence. However, the 
period of suspension should not be unreasonably long and no suspension may 
extend beyond the current enlistment or period of service. The period for which 
the execution of a sentence may be suspended may lie further limited by regula¬ 
tions of the Secretary of a Department. The convening authority should sus¬ 
pend the whole of a sentence, except death, when it appears to him that this 
action will promote discipline and aid in the rehabilitation of the accused. 

A part of a sentence should not l>e suspended if it would l>e contrary to 
the customs of the service to execute the portion of the sentence that remains 
unsuspended. For example, w ith respect to a sentence of dishonorable or bad- 
conduct discharge, forfeiture of all pay and allowances, and confinement at 
hard labor, it would be contrary to the customs of the service to suspend the 
execution of the punitive discharge and the confinement and order the total 
forfeitures into execution. See the last paragraph of 886 in this regard. 

(2) Tyf>es of suspensions, (a) General. Except as otherwise provided 
in this paragraph (88c) or as may be provided by regulations of the Secretary 
of a Department, the convening authority may, at the time he approves a sen¬ 
tence, suspend its execution for a specific term, for example, for a number of 
months or until a certain date, or lie may suspend it until the occurrence of 
an anticipated future event. In either case, he should provide in his action 
that unless the suspension is sooner vacated the expiration of the period of 
suspension shall operate as a remission of the suspended portion of the sentence. 
An appropriate authority may, before the expiration of the period of suspen¬ 
sion, remit any part of the sentence, including a suspended part; reduce the 
period of suspension; or, for a proper reason, vacate the suspension. In this 
connection, see 97a, 1056, and Article 74. 

(6) Suspending dishonorable or bad-condurt discharge when sen¬ 
tence also includes confinement. If the approved sentence involves a dishonor¬ 
able or bad-conduct discharge and confinement, the convening authority may 
determine that the execution of the punitive discharge should be suspended to 
the end that the accused may have the opportunity of redeeming himself in 
the military service, but that the execution of the confinement should not be 
suspended. In such a case, he may suspend the execution of the punitive dis¬ 
charge nntil the release of the accused from confinement, or for a definite pc- 
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riod thereafter, and provide in his action for the remission of the suspended 
portion of the sentence as indicated in the preceding subparagraph. 

(c) Suspending the execution of forfeiture. See 88d(%). 

(3) Termination o) suspension by remission. The expiration of the pe¬ 
riod specifically provided in the action suspending a sentence or part thereof 
remits the suspended portion unless the suspension is sooner vacated. How¬ 
ever, the unauthorized absence of an accused interrupts the running of the 
period of suspension of a sentence. The death, a discharge which terminates 
status as a person subject to the code, or the release from active duty of a 
person under a suspended sentence shall operate as a remission of the suspended 
portion of the sentence. 

f. Deferment of service of sentence to confinement . Deferment of serv¬ 
ice of a sentence to confinement is a postponement of the running of the sen¬ 
tence. It is to be distinguished from suspension of the execution of a sentence 
to confinement. Deferment is not a form of clemency, nor does it have any such 
connotation. Under the provisions of Article 57(d), the officer who convened 
the court or, if the accused is no longer under his jurisdiction, the officer 
exercising general court-martial jurisdiction over tlie command to which Uie 
accused is assigned, may, in his sole discretion and upon application by the 
accused, defer an accused s service of a sentence to confinement, which has not 
been ordered executed. A court-martial is not empowered to defer tlie sendee 
of a sentence to confinement. The deferment is terminated and the sentence to 
confinement begins to run or resumes running when the sentence is approved 
and ordered executed. The officers so empowered to defer the service of sen¬ 
tences to confinement should take into consideration all relevant factors in 
each case and grant or deny deferment based upon the best interests of the 
accused and tlie service. Deferment should not lie granted, for example, when 
the accused may bo a danger to the community or when the likelihood exists 
that he may repeat the offense or flee to avoid service of his sentence. Tlie dis¬ 
cretion to defer confinement is sole and plenary. The power to take such action 
vests in tlie office, not in the person, of the authority so acting. Application 
may be made to the officer exercising general court-martial jurisdiction only 
when the accused is no longer under the jurisdiction of the officer who con¬ 
vened the court. In this event, application is made to tlie officer exercising 
general court-martial jurisdiction over the command to which the accused is 
then assigned, whether or not this officer exercises supervisory authority over 
the case within the meaning of 94. 

Application for deferment of the service of confinement may be made by 
an accused or through his counsel, at any time after the adjournment of the 
court which imposed the sentence. 

The application for deferment and the granting or denying of such appli¬ 
cation must be in writing. This correspondence will be included, or forwarded 
for inclusion, in the record of the trial. 

The granting of an application for deferment, together with the date 
upon which it was granted, will be set forth in the convening authority 6 
action in those cases in which the granting of the application takes place prior 
to or concurrently with the action being signed. See appendix 14 for appro- 
priate forms of action. In all other cases the granting of an application for 
deferment will lie promulgated in supplemental orders and such orders will 
be included, or forwarded for inclusion, in the record of trial. See appendix 15. 
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When deferment is granted, no form of restriction to specified limits or 
any other limitation on the accused’s liberty shall be ordered as a substitute 
for the confinement so deferred. The deferring of a sentence will not in and 
of itself give rise to any other form of limitation on an accused's liberty. An 
accused may, however, be restricted to certain specified limits or have his 
liberty curtailed during the period of a deferred sentence to confinement for 
any independent reason which would warrant this action being taken. See 
20a and b. 

The deferment is terminated when the sentence is ordered into execution. 
The confinement may at this lime be suspended but it may not be further 
deferred. 

Deferment of the service of confinement and suspension of confinement 
cannot exist concurrently. When the service of a sentence to confinement at 
hard lalior has l>een deferred and the confinement is thereafter suspended, the 
deferment is thereby terminated and only the suspension of the sentence to 
confinement is operative. 

g. Rescission of deferment of sentence to confinement . The officer grant¬ 
ing the deferment or, if the individual is no longer under his jurisdiction, the 
officer exercising general court-martial jurisdiction over the command to which 
the accused is assigned, has sole and plenary discretionary authority to rescind 
it at any time. This power likewise vests in the office, not in the person of the au¬ 
thority so acting. Rescission of a deferment occurring prior to or concurrently 
with the taking of the initial action in the case, will lie set forth in the action, 
together with the dates of the granting of deferment and the rescission thereof. 
See appendix 14 for appropriate forms. Rescission of a deferment taking place 
after the convening authority’s action will be promulgated in supplementary 
orders and 9uch orders will be included, or forwarded for inclusion, in the 
record of trial. See appendix 15. 

89. FORMS OF ACTION AND RELATED MATTERS, a. General. 

The convening authority will state at the end of the record of trial in each 
case his decisions and orders. This requirement equally applies in summary 
court-martial cases, including those in which the convening authority is the 
officer that tried the case as summary court. See 5 c and 79c. The action will be 
signed personally by the convening authority. Below his signature will apjiear 
his rank and the fact that he is the commanding officer or other fact authoriz¬ 
ing him to take the action. Appendix 14 contains forms of action of the con¬ 
vening authority. These forms, or a combination or modification of them, 
should be used whenever they are appropriate. 

6. Modification of initial action. The convening authority may recall and 
modify any action taken by him at any time before it has been published or 
the accused has been officially notified thereof. When, as an incident of the re¬ 
view of a record of trial pursuant to Articles 65(b), 66, or 67, or examination 
of a record of trial pursuant to Article 69, any incomplete, ambiguous, void, 
or inaccurate action of the convening authority is noted, this action will be 
modified by him in accordance with the advice or instructions of a higher re¬ 
viewing authority or the Judge Advocate General. See 95. Any supplementary 
or corrective action taken by the convening authority shall lx* signed personally 
by the convening authority. 


17 — 11 


10651 




100,12 


FEDERAL REGISTER 


1 «9< CHAPTER XVII 

t. Action on findings and sentence . (1) General . If the court acquitted 
the accused of all chaigcs and specifications, no action is required unless the 
proceedings are declared invalid because of a lack of jurisdiction or failure of 
the specifics lions, or any of them, to allege any offense cognisable by courts- 
martial. In tliis connection, see 866(2), 87a(2), and 926. 

(2) Disapproval of sentence. As disapproval of the entire sentence, with¬ 
out mention of the findings, constitutes disapproval of all findings of guilty, 
the action in a case in which all the findings of guilty are to be disapproved 
ordinarily will not mention the findings. If the convening authority disapproves 
the sentence and does not order a rehearing, he will dismiss the charges. If a 
rehearing is ordered or if any finding is declared invalid because of the failure 
of a specification to allege any offense, the disapproval or the declaration of 
invalidity, together with the reasons therefor, will be set forth in the action. 
See 92. Similarly, if the reasons for the disapproval of a particular finding of 
guilty might aid in determining the effect of the proceedings upon future 
administrative disposition of the accused, the reasons for the disapproval should 
be set forth in the action. This action would be appropriate, for example, when 
a finding of guilty is disapproved because of the insanity of the accused (124), 
or because trial of the offense was barred by the statute of limitations (68c; 
Art, 43), or if a finding of guilty of desertion is disapproved. The reasons for 
the disapproval of a finding of guilty may be set forth in any case. 

(3) Approval of sentence. When any part of the sentence is to be ap¬ 
proved, mention will be made in the action only of those findings or parts of 
findings which are to be disapproved. See 89c(2) for the rule as to stating 
reasons for disapproving a finding of guilty. Approval of the sentence, standing 
alone, constitutes approval of all findings of guilty. 

(4) Execution; suspension. A statement of the approval of all or a part 
of the sentence should be followed in the action by a statement, when appropri¬ 
ate, of whether, as approved, the sentence is to lx; executed or whether the 
execution of all or any part thereof is to be suspended. See, however, 8&f(3) 
as to deferral of forfeitures. Also, see appendix 14 for forms. The reasons for 
the approval, execution, or suspension of all or any part of a sentence need 
not be stated in the action. 

(5) Place of confinement. If the convening authority orders a sentence 
of confinement at hard labor into execution, the place of confinement, as pre¬ 
scribed in pertinent regulations of the Secretary’ of a Department will be 
designated in his action. When a sentence of confinement is ordered into execu¬ 
tion subsequent to the initial action of the convening authority, the authority 
ordering the execution will designate the place of confinement. In this connec¬ 
tion, see 93. 

(6) Custody or confinement t chile awaiting result of appellate revi&w. 
When a record of trial involving an approved sentence is required to be for¬ 
warded to the appropriate Judge Advocate General (Art. 65(a), (b)), the 
convening authority will, unless he orders any approved sentence of confine¬ 
ment into execution and designates a place of confinement, provide in his action 
for the temporary custody or confinement of the accused pending final disposi¬ 
tion of the case upon appellate review. Sec appendix 14 (form 41) for form of 
action and 9C for action to be taken in event the place of temporary custody or 
confinement is changed prior to final disposition of the case upon appellate 
review. 
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(7) Deferment of service of sentence to confinement. Whenever the 
service of the sentence to confinement is deferred by Lhe convening authority 
prior to or concurrently with his initial action in the case, the act ion will include 
the date on wliich the deferment became effective. The reason for the deferment 
need not 1>© stated in the action. Deferment of the service of confinement sub¬ 
sequent to initial action is accomplished by supplementary orders. See 88/ 
generally and appendices 14 and 15 for appropriate forms. 

(8) Action on rehearing or new or other trial, (a) Rehearing or other 
trial. In acting on a rehearing or oilier trial, the convening authority is subject 
to the sentence limitations prescribed for the court in adjudging a sentence. 
See Additionally, except when a rehearing or other trial is combined with 
a trial on additional offenses, if any portion of the original sentence was sus- 
pended and the suspension was not properly vacated (97ft) before the order 
directing the rehearing, the convening authority shall take the necessary sus¬ 
pension action to prevent an increase in the same typo of punishment as was 
previously suspended. 

The convening authority may approve a sentence adjudged upon a re¬ 
hearing or other trial without regard to whether any portion or amount of 
the punishment adjudged at the former trial has been served or executed. 
However, in computing the term or amount of punishment actually to lie served 
or executed under the new sentence, the accused will bo credited with any 
portion or amount of the former sentence included within die new sentence that 
was served or executed prior to the time it was disapproved or sot aside. For 
example, if the original sentence consisted of confinement at hard labor for 
six months and forfeiture of $50 per month for six months, of which one 
month’s confinement has been served (Art. 57(b)) but no pay has been for¬ 
feited, and the sentence adjudged upon the rehearing is identical to the original 
sentence, the person charged w ith administrative execution of the new sentence 
would credit the accused with one month’s confinement; the accused weald 
have a balance of confinement for five months and forfeitures for six months 
yet to be executed. To insure that credit shall be given in proper cases, the con¬ 
vening authority shall, if he approves any part of a sentence adjudged upon a 
rehearing or other trial, direct in his action that any portion or amount of 
the former sentence served or executed between the date it was adjudged and 
the date it was disapproved or set aside shall be credited to the accused. *See 
appendix 14 (forms 19and45). 

I f, in his action on the record of a rehearing, the convening authority 
disapproves the findings of guilty of all charges and specifications which were 
tried at the former hearing and that part of the sentence which was based on 
these findings, ho will, unless a further rehearing Is ordered, provide in his 
action that all rights, privileges, and property affected by any executed portion 
of the sentence adjudged at tho former hearing shall bo restored. The same 
restorative action will be taken if the court, at a rehearing, acquits the accused 
of all charges and specifications which were tried at the former hearing. See 
Article 75 and appendix 14 (forms 10 and 24). 

(6) New trial. Insofar as authorized and practicable, the action of 
the convening authority, on a new trial, will conform to the rules prescribed 
in (a) above. See 110a(2), ft, d y and / for rules regarding action on a new trial. 
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(9) Reprimand; admonition. Any reprimand or admonition provided 
for by the sentence of a general or special court-martial as ordered executed 
by the convening authority will be included in his action. In those cases in 
which the execution of the sentence, including the reprimand or admonition, 
requires the approval of the President under Article 71(a) or the Secretary 
concerned under Article 71(b), a reprimand or admonition will not be set forth 
in the action of the convening authority and need not be set forth in the action 
of the President or Secretary, but it is included in the promulgating order 
directing the execution of the sentence. 

90. ORDERS AND RELATED MATTERS, a. General . Unless other¬ 
wise prescribed by regulations of the Secretary of a Department, orders promul¬ 
gating the result of trial and action by the convening or higher authorities 
on the record will be prepared, issued, and distributed as indicated herein (90). 

An order promulgating the result of a trial by general or special court, 
and any action by the convening or higher authorities on the record of trial, 
although not necessary to the validity of the trial, will be issued whether the 
result was an acquittal or otherwise, and regardless of the action of the con¬ 
vening or higher authorities thereon. For forms of orders and data to l*e shown 
therein, see appendix 15 and pertinent regulations. 

An order promulgating the proceedings and the initial action of the con¬ 
vening authority will bear the date of the action of the convening authority 
on the record of trial except when the order promulgating the result of a trial 
by special court-martial involving a bad-conduct discharge is issued by the 
officer exercising general court-martial jurisdiction over the command (906(1)). 
In the latter case, the order will bear the date this officer took action on the 
record of trial, but will recite in the body of the order the action of the con¬ 
vening authority and the date thereof. 

An order promulgating an acquittal or action on the findings or ssentenee 
taken subsequent to the initial action of the convening authority will bear the 
date of its publication. 

The promulgating order will stale the date upon which the sentence w*as 
adjudged by the court or the date upon which the acquittal was announced. 

6. By whom issued . (1) Initial orders . The order promulgating (lie result 
of trial and the initial action of the convening authority will be issued by the 
convening authority in all cases except those in which a record of trial by 
special court-martial involving an approved bad-conduct discharge is forwarded 
to the officer exorcising general court-martial jurisdiction over the command 
under the provisions of Article 65(b). In the latter case, the promulgating order 
w ill be Issued by the officer exercising general court-martial jurisdiction who 
takes action on the record. 

(2) Orders issued subseijuent to initial action of the con re nifty authority. 
Action taken on the findings or sentence subsequent to the initial action thereon 
by the convening authority shall be promulgated by appropriate orders. The 
officer or offic ial emjmwercd to take subsequent actions will vary according to 
the nature of the action taken. According to the circumstances, the officer or 
official having authority to act may include one or more of the following: the 
convening authority who took the initial action, the officer exercising general 
court-martial jurisdiction over the accused, the Secretary concerned, and an 
l n<ler Secretary, Assistant Secretary*, Judge Advocate General, or commanding 
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officer detsignatod under Article 74. As to authority to modify the initial action 
and to publish promulgating orders required thereby, see 806 (Modification of 
initial action) and 95 (Correction of records of trial subject to appellate re¬ 
view) ; as to the authority to take other actions and to publish promulgating 
orders required thereby, see 94 (Review of sentences of special and summary 
courts-martial),97a (Remission and suspension), 976 (Vacation of suspension), 
88 / (Deferment of execution of sentence to confinement), 88*7 (Rescission of 
deferment of confinement), 1006 (Action when sentence is set aside), 100a 
(Action when sentence is affirmed in whole or in part), 107 (Court-martial 
orders), and 110 6, d, and e (New trial); as to authority of the Judge Advocate 
General to vacate or modify findings or sentence in cases finally reviewed, see 
110A (Powers of the Judge Advocate General after final review). 

c. Orders containing classified information or matter unfit for publi¬ 
cation • When an order contains information which must be classified, only the 
order retained in the unit files and those copies which accompany the record 
of trial are to be complete. When the order contains obscene matter that is 
unfit for open publication, only the order retained in the unit files, those copies 
which accompany the record of trial, those which are furnished the chief 
custodian of the personnel records of the armed force concerned, the authorities 
of the command where the accused is held in custody or to which he is to lie 
transferred, and the commander of the place where the accused is to be con¬ 
fined, if confinement is involved, are to be complete. 

All other copies are prepared to eliminate, by use of asterisks, sufficient 
data to avoid the necessity of classification and such obscene matter as may be 
unfit for open publication. 

d . Distribution . Distribution of promulgating orders will bo in accord¬ 
ance with pertinent regulations of the Secretary of a Department In this 

connection, however, see 91a, 916, and appendices 9c and 106. 

• 

e. Summary court-martial. An order promulgating the result of a trial 
by summary court-martial need not be issued. However, the action of the con¬ 
vening authority will be shown on all copies of the record of trial. See 79* 
and appendix 11. The action on the original copy will bear the signature of 
the convening authority; if a promulgating order is not used, action on the 
other copies either will bear the signature of the convening authority or will 
be prepared and certified as true copies of the original. 

Any action taken on a summary court-martial case subsequent to the initial 
action of the convening authority will be promulgated in appropriate orders. 

91. DISPOSITION OF THE RECORD AND RELATED MATTERS, 
a. General court-martial. A record of trial by general court-martial, with the 
action of the convening authority thereon, ordinarily will be transmitted with¬ 
out letter of transmittal directly to the Judge Advocate General of the armed 
force concerned. However, if the convening authority has taken an action con¬ 
trary to that recommended by his staff judge advocate or legal officer, he should 
forward the record by a letter of transmittal containing an explanation of his 
action. See 85c. 

With the original record of trial will be forwarded the accompanying 
papers (82$) and, unless otherwise prescribed by regulations of the Secretary 
of a Department, 10 authenticated copies of the order promulgating the result 
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of trial as to each accused and the review of the staff judge advocate or legal 
officer. If the approved sentence in the case affects a general or flag officer or ex¬ 
tends to death, dismissal of an officer, cadet, or midshipman, dishonorable or 
bad-conduct discharge, or confinement for one year or more, two additional 
copies of the record of trial will be attached to the original record. If a copy of 
the record cannot lx* delivered to the accused for any reason, the copy prepared 
for him will also be attached to the record with an explanation of the reason 
for nondelivery. 

See appendix 9c as to the arrangement of the record and accompanying 
papers for forwarding. 

6. Special court-martial. (1) Cases including an approved bad-conduct 
discharge . After taking action thereon, a special court-martial convening au¬ 
thority w’ho does not also exercise general court-martial jurisdiction will for¬ 
ward the original and two copies of a special court-martial case that includes an 
approved bad-conduct discharge directly to the officer who exercises general 
court-martial jurisdiction over the command. No orders promulgating this 
initial action need he. published (906(1)). If a copy of the record cannot be 
delivered to the accused for any reason, the copy prepared for him will also 
be attached with a statement of the reasons for nondelivery. See appendix 9c 
as to the arrangement of a verbatim record. 

The officer exercising general court-martial jurisdiction receiving such a 
record, or who has himself convened a special court-martial which has ad¬ 
judged a bad-conduct discharge, will, after receiving the advice of his staff 
judge advocate or legal officer (85), take appropriate action upon (lie findings 
and sentence. If the sentence as approved includes a bad-conduct discharge, the 
record will be disposed of in the manner prescribed in 91 a for records of trial 
by general courts-martial. 

(2) Other cases. A convening authority who does not exercise general 
court-martial jurisdiction will forward all records of trial by special court- 
martial in which the sentence as approved by him does not include a bad-con¬ 
duct discharge directly to the officer exercising general court-martial jurisdic¬ 
tion over the command for review (94). With the record will be forwarded the 
accompanying papers and, unless otherwise prescribed by regulations of the 
Secretary of a Department, four authenticated copies of the order promulgat¬ 
ing the result of trial (905). See appendix 105 ns to the arrangement of these 
records. 

c. Summary court-martial . Unless otherwise prescribed by regulations 
of the Secretary of a Department, a record of trial by summar}' court-martial 
w ill be disposed of as indicated herein (91c). 

The original and two copies thereof will, after action by the convening au¬ 
thority, be delivered to the custodian of the personnel records of the unit, who 
will, in the case of an approved sentence, enter the essential data on the service 
record of the accused and on any other records as required by regulations. A 
notation that the entry has lx5en made w’ill be recorded on all copies of the 
record of trial. 

The original and one copy will be forwarded, ordinarily without letter of 
transmittal, to the officer exercising general court-martial jurisdiction over the 
command. The remaining copy will be retained in the unit files until disposed 
of in accordance with pertinent regulations. 
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REVIEW—INIT1AI ACTION ON BICOID « Bit 

If tiie sentence, as ordered executed, involves confinement on bread and 
water or diminished rations, the medical certificate required by 125 will be at¬ 
tached to the original record of trial and a copy of this certificate will be at¬ 
tached to each copy of the record. 
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Chapter XVIII 
ACTION 


ORDERING REHEARING OR OTHER TRIAL-PLACE OF CONFINEMENT 

92. ORDERING REHEARING OR OTHER TRIAL, a. Rehearing. If 

the convening authority disapproves the findings of guilty and the sentence 
of a court-martial he may, except when there is lack of sufficient evidence in the 
record to supix)rt the findings, order a rehearing, in which case he shall state 
the reasons for disapproval (Art. 63(a)). A rehearing nmy not be ordered in 
a case in which there is a lack of evidence in the record to support a finding 
of guilty of the offense charged or of an offense necessarily included in that 
charged; but if proof of guilt consisted of inadmissible evidence, for w hich there 
is available an admissible substitute, a rehearing may properly be ordered. For 
example, if proof of guilt of absence without leave was made on the basis of 
improperly authenticated documentary evidence, over the objection of the 
defense, the convening authority may disapprove the findings of guilty and the 
sentence and order a rehearing if he has reason to believe that properly authen¬ 
ticated documentary evidence will be available for use at the rehearing. On the 
other hand, if no proof of unauthorized absence was introduced at the trial, a 
rehearing may not be ordered. If a sentence is disapproved because of any 
procedural error prejudicial to the substantial rights of the accused, a rehearing 
may proj>erly be ordered, subject to the foregoing restrictions. A rehearing may 
be ordered as to any offense if the conviction thereof is based on a plea of guilty. 

Under like limitations a rehearing may be ordered by an officer having 
sujjervisory authority (94/i(2)), an officer authorized to convene general courts- 
martial (94a(3)), a Court of Military Review (Art 66(d)), or the Court of 
Military Appeals (Art. 67 (e)). If a rehearing has been ordered, but the conven¬ 
ing authority finds a rehearing impracticable, ho may dismiss the charges. 

A rehearing may not be ordered by an authority competent to take that 
action if, upon taking his action, he approves a part of the sentence. The order 
directing a rehearing will be made at the time of disapproving or setting aside 
the sentence and, when appropriate, will be included in the action on the 
sentence. If, as a result of review by higher authority, a rehearing is ordered 
in a case in which the sentence or any part thereof has already been ordered 
into execution, the order of execution shall be vacated at the time the rehearing 
is ordered. 

In addition to having the power, as indicated above, to order a rehearing in 
full which requires findings on all charges and specifications referred to the 
court-martial (816(1)), the convening authority or a reviewing authority may 
order a rehearing on the sentence only based on the sustained findings (816(2)) 
or a combined rehearing which requires findings by the court-martial on only 
some specifications and sentencing based on those of which the accused is con- 
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victed at the rehearing combined with those which have been sustained on 
review (816(3)). When such a combined rehearing is ordered by an authority 
superior to the convening authority and the latter finds a rehearing imprac¬ 
ticable on any specification, he may reassess and approve a sentence on the basis 
of the findings which were approved or affirmed, if not otherwise precluded from 
so doing, for example, when the reviewing authority in ordering a rehearing 
on certain specifications also sets aside the sentence. In the latter event, or in 
any case in which he finds it to be more appropriate, he may order a rehearing 
on the sentence based on the findings which have been approved or affirmed. 

As to procedure ami rules relating to the sentence imposablc in each of 
the three types of rehearings, see 81. 

Additional charges (*246) may be referred for trial together with charges 
as to which a rehearing has Wen directed. 

Every rehearing, including a rehearing on the sentence only, shall take 
place before a court-martial composed of members who were not members of 
the court-martial which previously heard the case. The military judge at a 
rehearing may lie the same military judge who presided over a previous trial 
of the same case. See 6*2/(10). The existence or absence of a request for trial by 
the military judge alone at the previous hearing has no effect on the composi¬ 
tion of the court at the rehearing. In any rehearing which is referred to a court 
with a military judge and members, the accused may roquert that the cose be 
Ward by the military judge alone. Upon a rehearing the accused shall not W 
tried for any offense of which he was found not guilty by the first court-martial 
and the sentence shall W limited as provided in 81rf(l). 

If at a previous trial the accused was guilty of an included offense, a re¬ 
hearing may properly W ordered only as to that included offense or as to an 
offense necessarily included in that found. If, however, a rehearing is ordered 
improperly on the original offense charged and the accused is found guilty 
thereof, that finding may be valid as to the lessor offense of which he was found 
guilty at the first trial. If the accused was found guilty of the offense charged 
on a previous trial, a rehearing may W ordered as to any offense necessarily 
included therein, provided there is evidence in the record which tends to prove 
that included offense. 

When a rehearing is ordered by the convening authority, there will W re¬ 
ferred to the trial counsel, in order to inform him of the errors made at the 
former hearing which have necessitated the rehearing, not only the charges 
but also the record of the former proceedings and all pertinent accompanying 
papers, together with a copy of any decision of the Court of Military Review 
or the Court of Military Appeals, the review of the staff judge advocate or legal 
officer, and die statement by the convening authority of his reasons for disap¬ 
proving the original sentence. 

A rehearing on the sentence only may not W referred to a court-martial of 
a different kind from that which made the original findings. The three kinds 
of courts-martial are summary, special, and general courts-martial. See Article 
16. 

See 81 for the procedure to W followed at a rehearing, 89c(7) for the action 
by the convening authority upon the record of a rehearing, and 94/x(2) for re¬ 
hearings directed as a result of the action of the officer having supervisory au¬ 
thority with respect to summary court-martial cases and special court-martial 
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cases in which a had conduct discharge is not adjudged. For related provisions 
as to a new trial upon the application of the accused see 100 and 110. 

6. Other tried. If the convening or higher authority finds the original 
proceedings to be invalid because of lack of jurisdiction (8) or failure of the 
charges to allege any offense cognizable by courts-martial (686), that authority 
will, In his action, state the basis for declaring the proceedings invalid. For 
form, see appendix 14. This type of case will be referred to a court none of 
whose members has participated in the former trial. If the ense is referred to a 
court with a military judge and members, the accused may request that the 
case b© heard by the military judge alone. The military judge at the other 
trial may be the same military judge who presided over a previous trial of the 
case. Sec 62 /(10). See 816(1) and d as to the procedure and sentence limita¬ 
tions applicable to other trials. 

93. PLACE OF CONFINEMENT. For action of the convening authority 
in providing for the temporary custody or confinement of th© accused pending 
final disposition of the rase upon appellate review, see 89r(6) and appendix 14. 
When the service of a sentence to confinement at hard labor has been deferred 
and the deferrment is subsequent ly rescinded, the place of confinement will be 
designated in the convening authority's initial action on the sentence or the 
order which rescinds the deferment. 

The authority who orders a sentence to confinement into execution shall 
designate the place of confinement in accordance with pertinent departmental 
regulations. Under such instructions as the Secretary concerned may prescrilie, 
a sentence of confinement adjudged by a court-martial or other military tribunal, 
whether or not the sentence includes discharge or dismissal, and whether or 
not th© discharge or dismissal has been executed, may be carried into execution 
by confinement in any place of confinement under the control of any of the 
armed forces or in any penal or correctional institution under the control of the 
United States, or which the United States may be allowed to use. Persons so 
confined in a jjenal or correctional institution not under the control of one of 
the armed forces are subject to the same discipline ami treatment as persons 
confined or committed by the courts of the United States or of the State, Terri¬ 
tory, District of Columbia, or place in which the institution is situated (Art. 
68(a)). 
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Chapter XIX 

ACTION AFTER PROMULGATION 


REVIEW OF SENTENCES AND RUNG OF RECORDS OF SPECIAL AND SUMMARY 
COITtTS-MARTIAL—CORRECTION OF RECORDS OF TRIAL SUBJECT TO 
APPELLATE REVIEW-REPORTS IN CERTAIN CASES—MISCELLANEOUS 
MATTERS 

94. REVIEW OF SENTENCES AND FILING OF RECORDS OF 
SPECIAL AND SUMMARY COURTS-MARTIAL, a. Review. (1) General. 
The officer immediately exercising general court-martial jurisdiction over a 
command and such other authority as may be designated by the Secretary con¬ 
cerned have supervisory powers over special am! summary courts-martial in 
that command. Except as specifically provided in this paragraph (94), the 
manner of exercising these supervisory powers shall be os prescribed in regula¬ 
tions of the Secretary concerned. 

(2) Review of record* of trial pursuant to Article 65(c ). When for¬ 
warded to him for review (91), the officer having supervisory authority will 
cause a judge advocate, or a law specialist or lawy er of the Coast Guard to 
review records of trial by summary court-martial and records of trial by special 
court-martial which do not include approved sentences to bad-conduct discharge 
(Art. 65(c)). If the action of the court has resulted in an acquittal of all 
charges and significations, or if the convening authority has disapproved the 
findings of guilty and the sentence and has dismissed the charges, the review 
shall be limited to the question of jurisdiction. The officer having supervisory 
authority shall act only with respect to the findings of guilty ami the .sentence 
as approved or approved and suspended, in whole or in part, by the convening 
authority and as found correct in law and fact pursuant to Art 65(c) and 
may, in the interest of justice, take any action with respect to such findings and 
sentence as may be taken by a convening authority in the latter’s initial action 
on the record, including suspending the sentence in whole or in part or ordering 
a rehearing. See chapters XVII and XYI1I. When, however, a review made 
pursuant to this subparagraph indicates that proceedings in revision (Art. 
62(b)) are necessary, the record normally will be returned to the convening 
authority with advice concerning the necessary action. An officer having super¬ 
visory authority may order the restoration of any rights, privileges, and prop¬ 
erty affected by such part of the sentence as he may set aside. See 106. 

The officer having supervisory authority may bring any fatal error to the 
attention of the convening authority or his successor. If warranted by the cir¬ 
cumstances, he may advise the convening authority that he has the power to 
withdraw his previous action, disapprove the findings of guilty and the sentence, 
and cither direct a rehearing or dismiss the charges pursuant to Article 63. 
See 92. After a finding of guilty upon a rehearing, the court will adjudge an 
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appropriate sentence without regard to any credit to which the accused may be 
entitled by virtue of the prior execution of any part of the original sentence. 
See 81. Persons charged with the administrative duty of executing a sentence 
adjudged upon a rehearing after the sentence has been ordered into execution 
shall credit the accused with any executed portion or amount of the original 
sentence in computing the term or amount of punishment actually to be executed 
pursuant to the sentence adjudged upon the rehearing. See Article 75(a). 

When, upon review pursuant to this paragraph and any further review 
and procedures which may l>e provided in regulations of the Secretary con¬ 
cerned, the proceedings, findings, and sentence as approved by the convening 
authority have been found correct in law and fact, the proceedings shall be final 
in the sense of Articles 44 and 76. 

(3) Review of special court-martial records pursuant to article 65 ( b). 
If the sentence of a special court-martial as approved by a convening authority 
who does not exercise general court-martial jurisdiction includes a Imd-conduct 
discharge, whether or not susi>cnded, the record shall, ordinarily, be forwarded 
to the officer exercising general court-mart ial jurisdiction over the command to 
be reviewed and acted upon in the same manner as a record of trial by a general 
court-martial (Art 65(b)). The Secretary concerned may, however, provide by 
regulation for forwarding of the record in appropriate cases to any officer 
exercising general court-martial jurisdiction, who shall be considered “the 
officer exercising general court-martial jurisdiction over the command” within 
the meaning of Article 65(b). The reviewing authority shall act only with re¬ 
spect to the findings of guilty and the sentence us approved, suspended, or 
deferred by the convening authority. If tlie sentence as approved by an officer 
exercising general court-martial jurisdiction, either as the convening authority 
(Art. GO) or as prescribed in this subparagraph, includes a bad-conduct dis¬ 
charge, whether or not suspended, the record shall bo forw arded to the appro¬ 
priate .fudge Advocate General to l>e reviewed by a Court of Military Review 
(Art. 65(b)). I f the sentence as approved by the officer exercising general court- 
martial jurisdiction does not include a bad-conduct discharge, the record of 
trial shall thereafter be treated as a special court-martial record not involving 
a bad-conduct discharge. * 

6. Filing of records . After review as prescribed by 94o(2), records of trial 
by summary court-martial and records of trial by special court-martial which 
do not involve approved sentences to bad-conduct discharge shall be transmitted 
and disposed of ns the Secretary concerned may prescribe by regulation. Spe¬ 
cial court-martial records which involve approved sentences to bad-conduct 
discharge shall bo filed in the office of the appropriate Judge Advocate General. 

95. CORRECTION OF RECORDS OF TRIAL SUBJECT TO APPEL¬ 
LATE REVIEW. When a record of trial by general court-martial, or a record 
of trial by special court-martial \n which a sentence to bad-conduct discharge 
has been approved, lias lieen forwarded by a convening authority to higher 
authority and error of the kind mentioned in 86c and d is noted by the higher 
authority, the record will be returned to the convening authority (Art. 60) 
with directions for the correction of the record or revision of the proceedings. 

When, as an incident of the review of a record of trial pursuant to Articles 
65(b), 66, 67, or 69, it is noted that the action of the convening authority or 
of a higher authority is incomplete, ambiguous, or contains clerical errors, the 
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authority who took the incomplete, ambiguous, or erroneous action may be in¬ 
structed to withdraw the original action and to substitute & corrected action 
therefor. See appendix 14 for a form of corrected action by the convening 
authority. 

96. REPORTS IN CERTAIN CASES. In the case of an officer, immedi¬ 
ately upon promulgation of any sentence of a court-martial which does not re¬ 
quire appellate review under Article 66 but which involves any material change 
in the status of the officer, the commander issuing the order will, by prompt 
means, advise the appropriate officer of the Department concerned of the 
sentence imposed as approved, reduced, or deferred and the date of promulga¬ 
tion thereof. 

Whenever an accused person under a court-martial sentence subject to 
review under Article 66 is transferred from the general court-martial jurisdic¬ 
tion which has been designated as the command having temporary custody of 
the accused (89c(6)) before the accused has been notified of the decision of 
the Court of Military Review, the officer ordering the transfer w ill, by prompt 
means, notify the appropriate Judge Advocate General. 

97. MISCELLANEOUS MATTERS, a. Remission and suspension. As 

to the power of the convening authority to reduce, change the nature of, or 
suspend a sentence at the time he takes his action or orders the sentence into 
execution, see 88 and Articles 64 and 71(d). As to the powers of the super¬ 
visory authority, and the powers of the reviewing authority of a special court- 
martial the sentence of which includes a bad*conduet discharge, to reduce, 
change the nature of, or suspend a sentence at the time he takes his act ion, see 
94«(2) and 94a (3). 

Under Article 74(a) the Secretary concerned and, when designated by 
him, any Under Secretary, Assistant Secretary, Judge Advocate General, or 
commanding officer may remit or suspend any part or amount of the unexe¬ 
cuted part of any sentence, including all uncollected forfeitures, other than 
a sentence approved by the President, except as provided in 1056. The officials 
authorized by the Secretary concerned to exercise these jnwers after the sen¬ 
tence has been ordered into execution shall be designated in departmental regu¬ 
lations. The officer having supervisory authority (94a(l)) and the command¬ 
ing officer of the accused who has immediate authority to convene a court of the 
kind that adjudged the sentence arc empowered to remit or suspend any part 
or amount of the unexecuted part of any sentence by summary court-martial 
or of a sentence by special court-martial which does not include a bad-conduct 
discharge. Such action may be taken without regard to whether the person 
acting has previously approved the sentence. Suspension actions taken under 
the authority of this paragraph (97) and Article 74(a) are subject to the rules 
set forth in 88«r. 

The Secretary concerned may, for good cause, substitute an administrative 
form of discharge for a discharge or dismissal executed in accordance with the 
sentence of a court-martial (Art. 74(b)). 

6. Vacation of suspension. Before the vacation of the suspension of a spe¬ 
cial court-martial sentence which as approved includes a bad-conduct dis¬ 
charge, or of any general court-mart ial sentence, the officer having special court- 
martial jurisdiction over the probationer shall hold a hearing on the alleged 
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violation of probation. The probationer shall be represented at the hearing by 
counsel if he so desires (Art. 72(a) ). Insofar as applicable the procedure at the 
hearing shall be similar to that prescribed for investigations conducted under 
the provisions of 34. See appendix 16 for a form of record of this proceeding 
and a procedural guide. 

The record of the hearing and the recommendations of the officer having 
special court-martial jurisdiction shall be sent for action to the officer exercis¬ 
ing general court-martial jurisdiction over the probationer. If this officer va¬ 
cates the suspension, any unexecuted part of the sentence affected by the vaca¬ 
tion shall be executed, unless the sentence then extends to dismissal, or includes, 
unsuspended, dishonorable discharge, bad-conduct discharge, or confinement 
for one year or more, and has not been affirmed by a Court of Military Review 
and, in cases reviewed by it, the Court of Military Appeals. Sec Articles 71(b) 
and (c). Also, if the sentence extends to dismissal, no part of the sentence may 
be ordered into execution until approved by the Secretary concerned (Art. 
71(b)) and a vacation.of a suspension of a dismissal is not effective until ap¬ 
proved by the Secretary concerned (Art 72(b)). 

The suspension of any sentence by summary court-martial, or of a sentence 
by special court-martial which does not include a bad-conduct discharge, may 
bo vacated (without a hearing) by any authority competent to convene, for the 
command in which the accused is serving or assigned, a court of the kind that 
imposed the sentence. See Article 72 (c). 

An act of misconduct, in order to serve as a basis for vacation of suspen¬ 
sion of a sentence, must occur within I he period of suspension. Similarly, the 
order of vacation of the suspension must bo issued prior to the end of the 
period of suspension even though, in certain cases, it may not be effective as 
an order of execution of the suspended sentence until the completion of ap¬ 
pelate review or action by the Secretary concerned. See the second paragraph 
of 97 b. The running of the period of suspension of a sentence is, however, in¬ 
terrupted by the unauthorized al^sence of the accused. 

For forms of orders vacating suspension, see appendix 15. 

c. Interruptions of execution of a sentence. A sentence to confinement, 
hard lal>or without confinement, restriction to limits, or deprivation of priv¬ 
ileges is continuous until the term expires, with certain exceptions. These ex¬ 
ceptions include the following: 

When delivery under Article 14 is made to any civil authority of a 
person undergoing sentence of a court-martial, the delivery, if followed 
by conviction in a civil tribunal, interrupts the execution of the sentence 
of the court-martial, and the offender after having answered to the civil 
authorities for his offense shall, upon the request of competent military 
authority, be returned to military custody for the completion of Ins sen¬ 
tence (Art. 14(b)). 

When a prisoner serving a court-martial sentence to confinement is 
later convicted by a court-martial of another offense for which he is sen¬ 
tenced to confinement, the subsequent sentence interrupts the running of 
the prior sentence to confinement. Any unremitted remaining portion of 
the prior sentence will be served after the subsequent sentence has l)ecn 
fully executed. 
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Periods during which the person undergoing such a sentence is absent 
without authority, or is absent under a parole which proper authority has 
later revoked, or is erroneously released from confinement through mis¬ 
representation or fraud on the part of the prisoner, or is erroneously re¬ 
leased from confinement upon his petition for a writ of hal>ens corpus 
under a court order which is later reversed by a competent tribunal shall 
be excluded in computing fbe service of the term of the punishment. 

Periods during which a sentence to confinement is suspended or de¬ 
ferred shall be excluded in computing the service of the term of confine¬ 
ment (Art. 57(b)). 

d. Changes in place of confinement . Subject to pertinent regulations, the 
authority who designated the place of confinement, higher authority, or any 
other authority authorized by pertinent regulations may change the place of 
confinement of any prisoner under his jurisdict ion. 

e. Distribution of court-martial orders . The distribution of orders pro¬ 
mulgating the results of courts-martial and any action after promulgation 
of the sentence will be as prescribed in regulations of the Secretary of a 
Department. 

f. Powers of the Judge Advocate General after final review. See 110A 
and Article 6S>. 
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APPELLATE REVIEW—EXECUTION OF SENTENCES 


GBNBRALr-PRELIMINARY ACTION—REVIEW BY THE COURT OF MILITARY RE¬ 
VIEW-REVIEW BY THE COURT OF MILITARY APPEALS—APPELLATE 
COUNSEL-REV IEW IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL— 
BRANCH OFFICES—COMMUTATION, REMISSION. AND SUSPENSION—RES- 
TORATION—COURT-MARTIAL ORDERS—FINALITY OF COURT-MARTIAL 
JUDGMENTS 

98. GENERAL. A sentence of a court martial may not be executed until 
approved by the convening authority (Arte. CO, 61, 04, 65, 71(d)). A special 
court-martial sentence which, as approved by the convening authority, includes 
a bad-conduct discharge must, generally, also be approved by an officer exercis¬ 
ing general court-martial jurisdiction (94a(3); Art. 65(b)). In addition to 
this approval, certain sentences may not be executed until approved or affirmed 
by higher authority. 

No court-martial sentence extending to death or involving a general or 
flag officer may be executed until affirmed by a Court of Military Review and the 
Court of Military Appeals and approved by the President (Arts. 66(b), 
G7(b)(1) and 71(a)). No sentence extending to the dismissal of a commissioned 
officer (other than a general or flag officer), cadet, or midshipman may be 
executed until affirmed by a Court of Military Review and, in cases reviewed by 
it, the Court of Military Appeals, and approved by the Secretary concerned 
or such Under Secretary or Assistant Secretary as may be designated by him 
(Arts. 66(b), 71(b)). No sentence to dishonorable or bad-conduct discharge, 
whether or not suspended, may be executed until affirmed by a Court of Military 
Review and, in cases reviewed by it, the Court of Military Appeals. No sentence 
which includes, unsuspended, a dishonorable or bad-conduct discharge, or 
confinement for one year or more may lx* ordered executed until affirmed by a 
Court of Military Review and, in cases reviewed by it, the Court of Military 
Appeals (Arts. 67(b), 71(c), 72(b)). All other court-martial sentences, unless 
suspended, may Ik* ordered executed by the convening authority when approved 
by him (Art. 71(d))). See SSd as to the effect of a suspension on the execution 
of some sentences. 

99. PRELIMINARY ACTION. All records of trial by general courts- 
martial and records of trial by special courts-martial which, as approved by 
the convening authority and by an officer exercising general court-martial juris¬ 
diction, include a bad-conduct discharge shall be sent after approval by the 
proper authority to the Judge Advocate General of the armed force of which 
the accused is a member (Arts. 17(b), 65(a) and (b)). In these cases, a 
general or special court-martial order announcing the result of the trial and the 
action of the convening or higher authority will be promulgated before 
forwarding. 
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100. REVIEW BY THE COURT OF MI IJT ARY REVIEW, cl GeneraL 

Each Judge Advocate General shall establish a Court of Military Review 
composed of appellate military judges. For the composition of these courts, the 
qualifications of the appellate military judges, the grounds for their ineligi¬ 
bility and the restrictions upon the official relationship of a member of the court 
to other members, see Article 66. 

The Judge Advocate General shall refer to a Court of Military Review the 
record in every case of trial by court-mart ial in which the sentence, os approved, 
affects a general or flag officer or extends to death, dismissal of a commissioned 
officer, cadet, or midshipman, dishonorable or bad-conduct discharge, or con¬ 
finement for one year or more (Art, 66(b)). In a case referred to it, the Court 
of Military Review may act only with respect to the findings and sentence as 
approved by proper authority. It may affirm only such findings of guilty or 
such part of a finding of guilty as includes an included offense, and the sentence 
or sucli part of the sentence, as it finds correct in law and fact and determines, 
on the basis of the entire record, should be approved. It has generally the same 
powers with respect to modification of a sentence as does the convening au¬ 
thority (88c), but it does not have authority to suspend a sentence or any part 
thereof. However, it may reduce the period of a suspension prescril>ed by a 
convening authority. It does not have the authority to defer the service of a 
sentence to confinement. In considering the record, it may weigh the evidence, 
judge the credibility of witnesses, and determine controverted questions of fact, 
recognizing that the trial court saw and heard the witnesses (Art. 66(c)). 

A finding or sentence of a court-martial may not be held incorrect on the 
ground of an error of law unless the error materially prejudices the sultttantial 
rights of the accused (Art. 59(a)). 

b. Action when sentence is set aside. (1) 1 f the Court of Military Review 
sets aside any findings of guilty or the sentence, if may, except as to findings set 
aside for a lack of sufficient evidence in the record to support the findings, order 
the applicable type of rehearing (815) or reassess the sentence as appropriate 
under the circumstances of the case. If it sets aside all the findings and the 
sentence and does not order a rehearing, it shall order that the charges l>e 
dismissed. See Articles 59(a) and 66(d). 

(2) In his discretion, the Judge Advocate General may forward the 
decision of the Court of Military Review and the record of trial to the Court of 
Military Appeals for review with respect to any matter of law (Art. 67(b) (2), 
G7(d)). In these cases, he will cause a copy of the decision of the Court of 
Military Review and his order of reference to he served upon the accused and 
upon the appellate defense counsel. 

(3) If the Judge Advocate General does not order the case forwarded 
to the Court of Military Appeals, he shall advise an appropriate convening 
authority (see 84 and Article 60) to take action in accordance with the decision 
of the Court of Military Review. If the Court of Military Review has ordered a 
rehearing the record shall lx? sent to an appropriate convening authority. If 
he finds a rehearing impracticable, lie may dismiss the charges. (Art. 66(e)). 
Ordinarily, the final action will he promulgated by an appropriate convening 
authority. If the charges are dismissed, all rights, privileges, and property 
affected by an executed portion of the sentence which has been set aside, except 
an executed dismissal or discharge, shall be restored. (Art 75(a)). See llGtf 
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as to the action which ruay be taken if an executed dismissaJ or dishonorable or 
bad-conduct discharge is not sustained on a new' trial. 

c. Action when sentence is affirmed in whole or in part . (1) Sentences 
which do not require the approval of the President . (a) If the sentence, as 
affirmed by the Court of Military' Review extends to dismissal, dishonorable or 
bad-conduct discharge, or confinement for one year or more, the Judge Advocate 
General, in his discretion, may take the action prescribed in 1006(2) above. 
Otherwise he will transmit a copy of the preliminary court-martial order 
(906(1)) and two copies of the decision of the Court of Military Review, with 
such instructions as to future action as may be appropriate (Art. 66(e)) and 
with instructions to cause a copy of the decision to be served upon the accused, to 
the officer immediately exercising general court-martial jurisdiction over the 
accused. This copy w ill bear an indorsement notifying the accused of his right 
to petition the Court of Military Appeals for review with respect to any mat¬ 
ter of law within 30 days from the tune ho is notified of the decision of the 
Court of Military Review, and that any petition for review will be forwarded 
through the officer immediately exercising general court-martial jurisdiction 
over the accused and through the appropriate Judge Advocate General. Either 
the receipt of the accused for the copy of the decision of tlie Court of Military 
Review or a certificate of service upon him, showing the date of servico will 
bo transmitted in duplicate by expeditious means to the appropriate Judge 
Advocate General. The latter will forward one copy of the receipt or certificate 
of service to the Clerk of the Court of Military Appeals when required by the 
court. If the officer who exercises immediate general court-martial jurisdiction 
over the accused is not the officer who convened the court, or his successor in 
command, the Judge Advocate General shall also transmit a copy of the decision 
of the Court of Military Review to the convening authority who convened the 
court for his information. 

The accused has 30 days from the time when he is notified of the decision 
of a Court of Military Review to petition the Court of Military Appeals for 
review. The placing of a petition for review in proper military channels divests 
the Court of Military Review' of jurisdiction over the case, and jurisdiction is 
thereby conferred on the Court of Military Appeals. If the accused does not so 
petition, the convening authority, or tho officer immediately exercising general 
court-martial jurisdiction over the accused, or tlie Secretary concerned (Art. 
60) may order any sentence which, as affirmed by the Court of Military Review, 
extends to dishonorable or bad-conduct discharge or confinement for one year or 
more into execution or take other authorized appropriate action (Art. 74(a)) 
as the circumstances may warrant. 

(6) If an accused, whose sentence as affirmed by tho Court of Military 
Review extends to dismissal, does not forward a timely petition for review, the 
Judge Advocate General will transmit the record, the decision of tho Court of 
Military Review, and his recommendations to the Secretary concerned or to the 
appropriate Under Secretary or Assistant Secretary for action under Article 
71(b). He shall approve the sentence or such part, amount, or commuted form 
of the sentence as he sees fit, and may suspend the execution of any part of tho 
sentence as approved by him. In time of war or national emergency he may com¬ 
mute a sentence of dismissal to reduction to any enlisted grade. A person so 
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reduced may be required to serve for the duration of the war or emergency and 
six months thereafter (Art 71(b)). The action of the Secretary concerned 
will be promulgated by departmental court-martial orders. 

(c) If the accused forwards a timely petition for review no supple¬ 
mental order of execution will be promulgated unt il final action by the Court of 
Military Appeals is taken. 

(2) Sentences which require the approval of the President. If the Court 
of Military Review affirms any sentence which affects a general or flag officer^or 
which, as affirmed by it, extends to death, the Judge Adovcate General shall 
transmit the record of trial and the decision of the Court of Military Review 
directly to the Court of Military Appeals. He shall cause a copy of the decision 
of the Court of Military Review to be served upon the accused and upon the 
appellate defense counsel. 

d. Rules of procedure . Uniform rules of procedure for proceedings in and 
l>efore Courts of Military Review shall l>e prescribed by the Judge Adovcates 
General of the armed forces (Art. 66 (f)). 

101. REVIEW BY THE COURT OF MILITARY APPEALS. Under 

such rules as it may prescribe, the Court of Military Appeals shall review the 
record in the following cases (Art. 67 (b)): 

(1) All cases in which the sentence, as affirmed by a Court of Military 
Review affects a general or flag officer or extends to death; 

(2) All cases reviewed by a Court of Military Review which the Judge 
Advocate General orders sent to the Court of Military Appeals for review; 
and 

(3) All cases reviewed by a Court of Military Review in which, uj>on 
petition of the accused and on good cause shown, the Court of Military 
A ppeals 1ms granted a review. Rut see 108 and Art, 69. 

In any case reviewed by it, the Court of Military Appeals may act only 
with respect to the findings and sentence as approved by the convening au¬ 
thority and as affirmed or set aside as incorrect in law by the Court of Military 
Review. In a case which the Judge Advocate General orders sent to the Court of 
Military Appeals, that action need be taken only w ith respect to the issues raised 
by him. In a case reviewed upon petition of the accused, that action need l>e 
taken only w ith resj>ect to issues specified in the grant of review. The Court of 
Military Appeals shall take action only with respect to matters of law (Art. 
67(d)). 

If the Court of Military Appeals sets aside any findings of guilty or the 
sentence, it may, except as to findings set aside for a lack of sufficient evidence 
in the record to support the findings, order the applicable type of rehearing 
(816) or reassessment of the sentence as appropriate under the circumstances 
of the case. If it sets aside all the findings and the sentence and does not order 
a rehearing, it shall order that the charges be dismissed. See Articles 59(a) 
and 67(e). 

After it has acted on a case, the Court of Military Appeals may direct the 
Judge Advocate General to return the record to the Court of Military Review 
for further review in accordance with the decision of the court. Otherwise, 
unless there is to be further action by the President or the Secretary con¬ 
cerned, the Judge Advocate General shall instruct an appropriate convening 
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authority to take action in accordance with that decision. If the court has 
ordered a rehearing, but the convening authority to whom the record is trans¬ 
mitted finds a rehearing impracticable, he may discuss the charges. (Art.. 67 

<*)). 

If the sentence, as affirmed by the Court of Military Appeals, requires the 
action of the Secretary concerned, action thereon will be taken in accordance 
with the procedures prescribed in 100c(l)(2>). If the sentence as affirmed by 
the Court of Military Appeals extends to death or affects a general or flag offi¬ 
cer, the record of trial, the decision of the Court of Military Review, the recom¬ 
mendations of the Judge Advocate General, and the decision of the Court of 
Military Apj>eals shall be transmitted to the Secretary concerned for the action 
of the President pursuant to Article 71(a). 

102. APPELLATE COUNSEL, a. Detail. The Judge Advocate General 
shall detail in his office one or more commissioned officers as appellate Govern¬ 
ment counsel, and one or more commissioned officers as appellate defense coun¬ 
sel, who are qualified under Article 27(b)(1) (Art, 70(a)). 

b. Duties. The appellate Government counsel shall represent the United 
States before the Court of Military Review or the Court of Military Appeals 
when directed to do so by the Judge Advocate General (Art. 70(b)). 

The appellate defense counsel shall represent the accused before the Court 
of Military Review or the Court of Military Appeals (Art. 70(c)) — 

(1) when he is requested to do so by the accused; 

(2) when the United States Is represented by counsel; or 

(3) when the Judge Advocate General has sent a case to the Court of 
Military Appeals. 

For duties of the defense counsel who conducted the defense at the trial 
with respect to advising the accused of his right to be represented by the appel¬ 
late defense counsel in connection with the appellate review* of his case, see 
48; (3). 

If his opinion is requested, the ap]>ellate defense counsel will, to the best 
of his professional knowledge, advise the accused as to whether there are meri¬ 
torious grounds for petitioning the Court of Military Appeals for review. If 
the appellate defense counsel is convinced that there are no substantial ques¬ 
tions of law presented by the record of trial with respect to the findings of 
guilty and the sentence as affirmed by the Court of Military Review, he should so . 
advise the accused. Regardless of his personal opinion as to the merit of the 
issues which can be raised, the appellate defense counsel will, if requested, assist 
the accused in the preparation of his petition and render such other assistance 
as may be proper if the accused decides to petition for review. He is authorized 
to communicate directly with the accused and with his counsel in the field. Theae 
communications are privileged. 

In any case in which the sentence as affirmed by the Court of Military Re¬ 
view is subject to review by the Court of Military Appeals, the officer exercising 
general court-martial jurisdiction over the accused shall, if requested by the ac¬ 
cused, detail a qualified counsel to advise and assist the accused in connection 
with any proper matter concerning further appellate review. If he is reasonably 
available, the defense counsel who conducted the defense during the trial may 
perform these duties. 
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c. Civilian counsel . The accused has the right to be represented before the 
Court of Military Appeals or the Court of Military Review by oivilian counsel 
if provided by him (Art, 70(d)). 

103. REVIEW IN THE OFFICE OF THE JUDGE ADVOCATE GEN¬ 
ERAL. Every record of trial by general court-martial, in which there has been 
a finding of guilty and a sentence, the appellate review of which is not other¬ 
wise provided for by Article 66, shall lie examined in the office of the Judge 
Advocate General. I f any part of the findings or sentence is found unsupported 
in law, or if the Judge Advocate General so directs, the record shall be reviewed 
by a Court of Military Review in accordance with Article 66, but in that event 
there may be no further review by the Court of Military Appeals unless the 
Judge Advocate General orders the record sent to the Court of Military Appeals 
under Article 67(b) (2) (Art 69). 

When a record by trial by general court-martial is referred to a Court of 
Military Review under Article 69, the Judge Advocate General shall advise the 
appellate defense counsel of the reference if such a counsel must be detailed 
under Article 70(c) (1) or (2). See 4Sy(3). Additionally, if an accused has not 
been advised of his right to representation before the Court of Military Review 
and made a request in this regard, he shall b© advised of the reference and of his 
right to representation before the Court of Military Review under Article 70, 
provided he forwards a prompt request therefor. 

If the Judge Advocate General forwards a case to the Court of Military 
Appeals for review, he will take the action prescribed in 1006(2). 

104. BRANCH OFFICES. Courts of Military Review established in 
branch offices of the Judge Advocate General and the Assistant Judge Advocate 
General in charge of these offices may perform their duties in the manner pre¬ 
scribed for the Judge Advocate General and the Court of Military Review in 
his office. They operate under the general supervision of the Judge Advocate 
General. Records of trial involving sentences requiring action by the President 
shall Ixj sent directly to the Judge Advocate General without action in the 
branch office. See A rticle 68. 

105. COMMUTATION, REMISSION, AND SUSPENSION, a. Com - 
mutation . The power to commute, that is to change a punishment to one of a 
different nature, may be exercised by the President and by the Secretary con¬ 
cerned or such an l nder Secretary or Assistant Secretary as may be designated 
by him. See Article 71(a) and (b). See also 88c for the powers of convening 
and reviewing authorities to cliange the nature of a punishment, 

6. Remission and suspension. If the Judge Advocate General is of the 
opinion that a sentence as affirmed by the Court of Military Review which does 
not require the approval of the President should be remitted or suspended in 
whole or in part, he may, before taking the action prescribed in 100c(1), trans¬ 
mit the record of trial and the decision of tl>e Court of Military Review with his 
recommendations to the Secretary concerned for action pursuant to Article 74, 
or take such action as may be authorized by the Secretary concerned under 
Article 74(a). See also 97a. 

A fter the President has commuted a death sentence to a lesser punishment, 
the Secretary concerned may remit or suspend any remaining part or amount 
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of the unexecuted portion of the sentence of a person convicted by a military 
tribunal under his jurisdiction. 

106. RESTORATION. See llOd as to action which may be taken when the 
sentence adjudged upon a new trial is set aside or disapproved. 

In other cases all rights, privileges, and property affected by an executed 
part of a court-martial sentence which has been set aside or disapproved by any 
competent authority shall be restored unless a new trial or rehearing is or¬ 
dered and such executed part is included in a sentence imposed upon the new 
trial or rehearing (Art. 75(a)). Ordinarily, any restoration should be an¬ 
nounced in the court-martial order promulgating the final results of the pro¬ 
ceedings (905(2), 107; app. 156). 

107. COURT-MARTIAL ORDERS. General court-martial orders pub¬ 
lishing the final results of proceedings in cases in which the President or the 
Secretary concerned has taken final action are promulgated by departmental 
orders. In other cases, the final action may be promulgated by an appropriate 
convening authority or the Secretary concerned. 

108. FINALITY OF COURT-MARTIAL JUDGMENTS. The appellate 
review of records of trial provided by the code, the proceedings, findings, and 
sentences of courts-martial as approved, reviewed, or affirmed as required by 
the code, and all dismissals and discharges carried into execution under sen¬ 
tences by courts-martial follow ing approval, review, or affirmation as required 
by the. code, are final and conclusive. Orders publishing the proceedings of 
courts-martial and all action taken pursuant to those proceedings are binding 
upon all departments, courts, agencies, and officers of the United States, subject 
only to action upon a petition for a now trial as provided in Article 73, to 
action by the Judge Advocate General on the ground of newly discovered 
evidence, fraud on the court, lack of jurisdiction over the accused or the 
offense, or error prejudicial to the substantial rights of the accused as provided 
in Article 69, and to action by the Secretary concerned as provided in Article 
74, and the authority of the President (Art. 76). See 756(2). 
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NEW TRIAL, RELATED AND OTHER MATTERS 


THE PETITION FOR NEW TRIAL-CONDUCT OF NEW TRIAL ANI> SUBSEQUENT 
ACTION—POWERS OF THE JUDGE ADVOCATE GENERAL AFTER FINAL RE¬ 
VIEW-RIGHT OF DISMISSED OFFICER TO TRIAL BY COURT-MARTIAL 

109. THE PETITION FOR NEW TRIAL, a. General. At any time 
within two years after approval by the convening authority of a court-martial 
sentence, the accused may petition the Judge Advocate General for a new trial 
on the ground of newly discovered evidence or fraud on the court (Art. 73). 

A petition may not be submitted after the death of an accused. 

The execution of a sentence need not be delayed to permit a petition for 
a new r trial. Presentation of a petition does not, of itself, operate to stay the 
execution of a sentence. 

b. Who may petition. A petition for a new trial may be submitted either 
by the accused or by his counsel or representative regardless of whether the 
accused is in the service or has been separated therefrom. See 109c. 

c. Who may act on petition. If the accused's case is pending before a 
Court of Military Review or the Court of Military Appeals, the Judge Advocate 
General shall refer the petition to the appropriate court for action. Otherwise, 
the Judge Advocate General of the armed force which reviewed the previous 
trial shall act upon the petition except that i>etitions submitted by persons who, 
at the time of trial ami sentence from which the petitioner seeks relief, were 
members of the Coast Guard, and who are members of the Coast Guard at the 
time the petition is submitted, will be acted upon in tire Department in which 
the Coast Guard is serving at the time tire petit ion is so submitted, that is, either 
by the Judge Advocate General of the Navy or the General Counsel of the 
Department of Transportation, as the case may be. See Article 73. 

d. Grounds for new trial . (1) GencraL A new trial under Article 73 will 
1)0 granted only upon the grounds of newly discovered evidence or fraud on 
the court. Sufficient grounds for granting a new trial will be deemed to exist 
only if within the discretion of the authority considering the petition all the 
/acts and information before that authority, including, but not limited to, 
the record of trial, the petition, and other matters presented by the accused 
affirmatively establish that an injustice has resulted from the findings or the 
sentence and that a new trial would probably produce a substantially more 
favorable result for the accused. 

(2) Newly discovered evidence. A new trial will not be granted on the 
grounds of newly discovered evidence unless the petition shows: 

(a) That the evidence is in fact newly discovered, that is, discovered 

since the trial; 
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(i) That tiie evidence is not such that it would have been discovered 
by the petitioner at the time of trial in the exercise of due diligence; 

(c) That the newly discovered evidence, if considered by a court- 
martial in the light of all other pertinent evidence, would probably 
produce a substantially more favorable result for the accused. 

(3) Fraud on the court . No alleged fraud on the court will be deemed 
to constitute good cause unless it had a substantial contributing effect upon 
the findings of guilty or upon the sentence adjudged. 

Examples of fraud on the court which may warrant the granting of a 
new trial are: 

(a) Confessed or proved perjury in testimony or forgery of doc¬ 
umentary evidence which clearly had a substantial contributing effect 
upon a finding of guilty and without which there probably would have 
been a finding of not guilty or a failure of proof of the offense alleged. 

(&) Willful concealment by the prosecution from the defense of 
evidence favorable to the defense which, if produced and considered by 
the court in the light of all the other evidence, would probably have 
resulted in a finding of not guilty. 

(c) Willful concealment of a material ground for challenge of the 
military judge or any member of the court or of the disqualification of any 
official of the court or the convening authority, when that ground or dis¬ 
qualification was not known to the defense at the time of trial. 

e. Form of petition . The petition will be in writing. It will be signet! under 
oath or affirmation by the accused, by a person possessing the power of at¬ 
torney of the accused for that purpose, or by a person with the authorization 
of an appropriate court of law to sign the petition as the representative of 
the accused. It will be forwarded in triplicate directly to the Judge Advocate 
General of the armed force concerned. When practicable, the petition will be 
typewritten with lines double spaced and will contain the following: 

(1) The name and service number of the accused, the date of tlie trial, 
and the present address of the accused. 

(2) The request for a new* trial. 

(3) The sentence or a description thereof as approved or affirmed, to¬ 
gether with any sul>sequcnt reduction thereof by clemency or otherwise. 

(4) A brief descript ion of any finding or sentence believed to be unjust. 

(5) A full statement of the newly discovered evidence or fraud on the 
court relied upon for the remedy sought. 

(6) Affidavits pertinent to the facts asserted in (5 )above. 

(7) The affidavit of each person whom the accused expects to present 
as a witness in the event of a new trial. Each affidavit should set forth 
briefly the relevant facts within the personal knowledge of the affiant. 

f. Action upon petition. In eases referred to a Court of Military Review, it 
shall take action in accordance with the rules of procedure prescrilied under 
Article 66(f). In cases referred to it, the Court of Military Appeals shall take 
action in accordance w ith its rules. The authority considering the petition may 
cause such additional investigation to be made and such additional information 
to be secured as he may deem appropriate. 

Upon written request and within his discretion, the authority considering 
the petition may allow* oral argument upon a petition. If the petition is con- 
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sidered by the Judge Advocate General, the hearing may be before him or 
before an officer or officers designated by him. 

I f the Judge Advocate General is of the opinion that meritorious grounds 
for relief under Article 74 have been established but that a new trial is not 
indicated, he may take action under that article when authorized or transmit 
the petition and related papers to the Secretary concerned with his recommen¬ 
dations. The Judge Advocate General may also, in those cases which have been 
finally reviewed but have not been reviewed by a Court of Military Review, 
take action under Article 69. See 110A. 

A new trial should not be granted by a Court of Military Review or the 
Court of Military Appeals if a consideration of the record of trial indicates 
that appropriate action should be taken under Articles 60(d) or 67(e). 

110. CONDUCT OF NEW TRIAL AND SUBSEQUENT ACTION, a. 
Conduct of new trial. (1) If a new trial Is granted, the Judge Advocate General 
shall designate a convening authority who has power to convene a court-martial 
appropriate for the trial of the case. The new trial shall be held at such time 
and place as the convening authority directs. 

(2) Even* new trial shall take place before a court-martial composed 
of members who were not members of the court-martial which first heard the 
case. The military judge nt a new trial may be the some military judge who 
presided over a previous trial of the same case. See 62/(10). The existence or 
absence of a request for trial by the military judge alone at the previous trial 
has no effect on the composition of the court at the new trial. In any new trial 
which is referred to a court with a military judge and members, the accused 
may request that the case be heard by the military judge alone. Upon a new 
trial, tlie accused shall not be tried for any offense of which he was found not 
guilty, or upon which he was not tried by the first court-martial, and no sen¬ 
tence shall lie ad judged in excess of or more severe than the legal sentence upon 
the previous trial, as ultimately reduced by the convening or other pn>j)er 
authority when any such act ion has been taken. 

(3) If the accused is found guilty upon any charge or specification on 
a new trial, the court will, subject to the foregoing limitations, adjudge an 
appropriate sentence without regard to any credit to which the accused may bo 
entitled by virtue of the prior execution of any part of die sentence. See 81<f (1). 

6. Action by the convening authority upon the record. The convening 
authority's action is the same as in other cases except that he may not order 
any part of die sentence executed. See 8&f(l), 89, and appendix 14. 

c. Disposition of record of new trial. Irrespective of the result of the new 
trial, the record thereof shall be forwarded to the appropriate Judge Advocate 
General after action by die convening authority and, in special court-martial 
cases reviewed by him, by the officer exercising general court-martial jurisdiction 
over the command, or by another officer having supervisory authority (94/i). 

d. Restoration; disposition of original sentence . Except as hereafter 
provided, the Secretary concerned will order the restoration of rights, privileges, 
and property affected by an executed portion of a court-martial sentence which 
has not again been adjudged upon a new trial or which, after the new trial, 
has not been sustained upon the action of any reviewing authority (Arts. 60, 
65, CO, 67). The Secretary shall set aside so much of the findings and so much 
of the sentence adjudged upon the original trial as may be appropriate. 


21-3 




10680 


FEDERAL REGISTER 


1 110A CHAPTEt XXJ 

If a previously executed sentence of dishonorable or bad-conduct discharge 
is not imposed on a new trial, the Secretary concerned shall substitute therefor 
a form of discharge authorized for administrative issuance unless the accused 
is to serve out the remainder of his enlistment (Art. 75(b)). 

If a previously executed sentence of dismissal is not imposed on a new trial, 
the Secretary concerned shall subst itute therefor a form of discharge authorized 
for administrative issue, and the commissioned officer dismissed by that sentence 
may be reappointed by the President alone to such commissioned grade and 
with such rank as in the opinion of the President that former officer would have 
attained had he not been dismissed. The reappointment of such a former officer 
shall be without regard to the existence of a vacancy and shall affect the pro¬ 
motion status of other officers only insofar as the President may direct. All 
time between the dismissal and the reappointment shall lie considered as actual 
service for all purposes, including the right to pay and allowances (Art. 75(c)). 

e. Court-martial orders . Court-martial orders promulgating the final 
action taken as a result of a new trial including any restoration of rights, priv- 
ileges, and property, shall be promulgated by departmental orders. See ap¬ 
pendix 155. 

/. Action by persons charged with the execution of the sentence . Per¬ 
sons charged with the administrative duty of executing a sentence adjudged 
upon a new trial after it has lx?en ordered into execution shall credit the accused 
with any executed portion or amount of the original sentence included within 
the new sentence in computing the term or amount of punishment actually to 
be executed pursuant to the new sentence. For example, if one year of an original 
sentence to confinement for five years has been executed, and a sentence to con¬ 
finement for three years is adjudged and approved upon a new trial, the accused 
will be credited with the confinement for one year already served, leaving only 
confinement for two years of the new three-year sentence yet to be executed. 

110A. POWERS OF THE JUDGE ADVOCATE GENERAL AFTER 
FINAL REVIEW. The findings or sentence, or both, in a court-martial case 
which has been finally reviewed, but has not been reviewed by a Court of 
Military Review’, niay be vacated or modified, in whole or part, by the Judge 
Advocate General on the ground of newly discovered evidence, fraud on the 
court, luck of jurisdiction over the accused or the offense, or error prejudicial to 
the substantial rights of the accused (Art. 69). Each Judge Advocate General 
shall provide appropriate procedures for considering all cases properly sub¬ 
mitted under this paragraph. An accused need not make a request in order for 
the Judge Advocate General to exercise these powers, but each Judge Advocate 
General may prescribe the manner and form by which application for this relief 
may be made and, if requested by a person other than the accused, may require 
that, the applicant establish his authority to act on behalf of the accused. 

The procedure by which a case may lie considered by the Judge Advocate 
General under this paragraph is not part of the appellate review within the 
meaning of Article 76 (see 755(2)). Court-martial orders promulgating action 
taken under this authority will 1x5 ns designated bv the Secretarv concerned. 
See 905(2). 
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The authority granted to the Judge Advocate General under this provision 
of Article 69 does not limit the powers of the Judge Advocate General to grant 
a new trial under Article 73 nor of the Secretary concerned acting through 
boards established under 10 U.S.C. 1552 to correct an error or remove an 
injustice. 

111. RIGHT OF DISMISSED OFFICER TO TRIAL BY COURT- 
MARTIAL. The President may dismiss a commissioned officer of any armed 
force in time of war under 70A Stat. 89, 10 U.S.C. § 1161. See Article 4 for 
the details regarding the right of a commissioned officer so dismissed to trial 
by court-martial. 
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OATHS IN TRIAI-S BY COURTS-MARTIAL—AUTHORITY TO ADMINISTER OATHS- 

FORMS OF OATHS 

i 

112. OATHS IN TRIALS BY COURTS-MARTIAL, a. General . The 

word “oath” includes the word “affirmation.” In the administration of an af¬ 
firmation, the words “So help you God” are omitted. Matters concerning oaths 
in proceedings of courts of inquiry arc found in Article 135. 

b. Persons required to be sworn . All court-martial personnel, which in¬ 
cludes the military judge, members of general ami special courts-martial, trial 
counsel, assistant trial counsel, defense counsel, assistant defense counsel, re¬ 
porters, and interpreters, shall take an oath to perform their duties faithfully 
(Art. 42(a)). Additionally, an individual defense counsel, military or civilian, 
shall take a similar oath. Each witness before a court-martial shall be examined 
on oath (Art, 42(b)). All persons whose testimony is taken by deposition, oral 
or written, shall be examined on oath (117^; Art. 40(c)). See 114 for forms of 
other specialized oaths. 

c. Secretarial regulations . As to all court-martial personnel required to 
be sworn, Article 42(a) specifically provides that regulations of the Secretary 
concerned shall prescribe the following: the form of the oath; the time and 
place of the taking thereof: the manner of recording same; and whether the 
oath shall !k» taken for all cases in which these duties are to be performed, or for 
a particular case. Such secretarial regulations may also prescrilx? similar pro¬ 
visions as to the oath to be taken by individual counsel, military or civilian. In 
the case of certified legal personnel (Art. 26(b); Art. 27(b)), these secretarial 
regulations may provide for the administration of an oath on a one-time basis 
(Art. 42(a)). Unless provided otherwise by regulations of the Secretary con¬ 
cerned, it is not required that the oaths to court-martial personnel l>e admin¬ 
istered in the presence of the accused. 

See also 61* concerning that point in the proceedings at which it is usually 
ascertained that the required oatlis have previously been taken, or are then 
administered. 

d . Procedure for administering oaths. There is no particular procedure 
which must 1)© used in administering an oath. Any procedure which appeals to 
the conscience of the person to whom the oath is administered and which binds 
him to speak the truth, or, in the case of one other than a witness, properly to 
perforin his duties, is sufficient. The customary procedure in administering the 
prescribed oath consists (1) of requiring the person taking it to place a hand 
upon a Bible while the oath is administered or (2) of the raising of the right 
hand by both the individual administering the oath and the individual taking 
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the oath at the time of the reading thereof and the resjxm.se thereto. Persons 
who recognize sjxcial forms or rites as obligatory may be sworn in their own 
manner or according to the ceremonies of the religion they profess and declare 
to be binding. 

In those instances when the prescrilied oath is administered in open court 
to the military judge, or the court members, or the trial and defense counsel or 
their assistants, or the individual counsel (military or civilian), all jiersons 
present in the courtroom will stand. While any other person is being sworn, 
such as a rejmrter, interpreter, or witness, he and the jxrson administering the 
oath will stand. In those rare instances when the trial counsel testifies as a 
witness, the prescribed oath will be administered by the military judge, or, by 
the president of a special court-martial without a military judge,or as prescril>ed 
in regulations of the Secretary concerned. If the assistant trial counsel testifies 
as a witness, the trial counsel will administer the oath. 

113. AUTHORITY TO ADMINISTER OATHS. The following persons 
on active duty may administer oaths necessary in the j>crforinance of their 
duties: The president, military judge, trial counsel, and assistant trial counsel 
for all general and special courts-martial; the president and the counsel for 
the court of any court of inquiry; all officers designated to take a deposition; 
all persons detailed to conduct an investigation; all recruiting officers; and all 
other persons designated by regulations of the armed forces or by statute (Art. 
136(b)). 

For other jiersons who are authorised to administer oaths, sec Articles 
40(c) and 136(a). 

114. FORMS OF OATHS* Unless otherwise prescribed by regulations of 
the Secretary concerned, the forms of oaths set forth in a through e below may 
lie used for those* instances in which the personnel concerned have not previously 
been sworn, and may be administered by the individual indicated. The remain¬ 
ing forms of oaths sot. forth herein ( f-k below) are to lie used in other special¬ 
ized situations. 

a. Oath for military judge . The trial counsel shall administer the follow- 
ingonth tothe military judge: 

“You (name of military judge) do swear (or affirm) that you will 
faithfully and impartially perform, according to your conscience and the 
laws applicable to trials by courts-martial, all the duties incumbent upon 
you as military judge of this court. So help you God.” 

h . Oath for court-members. The following oath, as appropriate, will be 
administered to court-martial members by the trial counsel: 

“You (name(s) of member(s)) do swear (or affirm) that you will 
faithfully perform all the duties incumbent upon you as a member of this 
court; that you will faithfully and impartially try, according to the evi¬ 
dence, your conscience, and the laws applicable to trials by courts-martial, 
the case of (the accused now before this court) (any accused brought before 
you); and that you will not disclose or discover the vote or opinion of any 
particular member of the court (ujxin a challenge or) upon the findings or 
sentence unless required to do so in duo course of law. So help you God.” 
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c. Oaths for counsel . The following oath, as appropriate, will be admin¬ 
istered to trial counsel and to each assistant trial counsel, if any; and to defense 
counsel and to each assistant defense counsel, if any: 

“You (name(s) of counsel) do swear'(or affirm) that you will faith¬ 
fully perform the duties of (trial counsel) (defense counsel) (in the case 
now in hearing) (in any case referred to this court). So help you God." 
The following oath will be administered to individual counsel (military or 
civilian), if any: 

“You (name of counsel) do swear (or affirm) that you will faithfully 
!>erform the duties of individual counsel in the case now in hearing. So help 
you God.” 

In the case of any counsel not previously sworn, the oath will be administered 
by the military judge if one is detailed to the court; otherwise, by the president. 

d. Oath for reporter . The trial counsel shall administer the following 
oath to every reporter of the proceedings of a court-martial: 

“You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God.” 

e. Oath for interpreter . The trial counsel or the summary court shall 
administer the following oath to every interpreter in the trial of any case before 
a court-mart ial before he enters upon his duties: 

“You swear (or affirm) that in the case now in hearing you will inter¬ 
pret truly the testimony you are called upon to interprets So help you God.” 

f. Oath for witnesses . The trial counsel or the summary court shall ad¬ 
minister the following oath to each witness before he first testifies in a case: 

“You swear (or affirm) that the evidence you shall give in the case now 
in hearing shall be the truth, the whole truth, and nothing but the truth. So 
help you God.” 

g. Oath for questioned member . When a member is challenged or is 
questioned concerning his competency to serve, the trial counsel shall administer, 
when appropriate (G2i), the following oath to the member who is to be ex¬ 
amined under oath as to his competency. 

“You swear (or affirm) that you will answ er truthfully to the questions 
touching your competency as a member of the court in this case. So help 
you God.” 

h. Oath for escort . The escort on views or inspections by the court shall, 
Ijefore entering upon his duties as escort, take the follow ing oath, which shall 
be administered by the trial counsel: 

“You swear (or affirm) that you will escort the court and will well 
and truly point out to them (the place in which the offense charged in this 
case is alleged to have been committed) ( ); and that you will not 

speak to the court concerning (the alleged offense) ( ), except to 

describe (the place aforesaid) ( ). So help you God,” 

L Oath to charges . The form of oath to charges, which shall be admin¬ 
istered by a commissioned officer of the armed forces authorized to administer 
oaths, is as follows: 

“You swear (or affirm) that you are a person subject to the Uniform 
Code of Military Justice; that you have personal knowledge of or have 
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investigated the matters set forth in the foregoing charge(s) and specifi¬ 
cation (s) ; and that the same are true in fact to the best of your knowledge 
and belief. So help you God.” 

/• Oath to witnesses at Article 32 investigation . The oath administered 
by the investigating oflicer to witnesses in an investigation under Article 32 is as 
follows: 

“You swear (or affirm) that the (statement given by you is) (evidence 
you are about to give shall be) the truth, the whole truth, and nothing but 
the truth. So help you God.” 

A*. Oath to person giving a deposition . Any person whose testimony is 
taken by dei>osition, whether on oral examination or by written interrogatories, 
shall, before lie testifies, l>e examined on oath, administered by the officer, civil 
or military, taking the deposition, in the following form: 

“You swear (or affirm) that the evidence you are nlwnit to give shall 
be the truth, the whole truth, and nothing but the truth. So help you God.” 
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INCIDENTAL MATTERS 


ATTENDANCE OF WITNESSES—EMPLOYMENT OF EXPERTS—DEPOSITIONS— 
CONTEMPTS—EXPENSES OF COURTS-MARTIAL 

115. ATTENDANCE OF WITNESSES, a. General. The trial counsel, 
defense counsel, and the court-martial shall have equal opportunity to obtain 
witnesses and other evidence. Process issued in court-martial cases to compel 
witnesses to appear and testify and to compel the production of other evidence 
shall bo similar to that which courts of the United States having criminal juris¬ 
diction may lawfully issue and shall run to any part of the United States, or the 
Territories, Commonwealths, and possessions (Art. 46). 

The formal written instrument or process that serves to summon a witness 
to appear and testify is a subpoena. A subpoena cannot be used for the purpose 
of compelling a witness to appear at an examination before trial, except for the 
taking of a deposition. See, however, Article 135 as to courts of inquiry. 

In this paragraph (115) the term “trial counsel^ includes a summary 
court-martial unless the context indicates otherwise. See 705 concerning the 
authority of summary courts-martial to compel the attendance of witnesses. 

The trial counsel will take timely and appropriate action to provide for the 
attendance of those witnesses who have personal knowledge of the facts at issue 
in the case for both tlie prosecution and the defense. lie will not of his own 
motion take that action with re8|)ect to a witness for the prosecution unless 
satisfied that the testimony of the witness is material and necessary. The trial 
counsel will take similar action with respect to all witnesses requested by the 
defense, except that when there is disagreement between the trial counsol and 
the defense counsel ns to whether the testimony of a witness so requested would 
bo necessary, the matter will lie referred for decision to the convening authority 
or to the military judge or the president of a special court-martial without a 
military judge according to whether the question arises before or after the 
trial lwgins. A request for the fiersonnl appearance of a witness will lie sub¬ 
mitted in writing, together with a statement, signed by the counsel requesting 
the witness, containing (1) a synopsis of the testimony that it is expected 
the witness will give, (2) full reasons which necessitate the personal appear¬ 
ance of the witness, and (3) any other matter showing that the exited 
testimony is necessary to die ends of justice. The decision on the n*quest 
must be made on an individual basis in each case by weighing the materiality of 
the testimony and its relevance to the guilt or innocence of the accused, together 
with the relative responsibilities of tlie parties concerned, against the equities of 
the situation. If the convening authority determines that the witness will not be 
required to attend tlie trial, the request may be renewed at tlie trial for determi¬ 
nation by tlie military judge or tlie president of a special court-martial without 
a military judge, as if the question arose for the first time during the trial. 
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The trial counsel may consent to admit the facts expected from the testi¬ 
mony of a witness requested by the defense if the prosecution does not contest 
these facts or if they are unimportant. An application for the attendance of any 
witness may be withdrawn if the trial counsel and defense counsel enter into a 
stipulation as to the testimony of that witness. See i&d and 1546 (Stipulations). 

b. Military witnesses. The attendance of a person in the military service 
stationed at the place of the meeting of the court, or so near that travel at 
government expense will not be involved, will ordinarily be obtained by notifi¬ 
cation, oral or otherwise, by the trial counsel, to the person concerned of the 
time and place he is to appear as a witness; In order to assure the attendance of 
the person, the proper commanding officer should be informally advised so that 
he can arrange for the timely presence of the witness. If for any reason formal 
notice is required, the trial counsel will, through regular channels, request the 
proper commanding officer to order the witness to attend. 

If a military person, desired as a witness, is not present at the place where 
the court-martial is convened and his attendance would involve travel at gov¬ 
ernment expense, the appropriate superior w ill be requested to issue the necessary 
order. 

The attendance of military persons not assigned to active duty should !>e 
obtained in the same manner as the attendance of civilian witnesses not in 
government employ. 

If practicable, a request for the attendance of a military witness will be 
made so that the witness will have notice at least 24 hours before starting to 
attend the meet ing of t he court. 

c. Use and examination of documentary and other evidence in control 
of military authorities. If documents or other evidentiary materials are in the 
custody and control of military authorities, the trial counsel, the convening 
authority, the military judge, or the president of a special court-martial with¬ 
out a military judge will, upon reasonable request and without the necessity 
of further process, take necessary action to effect their production for use in 
evidence and, within any applicable limitations (see 1516(1) and (3)), to make 
them available to the defense to examine or to use, as appropriate under the 
circumstances; See also 44/t. 

d. Civilian witnesses. (1) Issue, service, and return of subpoena. The trial 
counsel is authorized to subpoena as a witness, at government expense, any 
civilian who is to be a material w itness and who is within any pnrt of the United 
States, or the Territories, Commonwealths, and possessions, and can compel the 
attendance of such a civilian (Art. 46). As to employment of expert witnesses, 
sec 116. 

A subpoena normally is prepared, signed, and issued in duplicate on the 
official forms provided. See appendix 17 for the form of a completed subpoena 
with certificate of service. If a subpoena requires the witness to bring with him 
a document or an exhibit to be used in evidence, each document or exhibit will 
be described in sufficient detail to enable the witness to identify it readily. 

If practicable, a subpoena will be issued in time to permit service to be 
made or accepted at least 24 hours before the time the witness will have to start 
from home in order to comply with the subpoena. 

Unless he believes that formal service is advisable, the trial counsel will 
mail the subpoena to the w itness in duplicate, inclosing a postage paid envelope 
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I taring a return address, with the request that the witness sign the acceptance 
of service on the copy and return it in the postage paid envelope. The return 
envelope should !>c addressed to the trial counsel of the court and not to that 
officer by name. The trial counsel may, and ordinarily should, include with the 
request a statement to the effect that the rights of the witness to fees and mileage 
will not be prejudiced by voluntary compliance with the request and that a 
voucher for fees and for mileage going to and returning from the place of the 
sitting of the court will be delivered to him promptly on being discharged from 
attendance on the court. 

If formal service is believed to be necessary, the trial counsel will take 
appropriate action with a view to timely and economical service. For example, 
if the witness is near the place where the court is convened, the trial counsel, 
or someone detailed or designated by the commanding officer of the installa¬ 
tion, tnav serve the subpoena; if the witness is near some other military 
installation, the duplicate subpoenas may 1 h* inclosed with a suitable letter to 
the commanding officer of that installation; or the duplicate subpoenas may 
be inclosed with a suitable letter to the commander of an army area, naval 
district, air command, or other comparable command within which the witness 
resides or may be found. These commanders will take appropriate action to 
complete prompt sendee of the subpoena by the most economical available 
means. Travel orders for the purpose will lie issued when necessary. Service 
ordinarily will be made by persons subject to military law, but may legally 
be made by others. Service is made by personal delivery of otie of the copies 
to the witness. The other copy, with proof of service made as indicated on 
the form, will be promptly returned to the trial counsel. If service cannot be 
made, the trial counsel will Ik* promptly so informed. Wien use for it is 
probable, a return postage paid envelope, addressed to the trial counsel of the 
court ami not to that officer by name, may Ik* sent to the person who is to 
serve the subpoena. 

In foreign territory, the attendance of civilian witnesses may In* obtained 
in accordance with existing agreements or, in the absence thereof, within the 
principles of international law. However, in occupied enemy territory, the 
appropriate commander is empowered to compel the attendance of a civilian 
witness in response to a subpoena issued by the trial counsel. 

(2) Xeglect or refusal to appear. See Article 47 and Warrant of attach¬ 
ment below. In order to maintain a prosecution under Article 17. a person must 
not only be duly subpoenaed but must be paid or tendered fees, including the 
fee for one day of actual attendance and mileage both ways, 44 at the rates 
allowed to witnesses attending the courts of the United States” (Art. 47). 

Wien it apj>ears advisable, the trial counsel may address a written 
request or the senior officer present may address a written order, for the pro¬ 
vision of fees, to a finance or disbursing officer under the command of the 
convening authority, or to a finance or disbursing officer of the same armed 
force as the convening authority and convenient to the place where the witness 
is found. On receipt of the reque*st or order, the finance or disbursing officer 
will immediately provide the trial counsel, or any other person designated 
for the purpose, the required amount of money to lie tendered or paid to the 
witness for one day of attendance and mileage for the journey to and from 
the court. In this respect, see appropriate regulations of the Secretary of a 
Department. If an officer charged with serving a suh|xK*na pays from his 
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personal funds the necessary fees and mileage to a witness, taking a receipt 
therefor, he is entitled to reimbursement. 

(3) Warrant of attachsndfU. In order to compel the appearance of a 
civilian witness in an appropriate case, the trial counsel will consult the con¬ 
vening authority, the militanr judge, or the president of a special court-martial 
without a military judge, according to whether the question arises before or 
after the court has convened for trial of the case, as to the desirability of issuing 
a warrant of attachment under Article 46. 

When it becomes necessary to issue a warrant of attachment, the trial 
counsel will prepare it and, when practicable, effect execution through a civil 
officer of the United States. Otherwise, the trial counsel will deliver or send 
it for execution to an officer designated for the purpose by the commander of 
the proj>er army area, naval district, air command, or other appropriate 
command. 

As the arrest of a person under a warrant of attachment involves de¬ 
priving him of his liberty, the authority for this action may b© inquired into 
by a writ of habeas corpus. To enable the officer to moke a full return in case 
a writ of habeas corpus is served upon him, the warrant of attachment will 
be accompanied by the orders convening the court-martial, or copies thereof; 
a copy of the charges in the case, including the order referring the charges for 
trial, each copy certified by the trial counsel to be a full and true copy of the 
original; the original subpoena, showing proof of sendee of a copy thereof; 
a certificate stating that the necessary witness fees and mileage have been duly 
tendered; and an affidavit of the trial counsel that the person being attached 
is a material witness in the case, that the person has willfully neglected or 
refused to appear although sufficient time has elapsed for that purpose, and 
that no valid excuse has been offered for the failure to appear. 

In executing this process, it is lawful to use only such force as may be 
necessary to bring the witness before the court. When it appears that the" use 
of force may be required or when travel or other orders are necessary, appro¬ 
priate application to the proper commander for assistance or for orders will 
be made by the officer who is to execute the process. 

116. EMPLOYMENT OF EXPERTS. The provisions of this paragraph 
are applicable unless otherwise prescribed by regulations of the Secretary 
of a Department. When the employment of an expert is necessary during a trial 
by court-martial, the trial counsel, in advance of the employment, will, on 
the order or permission of the military judge or the president of a special 
court-martial without a military judge, request the convening authority to 
authorize the employment and to fix the limit of compensation to lx* paid 
the expert* The request should, if practicable, state the comjjensation that 
is recommended by the prosecution and the defense. When, in advance of 
trial, the prosecution or the defense knows that the employment of an expert 
will lie necessary, application should lie made to the convening authority for 
permission to employ the expert, stating the necessity therefor and the prob¬ 
able cost. In the absence of a previous authorization, only ordinary witness 
fees may be paid for the employment of a person as an expert witness. 

117. DEPOSITIONS, a. Definitions . A deposition is the testimony of & 
witness in response to questions submitted by the party desiring the deposition 
and by the opposite party, which is reduced to writing and taken under oath 
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before a person empowered to administer oaths. Depositions normally are 
taken to preserve the testimony of witnesses whose availability at the time of 
the trial appears uncertain. See 30/ and Md. Written interrogatories are ques¬ 
tion s, prepared by the prosecution or defense or both, which are reduced to 
writing before submission to a witness whose testimony is to be taken by 
deposition. The answers, reduced to writing and properly sworn to, constitute 
the deposition testimony of the witness. Under Article 49(a), a deposition 
taken on oral examination constitutes an oral deposition, and a deposition 
taken on written interrogatories constitutes a written deposition . 

6. Rules and procedures generally applicable. In addition to the require¬ 
ments under Article 49 and those contained elsewhere herein (117), the follow¬ 
ing rules apply to depositions, written or oral, to be used in trials by 
courts-martial: 

(1) Submission of request. At any time after charges have been signed 
ns provided in Article 30, any party may request permission to take oral 
depositions or, with the approval of the other party, written depositions. 
Normally, l>efore the taking of any deposition, a request for permission to do 
so will be submitted to the convening authority or, if impracticable, to another 
authority competent to convene a court-martial for the trial of the pending 
charges. If a request to take a deposition originates after the commencement 
of a trial, it will be submitted to the military judge or the president of a 
special court-martial without a military judge. Opposing counsel will be 
permitted to inspect the request and any accompanying papers before 
submission to such an authority. All requests will include the reasons 
for taking the. deposition and the points desired to be covered therein. If the 
name of the person whose deposition is desired is unknown, he may bo 
ident ified by his office or position, for example, “Commanding Officer, Company 
C, 1st Battalion, 27th Infantry, Fort Adams, Vermont;” “Commander, 3101st 
Maintenance Squadron, Reese Air Force Base, Lubbock, Texas;” “Cashier, 
Commercial National Bank, Fort Ix>aven worth, Kansas.” 

(2) Rights of the accused. The qualifications of counsel and the rights 
of the accused to counsel for the taking of a deposition are the same as those 
prescribed for trial by the type of court-martial before which the deposition 
is to l>e used (6<r, b , and c , 48a and 6). The accused and his counsel with whom 
he has established an attorney and client relationship shall be present at the 
taking of any deposition unless the accused consents to the taking of the 
deposition in the absence of himself, his counsel, or both. If a deposition is to 
be taken before counsel have been otherwise detailed to a case, the authority 
who approved the taking of the deposition will designate counsel, preferably 
the trial counsel and defense counsel of an existing court or their assistants, 
to represent the prosecution and the defense in taking the deposition of any 
witness. 

(3) Action on the request. A pretrial request for the taking of a depo¬ 
sition may be denied for good cause only by an authority competent to convene 
a court-martial for the trial of the pending charges. See Article 49(a). When 
the request for the taking of a deposition is submitted after the commencement 
of a trial, the military judge or the president of a special court-martial without 
a military judge shall rule as to whether it shall be taken (57). 
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(4) Notice. The party at whose instance a deposition is to be taken 
shall give to every other party reasonable written notice of the time and place 
for taking the deposition (Art. 49(b)). Notice of the taking of a deposition 
for the prosecution may be given to the accused or his civilian or military 
counsel. Notice of the taking of a deposition for the defense may be given 
to the trial counsel, an assistant trial counsel, or the convening authority. 

(5) Obtaining witnesses. I f it is necessary to subpoena a civilian witness, 
the person designated to take the deposition will cause the duplicate subpoena 
to l)c served personally upon the witness and will return the original to the 
trial counsel by an indorsement stating that the duplicate has been delivered. 

If the deposition of a person in the military service is required, the person 
designated to take the deposition or appropriate military authority shall direct 
the witness to appear at the proper time and place. 

(C) Examination of witnesses in capital cases. When the defense calls 
for testimony to be taken by deposition in a capital case, the deponent may be 
cross-examined by written interrogatories, or otherwise, in the same manner 
as a deponent in a case not capital. See 145a. 

(7) Taking the deposition . The person taking a deposition shall ad¬ 
minister the appropriate outli to the witnesses and to the reporter and inter¬ 
preter, if any (see 114; Art. 42), and in the presence of the witness shall record 
or cause to be recorded the testimony of the witness. Objections and motions 
made during the taking of a deposition shall not lie ruled on by the officer taking 
the deposition, but they shall be recorded in the deposition, and the evidence 
objected to shall lie taken and recorded. The person taking the deposition is 
resjionsible for maintaining order during the taking of the deposition and for 
protecting counsel and the deponent from annoyance, embarrassment, or op¬ 
pression. When improper conduct of counsel or the deponent prevents the 
conducting of orderly and fair proceedings, the person taking the deposition 
should adjourn the proceedings and make a report of the circumstances to 
the court or the convening authority, as appropriate. 

(8) Authentication. Depositions may be taken before and authenticated 
by any military or civil officer authorized by the laws of the United States or 
by the laws of the place where the deposition is taken to administer oaths 
(Art. 49(c)). See 147a as to taking judicial notice of the seals of foreign 
notaries public with respect to the authentication of depositions taken before 
them, and of the signatures of persons authorized to administer oaths under 
Article 13C and chapter XXII. 

(9) Fees and expenses. A civilian wdio performs travel to give his dep¬ 
osition is entitled to the same fees and expenses as if he had personally testified 
before the court sitting at the place the deposit ion is takeu. 

If a military officer takes a deposition, he will ordinarily complete and 
certify the voucher. When a deposition is taken by a civil officer, he should, if 
so requested, obtain and furnish with the return of the deposition the data 
necessary for the complet ion of the witness voucher. 

(10) Action on receipt of completed deposition. Upon receipt of the 
completed deposition the trial counsel will notify the accused or his counsel and 
will give the defense an opportunity to examine it. The trial counsel, as the 
legal custodian of the deposition, is responsible that no alteration whatever is 
made therein. 
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(11) Use at trial . See 79 b concerning the use of depositions in trials 
by summary courts-martial. See 145a for the rules of evidence applicable to 
depositions. 

c. Written depositions . (1) Submission of interrogatories to opposition 
The side desiring a deposition on written interrogatories will submit to opposing 
counsel a list of written interrogatories to be propounded to the absent witness. 
Opposing counsel may examine the interrogatories and will be allowed a rea¬ 
sonable time for the preparation of cross-interrogatories and objections, if any. 

(2) Sending out interrogatories . All interrogatories are entered upon 
any prescribed form as indicated by any notes and instructions thereon. The 
trial counsel normally should send the interrogatories to the commanding of¬ 
ficer of the military station nearest the witness. According to circumstances, 
the interrogatories will be accompanied by such of the following as are ad¬ 
visable or necessary: A proper explanatory letter, an addressed return envelope, 
a subpoena in duplicate, and a voucher for fees and mileage. 

The return envelope should bo addressed to the trial counsel of the 
court and not to that officer by name. The subpoena will, but the voucher will 
not, 1)© signed; but both subpoena and voucher will be completed to the extent 
permitted by the known facts, and the latter will be accompanied by the re¬ 
quired number of copies of the orders convening the court. 

(3) Action by person receiving interrogatories. When interrogatories 
are received by a military officer, he will take appropriate action with a view 
to the prompt and economical taking of the deposition by a competent person. 
It may bo left to the person designated to take the deposition to indicate the 
time and place of the taking. 

In the event that the deposition cannot bo taken promptly upon receipt 
of the interrogatories, the person receiving the interrogatories will take im¬ 
mediate steps to advise the officer who requested the deposition of the delay and 
of the approximate date that the deposition will be taken. 

(4) Procedures. Before a witness gives his answers to the interrogatories 
they should be read and, if necessary, explained to him, or he should be permitted 
to read them over in order that his answers may be clear, full, and to the point 
The person taking the deposition should not advise the witness how he should 
answer, but he should endeavor to see that the witness understands the questions, 
what is desired to be brought out by them, and that the answers are clear, full, 
and to the point 

When the testimony is fully transcribed the deposition will ordinarily 
bo submitted to the witness for examination or read to him. Appropriate changes 
in form or substance wdiich the witness desires to make may be entered by the 
person taking the deposition. The deposition wall then be signed by the witness 
unless the witness is ill or cannot be found or refuses to sign. If the deposition 
is not signed by the witness, the person taking the dej>ositiou w ill, over his ow n 
signature, state the reason for the omission of the signature of the witness. The 
certificate of the |>erson taking the deposition will then be executed on the forms. 

d . Oral depositions . An oral deposition is taken by propounding oral ques¬ 
tions which along with the answers thereto are reduced to w T riting or other 
verbatim record. The entire proceeding is recorded verbatim, and the record 
need not be signed by the witness but will normally be certified by the officer 
taking the deposition. See 117& as to rules and procedures generally applicable. 


No. 134—pt, n-S«C. 1 - 35 


15-7 




10694 


FEDERAL REGISTER 


flieb CNAPTft XXIII 

118. CONTEMPTS, cl General . The power to punish for contempt is 
vested in general, special, and summary courts-martial. 

A court-martial, provost court, or military commission may punish for 
contempt any person who uses any menacing word, sign, or gesture in its 
presence, or who disturbs its proceedings by any riot or disorder. The punish¬ 
ment. may not exceed confinement for 30 days or a fine of $100, or both (Art. 48). 

The words “any person, n as used in Article 48, include all persons, whether 
or not subject to military law, except the military judge and the members of the 
court. These excepted j>ersons may !>© punishable as indicated in 416. 

The conduct deseril>ed in Article 48 constitutes a direct contempt. Neither 
indirect or constructive contempt, that is, that which is not committed in the 
presence or immediate proximity of the court while it is in session, nor the 
conduct ami the action described or referred to in Article 47(a) is punishable 
under Article 48. Having been duly sul*|>oonaed, persons not subject to military 
law may be prosecuted and punished under Article 47 for neglect or refusal to 
ap|x»ar or refusal to qualify as a witness or to testify or to produce evidence, 
persons subject to military law may lx? punished under Article 131 for the 
offenses discussed in this subparagraph. 

When requested by a meinlier of the court or any party to the trial and 
when the court deems it advisable, the military judge, the president of a special 
court-martial without a military judge, or a summary court-martial may warn 
a fierson that his conduct is improper and that his persistence therein may cause 
the court to hold him in contempt. 

b. Procedure when a person is charged with contempt. When the con¬ 
duct of a person before a court-mart ial Avar rants action under Article 48, the 
regular proceedings of the court should Ik? suspended and the jierson directed 
to show cause why he should not lie held in contempt. lie will lx? given an 
opportunity to explain his conduct. The mere insistence by the person that his 
language or behavior was pro|>er does not necessarily purge him of contempt. 

When the military judge is trying the case alone, he will determine whether 
a person shall lx? held in contempt, and if he so determines, he will proceed to 
determine an appropriate punishment within the limits authorized by Article 
48 and chapter XXV. 

When the court includes members, the preliminary quest ion as to whether 
a person should be held in contem|>t will be disposed of by a ruling of the 
military judge, or the president of a special court-mail ial without a military 
judge, both of which will lx? made subject to the objection of any meinlier of 
the court. 

Before asking whether any mender of the court objects to bis ruling, 
the military judge, or the president of a special court-martial without a military 
judge, should give the court members such instruction as will enable them to 
understand the issue that is before them and the legal standards and procedure 
by which they will determine it if objection is made. If there is no objection to a 
preliminary* ruling that the person not lie held in contempt, no further action 
thereon is required, and the court will resume its regular proceedings. 

If any member objects to the ruling, the court will close and vote orally, 
beginning with the junior in rank, and the question shall lx? decided by a 
majority vote. A tie vote shall be a determination in favor of the person who is 
being proceeded against. 
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If, as a result of the vote of the court, or a ruling of the military judge or 
the president of a special court-martial without a military judge that is not 
objected to, there has been a preliminary determination that the person be held 
in contempt, the court will close to determine, by secret written ballot, whether 
ho shall be held in contempt Before closing for a final determination, the court 
should be given any instructions considered appropriate by the military judge 
or the president of a special court-martial without a military judge. In the 
event of conviction, the court will also determine by secret written ballot an 
appropriate punishment within the limits authorized by Article 48 and chapter 
XXV. Concurrence of two-thirds of the memlxers present at the time the vote 
is taken is required both to convict and to punish a person for contempt. 

Thereupon the court will open and the president will announce the holding 
und the punishment, if any, adjudged. 

The action thus taken is properly summary, a formal trial not being re¬ 
quired and no appeal or review being authorized except for the automatic re¬ 
view by the convening authority. 

Before resuming the original proceedings, a record will be made in and 
as a part of the regular record of the case before the court, showing the facts 
concerning the contempt and the proceedings with reference to it; or the court 
may, upon the accomplishment of the record of the contempt proceedings, forth¬ 
with transmit the record to the convening authority, appropriate entries con¬ 
cerning this action being entered in and as a part of the regular record. For an 
example of proceedings in contempt, see appendix 8c. 

In order to be effective, a punishment for contempt requires approval of 
the convening authority. Upon notification of the action of the court and pend¬ 
ing formal review of the record of the contempt proceedings, the convening 
authority may require the person to undergo any confinement adjudged (21rf; 
Art. 57(b)). The person held in contempt shall be advised, in writing, of the 
holding and punishment of the court and also of the action of the convening 
authority upon the proceedings for contempt. Copies of this communication 
shall be furnished to such other jiersons as may be concerned with the execu¬ 
tion of the punishment, and a copy shall also be included with the record of 
trial proper. 

The court, instead of proceeding as stated above, may cause the removal 
of the offender and, in a proj>er case, initiate his prosecution before a civil or 
military court. 

A person held in contempt may be allowed to continue to testify or to per¬ 
form his functions before the court. 

c. Place of confinement of person held in contempt The place of con¬ 
finement for a civilian or military person who is held in contempt and is to be 
punished by confinement shall, upon approval of the punishment by the con¬ 
vening authority, be designated by that officer. 

119. EXPENSES OF COURTS-MARTIAL. See appropriate regulations 
of the Secretary of a Department 
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GENERAL CONSIDERATION-INQUIRY BEFORE TRIAL-INQUIRY AND DETER¬ 
MINATION BY COURT-EFFECT OF MENTAL IMPAIRMENT OR DEFICIENCY 
UPON SENTENCE-ACTION BY CONVENING OR HIGHER AUTHORITY 

120. GENERAL CONSIDERATION, a. insanity . A jierson is insane 
within the mooning of this chapter either if lie lacked mental repsonibility at 
the time of the offense as defined in 1206, or if lie lacks the requisite mental 
capacity at the time of trial as stated in 12<V/. 

b. General lack of mental responsibility . If a reasonable doubt exists 
as to the mental responsibility of the accused for an offense charged, the accused 
cannot be legally convicted of that offense (74a(3)). A person is not mentally 
responsible in a criminal sense for an offense unless he was, at the time, so far 
free from mental defect, disease, or derangement as to be able concerning the 
particular act charged l*>tli to distinguish right from wrong ami to adhere to 
the right The phrase “mental defect, disease, or derangement” comprehends 
those irrational states of mind which are the result of deterioration, destruction, 
or malfunction of the mental, ns distinguished front the moral, faculties. To 
constitute lack of mental responsibility, the impairment must not only be the 
result of mental defect, disease, or derangement but must also deprive the 
accused of his ability to distinguish right from wronger to adhere to the right 
as to the net charged. Thus, mere defect of character, will power, or behavior, 
as manifested by one or more offenses, ungovernable passion, or otherwise, does 
not necessarily indicate insanity, even though it may demonstrate a diminution 
or impairment in ability to adhere to the right with respect to the act charged. 
Similarly, mental disease, in itself, does not always amount to mental irrespon¬ 
sibility. For example, if a person commits an assault under psychotic delusion 
with a view to redressing or revenging some supposed injury to his reputation, 
he is nevertheless mentally res]>onsible if he knew at the time that the act was 
contrary to law, and if he was not acting under an irresistible impulse. On the 
other hand, an accused is not resjxmsible for a homicide, if, as a result of mental 
disease, lie had an insane delusion that another person was in the act of attempt¬ 
ing to kill him and he thereupon killed the supposed attacker under the delusion 
that it was necessary to kill the deceased to preserve his own life. 

c. Partial mental responsibility . A mental condition, not amounting to 
a general lack of mental responsibility (1206), which produces a lack of mental 
ability, at tile time of the offense, to possess actual knowledge or to entertain a 
specific intent or a premeditated design to kill, is a defense to an offense having 
one of these states of mind as an element. For example, if premeditated murder 
is charged and the court finds that, as a result of mental impairment, not 
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amounting to a general lack of mental responsibility, the accused at the time 
of the offense lacked the mental ability to entertain a premeditated design to 
kill, the court must find the accused not guilty of premeditated murder, but it 
may find him guilty of the included offense of unpremeditated murder as a 
premeditated design to kill is not an element of the latter. 

d. Mental capacity at time of trial . No person should be brought to trial 
unless he jiossesses sufficient mental capacity to understand the nature of the 
proceedings against him and to conduct or cooperate intelligently in his defense. 

121. INQUIRY BEFORE TRIAL. If it appears to any commanding 
officer who considers the disjiositioh of charges as indicated in 32, 33, and 35 
or to any investigating officer (34), trial counsel, or defense counsel that there is 
reason to believe that the accused is insane (120d) or was insane at the time 
of the alleged offense (1206), that fact and the basis of the observation should 
l>e reported through appropriate channels in order that an inquiry into the 
mental condition of the accused may be conducted before trial. When the report 
indicates a reasonable basis for the belief, the matter will lie referred to a board 
of one or more medical officers for their observation and report us to the sanity 
of the accused. At least one member of the board should be a psychiatrist. The 
l*>ard should Ik* fully informed of the reasons for doubting the sanity of the 
accused and, in addition to other requirements, should be required to make 
separate and distinct findings as to each of the three following questions: 

а . \\ :ts the accused at the time of the alleged offense so fur free from 
mental defect, disease, or derangement as to be able concerning the partic¬ 
ular acts charged to distinguish right from wrong (1206) ? 

б. Was the accused at the time of the alleged offense so far free from 
mental defect, disease, or derangement as to be able concerning the partic¬ 
ular acts charged to adhere to the right (1206) ? 

c. Docs the accused possess sufficient mental capacity to understand 
the nature of the proceedings against him and to conduct or cooperate 
intelligently in his defense (120</) 1 

To determine these questions the board should place the accused under ob¬ 
servation, examine him, and conduct any further investigation that it deems 
necessary. On the basis of this report, further action in the case may lie sus¬ 
pended, the charges may Ik* dismissed by an officer competent to convene a court- 
mart ial appropriate to try the offense charged, administrative action may be 
taken to discharge the accused from the service on the grounds of his mental 
disability, or the charges may be referred for trial. Such additional mental 
examinations may lie directed at any stage of the proceedings as circumstances 
may require. The officer directing or requesting the mental examination of the 
accused will attach the report of examination to the charges if referred for 
trial or forwarded. 

122. INQUIRY AND DETERMINATION BY THE COURT, a. Pre¬ 
sumption of sanity; reasonable doubt; burden of proof. The accused is 
presumed initially to be sane and to have been sane at the time of the alleged 
offense. This presumption authorizes the court to assume that the accused was 
and is sane until evidence is presented to the contrary. When, however, some 
evidence which could reasonably tend to show that the accused is insane (12(W) 
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or was insane at the time of his alleged offense (1206) is introduced either by 
the prosecution or by the defense or on behalf of the court, then the sanity of 
the accused is an essential issue. Although the defence usually raises the Issue 
of insanity by producing evidence of mental irresponsibility or lack of capacity, 
it is the duty of the court to call for evidence on this matter whenever there is 
reasonable indication that such an inquiry is warranted in the interest of justice. 
The burden of proving the sanity of the accused, like every other fact necessary 
to establish the offense alleged, is always on tiie prosecution, and when the 
sanity of the accused becomes an issue, the prosecution should introduce any 
available evidence tending to prove his sanity. If, in the light of all the evidence, 
including that supplied by the inference of sanity (138a(2)), a reasonable 
doubt as to the mental responsibility of the accused at the time of the offense 
(1206) remains, ihe court must find the accused not guilty of that offense. If a 
reasonable doubt extends only to the accused ? s ability, at the time of the offcn.se, 
to possess the actual knowledge, specific intent, or premeditated design to kill 
which is an element of the offense, the court must find the accused not guilty of 
that offense, but it rnay convict him of any included offense which does not re¬ 
quire proof of one of these states of mind and as to which there is not otherwise 
a reasonable doubt. If a reasonable doubt as to the mental capacity of the ac¬ 
cused at the time of trial (120rf) remains, the court will adjourn and transmit to 
the convening authority the record of its proceedings with a statement of its 
determination of the issue of mental capacity. 

6. Procedure . (1) General. Different issues relating to the sanity of an 
accused may be raised in a variety of ways at any time during the course of a 
trial. The method of disposing of an issue depends upon the kind of issue and 
manner in which it is raised. 

(2) Inquiry. The actions and demeanor of the accused as observed by the 
court or the bare assertion from a reliable source that the accused is believed 
to lock mental capacity or is mentally irresponsible may be sufficient to 
warrant inquiry by the court. It should be. remembered, however, that although 
a person who lacks mental capacity or responsibility to the extent indicated 
in 120 should not be tried, sanity is presumed (122#), and a mere assertion that 
a person is insane is not necessarily sufficient to impose any burden of inquiry 
on the court or to raise the issue of insanity. 

A request or other action to cause the court to make inquiry concerning 
the accused's sanity may be initiated by the military judge or any member of 
the court, prosecution, or defense. The military judge rules finally as to whether 
an inquiry should be made into the mental capacity of the accused at the time 
of trial or into the mental responsibility of the accused at the time of the offense 
(Art. 51(b); see 1226(3) and (4)). The president of a special court-martial 
without a military judge rules finally on all questions of law but rules subject 
to objection by any member on all factual issues. Thus, if the issue of whether 
an inquiry should be made into the mental capacity of the accused at the 
time of trial or into the mental responsibility of the accused at the time of 
the offense involves only a legal determination, the president of a special 
court-martial without a military judge rules finally. When such an issue is solely 
one of fact, the president of a special court-martial without a military judge 
rules subject to objection by any member (Art. 51(b); see 1226(3) and (4)). 
As to mixed questions of law and fact, see 576. Before asking whether any 
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member objects to a ruling which is subject to objection, the members should 
be given such instructions os will enable them to understand the question that 
is before them and the legal standards and procedure by which they will de¬ 
termine it if objection is made. If thereafter, a member objects to the ruling, 
the court will close and vote on whether an inquiry should be made (57/). A 
tie vote of the members upon a motion relating to the sanity of the accused is 
a determination against the accused (Art. 52(c)). If it is determined to make 
an inquiry, priority will be given to it, and the inquiry should exhaust all 
reasonably available sources of information with respect to the mental condit ion 
of the accused. If it appears that the inquiry will be protracted or if the court 
desires to hoar exj>crt testimony, the court may adjourn and report the matter 
to the convening authority with its recommendations. These recommendations 
may include a recommendation that the accused be examined as provided 
in 121 and that the officer or officers conducting the examination lie made 
available as witnesses. As a result of a subsequent report of mental examination 
conducted under 121, the convening authority may withdraw the charges from 
the court, hold the proceedings in advance, refer the matter to the court for its 
consideration subject to the provisions of 122c, or take other appropriate 
action. 

(8) In*ue of mental capacity at time of trial . Regardless of the manner in 
which it is raised, the issue of mental capacity at the time of trial is ahvnys an 
interlocutory question, since a determination in favor of the accused has no 
effort on his guilt or iiuiocence of an offense but only interrupts the trial until 
the incapacity no longer exists. An issue of mental capacity should be resolved 
as early in the trial as possible in order to prevent confusion if an issue of mental 
responsibility is also raised. The military judge rules finally on the issue of 
mental capacity at the time of trial (57 d). In a special court-martial without 
a military judge, the president rules subject to objection by any memlx?r of the 
court on the issue of mental capacity (57c). See 1225(2) for instructions to be 
given nnd methods of ruling and voting. If it is determined that a reasonable 
doubt exists os to the requisite mental capacity of the accused (120rf), this fact 
shall Ik? recorded and the record of all proceedings held in the case forwarded 
to the convening authority. Otherwise, the trial shall continue. If the convening 
authority disagrees with the determination of the court or if he determines that 
the disability was temporary and that the accused has recovered his mental 
capacity, he may return the case to the court with inst motions to reconsider the 
quest ion and. if appropriate, to ‘proceed with the trial. 

(4) Issue of mental responsibility at time of offense . Regardless of 
whether the issue of mental responsibility is raised as an interlocutory matter 
by a motion to dismiss or by the introduction of evidence on the question of 
guilt or innocence, the court must always determine the issue in arriving at its 
findings on guilt or innocence. When the issue is raised by motion, however, it 
may be considered as an interlocutory question at the discretion of the military 
judge or the president of a special court-martial without a military judge. The 
usual procedure is to submit the issue to the court for determination during its 
deliberations on the findings. See 1225(2) for the instructions to be given and 
the methods of ruling and voting when the issue is treated as an interlocutoiy 
question. When the issue is so t reated, both the military judge and the president 
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of a special court-martial without a military judge rule subject to objection by 
any member. 

If the court finds the accused not mentally responsible for his acts (120ft) 
upon an interlocutory determination, it will forthwith enter findings of not 
guilty as to the proper charges and specifications, and forward the record of 
all proceedings held to the convening authority. If the accused is found to l>e 
sane, the trial proceeds. 

If the issue of insanity is raised as an interlocutory question and the court 
finds the accused sane, the defense is not precluded by this finding from offering 
further evidence on the issue of insanity. In considering its findings upon the 
issue of guilt or innocence, if the court entertains a reasonable doubt that the 
accused was mentally responsible for his acts it will enter findings of not guilty 
as to the proper charges and specifications (1206). 

c. Evidence . The issue of the sanity of the accused is one of fact, and the 
modes of proof and rules of evidence with respect to this issue are, generally, 
those prescribed in chapter XXVII. Although the testimony of an expert on 
mental disorders as to his observations and opinion with respect to the mental 
condition of the accused may lie given greater weight than that of a lay witness, 
a lay witness who is acquainted with the accused and who lias observed his 
behavior may testify as to his observations and may also give such an opinion 
as to the general mental condition of the accused as may be within the bounds 
of the common experience and means of observation of men. 

As in the proof of other matters, evidence may be presented by the testi¬ 
mony of witnesses in open session, depositions (145a,) stipulated testimony, 
or documentary evidence. 

So much of the report of a l>oard of medical officers or any other medical 
record as pertains to entries of facts or events which are properly admissible 
under the official records or business entry exceptions to the hearsay rule (1446, 
c, and d) may be received in evidence. The opinions as to the mental condition 
of the accused contained in such a report are not within these exceptions to the 
hearsay rule. They may be received in evidence by stipulation or, in a proper 
case, as memoranda of past recollections recorded (14Ca). The report or any 
other pertinent matter, althougli not necessarily admissible in evidence, may 
nevertheless be examined by the military judge, or the president of a special 
court-martial without a military judge, for the limited purpose of determining 
whether further inquiry into the mental condition of the accused should be made. 
Before ruling, the military judge, or the president of a special court-martial 
without a military judge, should make available to the members of the court any 
portions of the document which are necessary for them to intelligently consider 
the ruling. The court should be instructed that this information is made avail¬ 
able only for the limited purpose of determining if further inquiry into the 
mental condition should be made. 

For the rules of evidence as to export w itnesses, hypothetical questions, and 
similar matters, see 138c. 

123. EFFECT OF MENTAL IMPAIRMENT OR DEFICIENCY 
UPON SENTENCE. In arriving at its sentence, the court may consider any 
evidence with respect to the mental condition of the accused wdiich falls short 
of creating a reasonable doubt as to his sanity. The fact that the accused is a 
person of low intelligence or that, by virtue of a mental or neurological condi- 
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tion his ability to adliere to the right is diminished, may bo a mitigating factor. 
On the other hand, in determining the severity of & sentence, the court may 
consider evidence properly introduced, tending to show that an accused has 
little regard for the rights of others, such as evidence showing that he possesses 
homicidal tendencies. 

124. ACTION BY CONVENING OK HIGHER AUTHORITY. After 
consideration of the record as a whole, if it ap|>ears to the convening or appro¬ 
priate higher authority that a reasonable doubt exists as to the sanity of the 
accused, the findings of guilty affected hy that doubt should l>e disapproved 
and appropriate action taken with respect to the sentence. If the doubt relates 
to mental capacity at the time of trial, a rehearing may Ik? directed when I ho 
incapacity no longer exists. 

Convening or higher authorities will take the action prescribed in 121 
before taking action on the record of trial when it appears from the record or 
otherwise that, further inquiry as to the mental condition of the accused is 
warranted in the interest of justice, regardless of whether the question was 
raised at the trial or how it was determined if raised. When further inquiry 
results in a determination that the accused lacks the mental capacity to under¬ 
stand the review proceedings, a conviction may not he approved or affirmed 
under Articles 04,65, or 66 until the accused regains the requisite mental capac¬ 
ity. However, this should not cause a delay in making a determination in favor 
of an accused which will result in the setting aside of a conviction. When 
further inquiry after trial produces new information which raises an issue 
concerning mental responsibility at the time of the offense, the affected charges 
and specifications may be dismissed und appropriate action taken on the sen¬ 
tence or a new trial or rehearing may lie directed, as may lie appropriate under 
the circumstances of the case. 
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GENERAL LIMITATIONS—MISCELLANEOUS LIMITATIONS—MAXIMUM LIMITS 

OP PUNISHMENTS 

SYNOPSIS OF CHAPTER. In this synopsis the references on the left 
are to paragraphs; those on the right are to pages. 

Part **•€• 

125. General limitations----—-25-1 

126. Miscellaneous limitations--..---25-2 

a. General comments.—.....-.25-2 

b. General courts-mart ini____25-3 

r. Special and summary courts-martial-.......-25-3 

(1) Special courts-martial___25-3 

(2) Summary courts-martial-......... 25-3 

(3) General comments-------25-3 

d. Commissioned officers and warrant officers---25-4 

r Enlisted members; prisoners sentenced to punitive discharge..25-4 

/. Reprimand; admonition---- —.. .. 25-4 

f. Restriction to limits-----....-25-5 

A. Forfeiture; fine; detention of pay..... - 25-5 

(1) General.-..25-5 

(2) Forfeiture,......25-5 

(3) Fine.25-6 

(4) Detention of pay--------25-6 

(5) Effective date of certain sentences----25-6 

i. Suspension from rank, command, or duty; loss of rank, promotion, numbers, 

or seniority_________25-7 

j. Confinement at hard labor-.............. — . 25-7 

k . Hard labor without confinement...—.- 25-7 

127. Maximum limits of punishments-----... 25-7 

a. Persons and offenses........................---25-7 

b. General limitations____—----25-8 

c. Maximum punishments_'-25-8 

(1) Applicability and use of Table of Maximum Punishments... 25-8 

(2) Applicability and use of Table of Equivalent Punishments-25-9 

(3) Computation of period of unauthorised absence_ 25-10 

(4) Punitive discharges_............-25-10 

(5) Automatic suspension of limitations_ 25-10 

(6) Arrangement of Table of Maximum Punishments.. 25-10 

Section A—Table of Maximum Punishments__25-10 

Section B—Permissible Additional Punishments_ 25-17 

125. GENERAL LIMITATIONS. In all cases of conviction, a court- 
martial should adjudge a legal, appropriate, and adequate punishment, with 
duo regard for the requirements of the code. See 76a and 127 for the basis of 
determining adequate punishment The punishment which a court-martial may 
direct for an offense may not exceed such limits as the President may prescribe 
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for that offense (Art, 56). See also 118 (Contempts), 126 (Miscellaneous limita¬ 
tions), and 127 (Maximum limits of punishments). 

No member of the armed forces may be placed in confinement in immediate 
association with enemy prisoners or other foreign nationals not members of the 
armed forces (Art. 12), nor, subject to the provisions as to the effective date of 
forfeitures set forth in 126A(5), may any person while being held for trial or 
the results of trial be subjected to punishment or penalty other than arrest or 
confinement upon the charges finding against him (see Art, 18). Prisoners 
being held for trial or whose sentences have not yet been approved and ordered 
executed will be accorded the facilities, accommodations, treatment, and train¬ 
ing prescrilxnl in pertinent regulations. During the period that he is held for 
trial or awaiting action on his sentence, an accused will not be required to 
observo either duty hours or training schedules devised as punitive measures, 
required to i>erform punitive labor, nor required to wear other than the uniform 
prescribed for unsentenced prisoners, except that during those periods he may 
be subjected to minor punishment for infractions of discipline (see Art. 13). 

Punishment by flogging, or by branding, marking, or tattooing on the body, 
or any other cruel or unusual punishment, may not l>e adjudged by any court- 
martial or inflicted upon any person subject to the code. The use of irons, single 
or double, except for the. pur|>ose of safe custody, is prohibited (Art. 55). 

Courts-martial shall not impose any punishment not sanctioned by the 
custom of the **rvioe, such as carrying a loaded knapsack, shaving the head, 
placarding, pillorying, placing in stocks, or tying up by the thumbs. Loss of 
good conduct time w ill not. be adjudged as punishment by a court-martial. 

Confinement on bread and water or diminished rations may Ik? adjudged 
only against enlisted inemliers attached to or embarked in a vessel and shall not 
be adjudged in excess of throe days. However, the categories of enlisted per¬ 
sonnel upon whom this type of punishment may be imposed may Ik? limited by 
regulations of the Secretary concerned. A court-martial may not adjudge a 
sentence to solitary confinement, but a sentence to confinement on bread and 
water or diminished rations may l>c carried into execution by confining the 
prisoner in a place where he can communicate only with authorized personnel. 
I lie ration to Ik* furnished an enlisted memlier undergoing a punishment of 
confinement on diminished rations is that specified by the authority charged 
w r itli the administration of the punishment, hut the ration may not consist solely 
of bread and water unless this punishment lias been specifically adjudged. When 
any person is sentenced to be confined on bread and wafer or diminished rations, 
the signed certificate of a medical officer, containing his opinion as to whether 
serving the sentence would produce serious injury to the health of the accused, 
must lie obtained before the sentence is ordered into execution. The certificate, 
which shall Ik* attached to the record of proceedings, shall be in the following 
form: 

W I certify that from an examination of_ f 

and of the place where he is to be confined, I am of the opinion that the 
execution of the foregoing sentence to confinement on (bread and water) 
(diminished rations) will (not) produce serious injury to his health." 

126. MISCELLANEOUS LIMITATIONS, a. General comments. The 

death penalty is mandatory in the case of spies (Art. 106); it is mandatory that 
either death or life imprisonment lie adjudged for murder upon a finding of 
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guilty under subsections (1) or (4) of Article 118. Punishment as adjudged by 
the court must be in conformity with the article prescribing the offense^ and 
may not exceed the maximum authorized for the offense in the Table of Maxi¬ 
mum Punishments, unless the limitations in the table have been suspended. For 
example. Article 85 (Desertion) authorizes such punishment other than cleath 
as a court-martial may direct, except in time of war when cither death or such 
other punishment as a court-martial may direct is authorized. However, the 
maximum penalty that may be adjudged for desertion is also limited by the 
Table of Maximum Punishments unless the limitations in the table have been 
suspended by the President under the authority of Article 56, in which event 
only the limits prescril)ed in Article 85 would govern. See 127c(5) for offenses 
as to which the Table of Maximum Punishments is automatically suspended 
uix>ii declaration of war. 

A court-martial may not adjudge the death penalty except for an offense 
made expressly so punishable by an article of the code (Art. 52(b)(1)). See 15a 
(2) for an enumeration of the particular articles. Although an offense may be 
made expressly punishable by death, the death penalty cannot be adjudged for 
that offense if the applicable limit of punishment prescribed by the President 
under Article 56 (127) is less than death, nor cun the death penalty be adjudged 
if the convening authority has directed that a case la* treated as not capital 
(see Arts. 19, 49(f)), With reference to the limitation on the imposition of the 
death penalty in the case of a rehearing or new or other trial, see 81rf and 
110a(2). See 145 for limitations on the us© of depositions, former testimony, 
and records of courts of inquiry in cases involving the death sentence and on the 
use of records of courts of inquiry in cases involving the dismissal of a commis¬ 
sioned oflicer. 

In adjudging a sentence of death, a court-martial will not prescribe the 
method of execution. A dishonorable discharge is by implication included in a 
death sentence. A sentence to death which has been finally ordered executed 
will be carried into effect in the maimer authorized or prescribed by regulations 
of the Secretary cx>n<*?rned. 

A court-martial may not adjudge an administrative separation from the 
service, and dishonorable or bad-conduct discharge or dismissal, as appropriate 
according to the status of the accused (see 126 d and e ), are the only forms of 
punitive separations that may l>o adjudged. Concerning the appropriateness of 
a sentence to dishonorable or bad-conduct discharge, see 7Ca (3) ami (4). 

6. General courts-martial . Subject to the provisions of this chapter 
(XXV), general courts-martial may adjudge any punishment not forbidden 
by the code, including the penalty of death when specifically authorized by the 
code, and, in appropriate cases, any punishment permitted by the law' of war 
(Art. 18). See 14a for jurisdiction of a general court-martial composed of a 
military judge alone. 

c. Special and summary courts-martial . (1) Special courts-martial. See 
156 and Article 19 for the limitations on the jurisdiction of a special court- 
martial in adjudging punishments. 

(2) Summary courts-martial. See 166 and Article 20 for the limitations 
on the jurisdiction of a summary court-martial in ad judging punishments. 

(3) Gtmeral comments. Special and summary courts-martial are not 
limited to the kinds of punishments set forth in Articles 19 and 20. See 166 as 
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to the apportionment that may be required if a summary court-martial wishes 
to adjudge both confinement and restriction The Table of Equivalent Punish* 
ments (127c) will be used to make an &pj>ortionment. 

d. Commissioned officers and warrant officers. In general, any limita¬ 
tion as to the punishment that may be imposed on a commissioned officer by a 
court-martial is applicable in the case of a warrant officer. A commissioned or 
warrant officer may not be reduced in grade by any court-mart ial. However, in 
time of war or national emergency the Secretary concerned, or such Under Sec¬ 
retary or Assistant Secretary as may l»© designated by him, may commute a 
sentence of dismissal to reduction to any enlisted grade (Art. 71 (b)). 

A commissioned officer or warrant officer may l>o punished by a punitive 
separation from the service when convicted by general court-martial of any 
offense in violation of the code. The separation from the service of commis¬ 
sioned officers, including commissioned warrant officers, when adjudged by 
the sentence of a general court-martial, shall be by dismissal. The separation 
from the .service of all other warrant officers by sentence of a general court- 
martial shall be by dishonorable discharge. 

Only a general court-martial may sentence a commissioned or warrant 
officer to confinement, and in no case shall the confinement exceed the maxi¬ 
mum prescribed for enlisted members by the Table of Maximum Punishments. 

A commissioned or warrant officer may not be sentenced to hard labor without 
confinement in any case. 

e . Enlisted members; prisoners sentenced to punitive discharge. For 

the maximum limits of punishment for certain offenses committed by enlisted 
members, see 127. Under Article 58a, unless otherwise provided in regula¬ 
tions prescribed by the Secretary concerned, a court-martial sentence of an * 
enlisted member in a pay grade above E-l, as approved by the convening 
authority, that includes (1) a dishonorable or bad-conduct discharge, (2) 
confinement, or (3) hard labor without confinement reduces that member to 
pay grade E-l, effective on the date of that approval. If the sentence of a 
member who is thus reduced in pay grade is set aside or disapproved, or, 
as finally approved, does not include any of these punishments, the rights 
and privileges of which lie w r as deprived because of that reduction shall be 
restored to him and he is entitled to the pay and allowances to which he 
would have been entitled, for the period the reduction was in effect, had he 
not been so reduced. Reduction effected under Article 58a is not a part of 
the sentence, but is an administrative result thereof. 

A court-martial is authorized to sentence an enlisted member to be reduced 
to the lowest or any intermediate grade. Hut see 16i concerning the limita¬ 
tions on the power of summary courts-martial to sentence enlisted members 
above the fourth enlisted pay grade to a reduction. 

If a prisoner already under a suspended sentence to dishonorable or bad- 
conduct discharge is tried by a court-martial, dishonorable or bad-conduct 
discharge may lx? adjudged as well as other appropriate penalties. However, 
if a prisoner has been separated from the sendee by dishonorable or bad- 
conduct discharge, the adjudging of another punitive discharge would, in 
general, be futile. 

/. Reprimand ; admonition. There is no restriction either as to the court 
which may adjudge a reprimand or admonition as punishment or as to the 
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persons subject to the code upon whom this punishment may be imposed, but 
the court will not specify the terms or wording of a reprimand or admonition. 

g. Restriction to limits. There is no limitation either as to the court which 
may adjudge the punishment of restriction to limits or as to the persons sub¬ 
ject to the code upon whom it may be imposed. It will not l>e adjudged in 
excess of two months and will not in any event operate to exempt the person 
on whom it is imposed from any military duty. 

h. Forfeiture; fine; detention of pay. (1) General. Any partial for¬ 
feiture, fine, or detention of pay should bo adjudged in express terms and 
stated in dollars only rather than in dollars and cents, or in davs ? pay (see 
app. IS). In determining the amount of a forfeiture or fine, particularly a 
largo fine, the court should consider the ability of the accused to pay. 

Fines and forfeitures accrue to the United States and cannot be adjudged 
by a court-martial for the lienelit of any individual. A court-martial has no 
authority to provide hv stoppage, assignment, or otherwise for the settlement 
of any pecuniary liability whatever, including any liability to a government 
agency, such as a unit fund. A sentence directing an accused to make a deposit 
or a contribution of pay or of other funds is illegal. 

(2) Forfeiture. A forfeiture is an appropriate form of punishment for 
all military personnel whatever their rank or status. Unless a total forfeiture is 
adjudged, a sentence to forfeiture deprives the accused of the amount ex¬ 
pressly stated in the sentence and applies for the period of time expressly 
stated. Allowances are forfeited only when the sentence includes the forfeiture 
of all pay and allowances. Subject to the provisions of Article 57(a), a for¬ 
feiture applies to pay ami allowances which accrue during the enlistment, ex¬ 
tension of enlistment, or other engagement or obligation of service in which 
the accused is serving at the t ime the sentence is adjudged. Forfeiture of a mem¬ 
bers deposits or of the interest thereon cannot be adjudged by sentence of a 
court-martial. A forfeiture may not be applied to money to be paid by an em¬ 
ployer other than the United States. A general court-martial is not limited 
as to the amount of forfeiture it may adjudge. For the limit of jurisdiction of 
a special or a summary court-martial to adjudge a forfeiture, see 15fc and lf»A. 

The maximum amount of a partial forfeiture (app. 13) is computed 
by using the basic pay authorized for the cumulative years of service of the 
accused and, if no confinement is adjudged, any sea or foreign duty pay. When 
a sentence includes a reduction of an enlisted member, expressly or by operation 
of law (see Art. 58a) and whether or not suspended, the forfeiture must lie 
based on the pay for the reduced grade. Additionally, any mouthy contribution 
which an enlisted member is required to make, or w ill be required to make as 
the result of a sentence including a reduction, in order to entitle him to a basic 
allowance for quarters must be deducted before the amount of pay subject to 
forfeiture is computed. However, other allotments need not be deducted. The 
term “basic pay’’ includes no element of pay other than the basic ]>ay of the 
grade or class within grade as fixed by statute and does not include special pay 
for a special qualification such as diving pay, or incentive pay for the perform¬ 
ance of hazardous duties such as flying, parachute jumping, or duty on board 
a submarine. See appropriate regulations of the Secretary of a Department as 
to periods which may not Ik* counted in computing increase of pay for length 
of service. 
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The terms “forfeiture of all pay and allowances” and “to forfeit nil pay 
and allowances,” as used in 88, this chapter (XXV), and appendix 13 mean 
the forfeiture of all pay and allowances becoming due on and after the date a 
lawfully adjudged sentence is approved by tho convening authority. Hut see 
88rf(3) with respect to tho suspension or deferral of forfeitures in certain 
cases. See, generally, as to forfeitures, applicable regulations of the Secretary of 
a Department. 

(3) Fine. Whereas a forfeiture deprives the accused of all or part of his 
pay only os it accrues, a fine, when ordered executed, is in the nature of a judg¬ 
ment and makes him immediately liable to the United States for the entire 
amount of money specified in the sentence. All courts-martial have the power 
to adjudge fines instead of forfeitures in cases involving members of tho armed 
forces. General courts-martial have the further power to adjudge fines in ad¬ 
dition to forfeitures in appropriate cases. Sec Section B, 127*?. Special and sum¬ 
mary courts-martial may not adjudge any fine in excess of the total amount of 
forfeitures which may be adjudged in a case. A fine normally should not be 
adjudged against a member of the armed forces unless the accused was unjustly 
enriched as the result of the offense of which he is convicted. However, a fine 
may always be imposed as a punishment for contempt (Art. 48). 

In general, a court-martial has the same power to fine a prisoner of war 
that it has to fine a member of the armed forces. Ordinarily, a fine, rather than 
a forfeiture, is the proper monetary penalty to be adjudged against a civilian 
subject to military law. In order to enforce collection, a fine may be accom¬ 
panied by a provision in tho sentence that, in the event the fine is not paid, the 
person fined shall, in addition to any period of confinement adjudged, be 
further confined until a fixed period considered an equivalent punishment to 
the fine has expired (see app. 13, form 11). The total period of confinement so 
adjudged shall not exceed the jurisdictional limitations of the court (15£, 16&, 
126J). 

(4) Detention of pay. Detention of |>ay is a less severe form of punish¬ 
ment than a forfeiture in that the amount detained is ultimately returned to the 
accused. The period for which the pay is to be detained may not exceed one year 
from the date the sentence is ordered executed. Summary courts-martial may 
not adjudge detention of pay of more than two-thirds of one month’s pay. All 
other courts-mart ial may not ad judge detention of pay of more than two-thirds 
pay per month for three months. The rules prescribed in 126A(2) for determin¬ 
ing maximum allowable partial forfeitures also apply in determining the maxi¬ 
mum detention that jnay be adjudged in a case. The amount of pay detained is 
returned to the accused at the expiration of the specified period of detention or 
the offender’s term of service, whichever is earlier. 

(5) Effective date of certain sentence*. See Article 57. Whenever a sen¬ 
tence of a court-mart ial os approved includes a forfeiture of pay or allowances 
in addition to confinement not suspended or deferred, the forfeiture will apply 
to pay or allowances becoming due on and after the date the sentence is approved 
by the convening authority. However, a convening authority may defer the 
effective date of forfeitures by providing specifically therefor in his action. See 
88<f(3). No forfeit are shall extend to any pay or allowances accrued before the 
date a sentence is approved by the convening authority. Except as provided 
above, all other sentences to forfeiture and sentences to fine or detention of pay 
become effective on the date the sentence is ordered executed. 
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L Suspension from rank, command, or duty; loss of rank , promotion, 

numbers . or seniority. Sentences to suspension from rank, command* or duty 
are not authorized. 

Sentences to loss of rank or promotion are not authorized except as provided 
below. 

Sentences to loss of numbers, lineal position, or seniority are authorized 
only in cases of Navy, Marine Corps, and Coast Guard officers. All losses of 
numbers will be numbers in the appropriate lineal list. For line officers, it will 
1*» numbers of officers not restricted in the performance of duty. For officers of 
staff corps, it will be numbers corresponding to line officers not restricted in tho 
j>erfonnance of duty. 

j. Confinement at hard labor . Any person subject to trial by court- 
martial may be sentenced to confinement at hard labor. A sentence to confine¬ 
ment does not of itself automatically result in any fine or forfeiture of pay or 
allowances. The place of confinement will not lx* designated by the court. See, 
in this respect, 93. 

Any period of confinement included in a sentence of a court-martial begins 
to run from the date the sentence is adjudged by the court-martial, but periods 
during which the sentence to confinement is suspended or the service thereof is 
deferred shall be excluded in computing the service of (he term of confinement 
(Art. 57(b)). iSee also 97c, 88/ and Article 14 concerning the interruption of 
the execution or the running of a sentence to confinement. 

Confinement without hard labor should not lie adjudged. The omission of 
the words “hard labor” from any sentence of a court-martial adjudgingconfine- 
mcnt does not deprive the authority executing that sentence of the power to 
require hard labor as a part of the punishment (Art, 58(h)). 

A. Hard labor without confinement. Hard labor without confinement 
will not be adjudged in excess of three months. A summary court-martial will 
not adjudge hart! labor without confinement in excess of 45 days, Tt may be 
adjudged only in the cases of enlisted members. Hard labor without confine¬ 
ment, adjudged as punishment by courts-martial, shall lie performed in addi¬ 
tion to other regular duties which fall to enlisted members; and no enlisted 
member shall l>e excused or relieved from any military duty for the purpose of 
performing it. A sentence imposing hard labor without confinement shall l>e 
considered satisfied when the enlisted member shall have performed hard labor 
during available time in addition to performing his military duties. Normally, 
the immediate commanding officer of the accused will designate the amount and 
character of the labor to he performed. Hie daily ]»erformnnce of the designated 
hard lal>or before or after routine duties are completed satisfies the sentence 
whether the particular daily assignment requires one. two, or more hours. 
Upon completion of the daily assignment, the accused should be permit ted to 
take leave or lilierty to whicli he properly is entitled. 

127. MAXIMUM LIMITS OF PUNISHMENTS, a. Persons and 
offenses. The limits prescribed herein (127) will be applied by courts-martial 
in cases of enlisted meml>ers and prisoners sentenced to punitive discharge. 
These limitations, though not binding upon courts sentencing commissioned 
officers, warrant officers, aviation cadets, cadets, midshipmen, and civilians sub¬ 
ject to military law, except as stated in 12(W, may be used as a guide, subject to 
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any exceptions deemed warranted for determining the appropriate punishment 
for those persons. These limitations will also be applied insofar as applicable in 
the cases of enlisted prisoners of war. 

6. General limitations . The limitations herein (127) do not exclude any 
other applicable limitations (81 d, 125, 126). In using the Table of Maximum 
Punishments to determine the maximum allowable sentence in a case, it must be 
rcmemljered that summary and special courts-martial may not adjudge punish¬ 
ments in excess of those prescribed in 1 f>6 and 166 even when the table prescribes 
a maximum in excess thereof. Sec 766 and 81rf for rules concerning sentence 
instructions w hen sentence limitations apply. 

c. Maximum punishments . (1) AppUcahility and use of Table of Maxi¬ 
mum Punishments, The punishment stated opposite each offense listed in the 
Table of Maximum Punishments is hereby prescribed as the maximum punish¬ 
ment for that offense, and for any lesser included offense if the latter is not 
listed, and for any offense closely related to either if not listed. If an offense not 
listed in the table is included in an offense which is listed and*is also closely 
related to some other listed offense, the lesser punishment prcscrilwl for either 
the included or closely related offense will prevail as the maximum limit of 
punishment. However, if the offense is closely related to more than one listed 
offense, the maximum punishment for the most closely related offense shull be 
used in making this determination. 

Offenses not listed in the table and not included within an offense listed, 
or not closely related to either, are punishable as authorized by the United 
States Code (see, generally, Title 18) or the Code of the District of Columbia, 
whichever prescribed punishment is the lesser, or as authorized by the custom 
of the service. When the maximum punishment is thus determined by reference 
to the United States Code or the Code of the District of Columbia and the re¬ 
spective Code provides for confinement or imprisonment for a specified period 
or not more than a specified period, the maximum punishment by court-martial 
includes confinement at hard labor for that period. If the period is one year or 
more, the maximum punishment by court-martial also includes a dishonorable 
discharge and total forfeitures; if six months or more, a had-conduet discharge 
and total forfeitures. With resj>eet to other matters which properly may be 
considered in fixing punishment, see 76a, 128, and 154a. 

The maximum punishment prescribed for the offense should be restricted to 
those cases in which, due to aggravating circumstances, the greatest permissible 
punishment should, in the discretion of the court, be imposed. In this connec¬ 
tion, sec 76a (Sentence—Basis for determining) and 886 (Determining what 
sentence should l>e approved). 

The limitations are for each separate offense, not for each separate charge. 
In this connection, see 76a(5). For several separate and distinct offenses, even 
though they are alleged under the same charge, the court may, in its discretion, 
w here the circumstances warrant severity, adjudge in its sentence the aggregate 
of the limit of punishment for each separate and distinct offense. In determining 
the maximum punishment for two or more separate and distinct, but like, 
offenses against property, the values as found in different specifications cannot 
be aggregated, as if alleged in a single specification, for the purpose of increas¬ 
ing the maximum punishment. 
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(2) Applicability find use of Table of Equivalent Punishment*. The 
Table of Maximum Punislanents, which lists the maximum punishment in 
terms of confinement or forfeiture, or both, contains no reference to lesser forms 
of punishment, such as hard labor without confinement, restriction to limits, 
or detention of pay, which are appropriate for many minor offenses. In the case 
of enlisted members, the court in its discretion may substitute at the following 
rates other punishments for those listed in the table: 


Table of Equivalent Punishments 


Confinement on 
bread and writer 
or diminished 
ration** 

Confine¬ 
ment at 
hard labor 

Hard lal>or 
without con¬ 
finement 

Restric¬ 
tion to 
limita 

Forfeiture 

Detention 

W day.. 

1 day_ 

1*4 day*- 

2 day*. 

1 d»y’» 
pny 

IX day 1 * 

W 


•Maximum iuOiarl«*<) it 3 d*yi (126). 


The foregoing table may be used in a variety of ways to determine sub¬ 
stitute punishments. Thus, if an enlisted member is convicted of an offense for 
which the maximum forfeiture is two-thirds of one month’s pay, the court may 
substitute other punishments, at the al>ove indicated rates, for all or part of 
the 20 days’ forfeiture. For example, it may impose forfeiture of 10 days’ pay 
and for the re maining 10 days’ forfeiture it may substitute 10 days’ confine¬ 
ment, or 15 days’ hard labor without confinement, or 20 days’ restriction. 
Similarly, if the authorized punishment for an offense is confinement at hard 
labor for one month and forfeiture of two-thirds of one month’s pay, the court 
nuty, for example, by substitution adjudge hard labor without confinement for 
15 days (1^4 for 1), restriction to limits for 40 days (2 for 1), and forfeiture 
of two-thirds pay for one month. However, in making substitutions the court 
must observe the limitations on its jurisdiction and on particular types of pun¬ 
ishment. For instance, the two examples given above would not be applicable 
in a trial by summary court-martial of an enlisted member above the fonrth 
enlisted pay grade, as confinement or hard labor without confinement cannot 
be adjudged (166). Also, if the authorized punishment for an offense is con¬ 
finement at hard labor for one month and forfeiture of two-thirds pay for one 
month, a summary court-martial could not adjudge additional forfeitures in 
lieu of any part of the confinement, since it has no jurisdiction to adjudge a 
forfeiture of more than two-thirds of one month’s pay. Similarly, if the au¬ 
thorized p unishme nt for an offense is confinement at hard labor for two months 
and forfeiture of two-thirds pay per month for two months, no court can sub¬ 
stitute restriction to the limits for all of the confinement (that is, 2 x 60, or 120 
days) since in no event may restriction be imposed in excess of two months (60 
days). Since confinement and restriction are both forms of deprivation of 
liberty, only one of these two punishments may be imposed in the maximum 
amount in any one sentence—an apportionment must be made if it is desired 
to adjudge both forms of punishment in one and the same .sentence (166). Sub¬ 
stituted punishments are of importance chiefly in cases of minor offenses. By 
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substituting additional forfeitures, or hard labor without confinement, the 
accused will be adequately punished but will not be prevented from performing 
his regular duties. 

(3) Computation of period of unauthorized absence. In computing time 
of absence without leave, any one continuous period of absence found that totals 
not more than 24 hours is counted as a day; any such period found that totals 
more than 24 hours and not more than 48 hours is counted as two days, and 
so on. The hours of departure and return on different dates are assumed to be 
the same if both are not found. For example, if an accused is convicted of an 
absence without leave from 0000 hours, 4 April, to 1000 hours, 7 April, of the 
same year (76 hours), the maximum punishment would be based on an absence 
of four days. However, if the accused is convicted simply of an absence from 
4 to 7 April, the maximum punishment would be based on an absence of three 
days (72 hours). 

(4) Punitive discharges. A bad-conduct discharge may be adjudged upon 
conviction of any offense for which a dishonorable discharge is authorized in 
the table. In determining whether a bad-conduct discharge is more appropriate 
than a dishonorable discharge, see 76fl(3) and (4). 

(5) Automatic suspension of limitations. Immediately upon a declara¬ 
tion of war subsequent to the effective date of this manual, the prescribed limita¬ 
tions on punishment for violations of Articles 82, 85, 86(3), 87, 90, 91(1) and 
(2), 113, and 115 automatically will be suspended and will not apply until the 
formal termination of the war or until restored by Executive Order before 
formal termination. 

(6) Arrangement of Table of Maximum Punishments. The headings of 
the table and the descriptions of offenses therein are condensed for convenience 
of arrangement, are intended solely to identify the portions of this manual and 
the offenses to which they pertain, and do not define any offense. In the case of 
a discrepancy between a heading or description of an offense in the table and 
any other part of this manual, the other part shall be controlling. The descrip¬ 
tions of offenses do not purport to define either the elements of proof of (ch. 
XXVIII) or the form of pleading for (app. 6) the various offenses. 


TABLE OF MAXIMUM PUNISHMENTS 

SECTION A 


Ar¬ 

ticle 

Offenses 

Punishments 

Dishonorable 
discharge, 
forfeiture of 
alt pay and 
allowance* 

Bod-conduct 
discharge, 
forfeiture of 
all pay and 
allowance* 

Confinement at 
hard labor not 
to exceed- 

Forfeiture 
of two 
thirds pay 
per month 
not to 
exceed— 

Yean 

Months 

Months 

77 

Principals* 






78 

Accceaory after the fact* 






79 

Conrietion of leaser Included offense. (See 156 and 







Art- 70.) 







* Any P*m»n punishable undrx the code who aUU, »WU, couimeb. commands, procure, of couwa the corn minion 
of an offense punishable by the code shall, unices otherwise specifically prescribed, he subject to the maximum punish¬ 
ment authorised lor the commhtJon of the offense. 

1 Any person subject to the code who Is found guilty as an acccaaory afUr the (act to an offense punishable by the 
rode shall be subject to the maximum punishment authorised for the offense to which he Is an accrwtory, except that In 
do case shall the death penalty be imposed nor the confinement authoris'd exceed more than one-lialf of the maximum 
confinement authorised for that offense, nor shall the period of confinement in any cafe, tnctudlnc offeusrs for which 
lie Imprisonment may be adjudg'd, exceed M> years. 
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TABLE OF MAXIMUM PUNISHMENTS—Continued 




PinMimch 

Ar¬ 

tie^ 

OflraM 

1 ibhonorabla 
discharge, 
forfeiture of 
all pay and 
allow aiicee 

it iv 1 conduct 

forfeiture of 
and 

Confinement at 
hard labor not 
to exceed— 

Forfeiture 

Of two 

third* pay 
per month 
not to 
exceed— 





Yawn 

Montha 

Month* 

W 

til 

to 

Attempt*- 1 

Conspiracy' 4 

Soliciting or advising another 

If the off*«r«e b not committed or attempted— 

Yea. 


1 





Yea. 


10 




ff Ibr offense U not committed - 
To cortmitl an act of nibbehavlur Iwfore the 
enemy 

Yrr. 


10 




Yea. 

Y«a.. 


10 



to 

Fraudulent mKWinrat: 

Prorurcd by roeons of false rrprrsrnUtkm con¬ 
cerning. or r»Uun* fully todtocluar. any detail of 
membership tti, aoaoct.il ion with, or activities 
In connection with, any of tbr organUatlnna. 
association'. move menu, groups, or <otn>Hii** 
lions Ibtrd In Ihd enlistment document* pCWO- 
novel tuwl noted at It* Unit of enlistment. 

Other cam of 


ft 




Y«. 


1 




Knudulciit ieovnUoit 

Yew. 


ft 



54 

Effecting an unlawful enlbUnwal or appointment: 

Of a person ha vine wfwUuMp In, unoelaflon 
with, or activities In connection with, any pro¬ 
hibited orfanitation. awoclalkm. movement, 
croup, or combination Ibled In enlistment or 
aptrahitmciit document*. 

( l| lyf ynyrn _ 

Yea.. 

Yea. 


ft 





1 




i'ffn'tlur an nriliwfiit srotifntloo 

Yaw. 


ft 




Ifcwrtion: 

With Intent to avoid lioMudotia duty or to sldrk 
Important service 

Other ewara of— 

Terminated by appfwtofNftMX. 

’TV* rnlr nit t*t1 ollimrL* 

Yew . 


ft 




Yes. 


3 




Y*». 


3 




Attempted desertion: 

Willi intent to avotd liatardou* duty or to dilrk 
tm|»ortnnl service. 

l ittw»r nuM ftf 

Yea. 


ft 




Yea.™™. 


1 




AI>»nkv without leave: 

Failing to go to. or cnlnf from, the ap|>ointed 
place of doty. 

From mill, organisation, or other place of duty— 

For not more Hum 3 days ..—*•»*• 

For more than 3 day* but not more than 30 day*. 

iv,( ii,«»i an iltivt 


——. 


1 

1 

1 

1 





0 

ft 


Yea. 


1 




From cuard or watch,. 




3 

3 


With Intent to abandon. 

With bitent to avoid ma«*urm or Oe)d cxercbca 
Missing movement of ahip, airman, or unit’ 

Thi<i<i#li i1m1«ii .*.. 


Yea. 


ft 






ft 

ft 

«r 

Yaw.. 


l 




TlirnAvh isrfW( 


Yaw. .. 


ft 



• Ml vlflgU Ip f| *t^;g • - .»■••••• •••••••• a www 

llehavlnc with dbrvwpect toward Ida superior 
coinuiLwtmird officer. 


Yrw . 


ft 


5* 





1 

Unless utlierwb* provided tu thb lobts, any penon *ub>ect to the code who b found guilty of an attempt to rouimlt 


any oflrtnr punishable by th« code nhaU ba subject to the sun* maximum punishment euthorlied for tbe communion of 
tlwoffeivws aitrmpt Hi, except tluit In nocwe* dmU tbedeath penalty bo impowrd nor tbo authored period of conlWenent 
«icwd JU year*. 

• Any ixtmon subpct to the cod* who la found guilty of coiwpl/aey dial] bo subject to the maximum punishment 
luthorirrd lot the offer.'* which b tbr object of the conspiracy, except tluit in no cast slutt the death penalty be Imposed. 
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TABLE OF MAXIMUM PUNISHMENTS—Continued 




Punishments 

Ar¬ 

ticle 

Off truce 

Dishonorable 
discharge, 
forfeiture of 
all pay and 

Bad-conduct 
discharge, 
forfeiture of 
all pay and 
allowances 

Confinement at 
hard labor not 
to exceed— 

Forfeiture 
of two- 
thirds pay 
per month 
not to 
exceed— 




Yean 

Months 

Months 

00 

Striking, drawing, or lifting up any weapon or 
offering any vie tone* to hta superior eommto- 
stoned officer In the execution of bto office. 

Willfully disobeying a lawful order of hb superior 
comm batoned officer. 

Striking or otherwise assaulting, while In the 
execution of Ms office, a 

Warrant officer. 

Yea. 


10 



Yet. 


B 



tl 

Yea._ 


a 




Noncommissioned or petty officer....... 

Willfully disobe ying the lawful order of a: 

Warrant officer. 

Yea._ 

Ym . 


i 

3 


— 


Nononmrntwloned or petty officer. 

Yes...!.*... 


a 



Treating with contempt or being disrespectful In 
language or deportment, while In the execution 
of his office a: 

Warrant officer... 


Yes. 


a 



Noncomm be toned or petty officer. 




s 

a 

•2 

V touting or foiling to obey any lawful general order 
or regulation.* 

Knowingly falling to obey any other lawful order ».. 
Rein* derelict In the performance of dutlre. 

Yea....:.,. 


2 





Ym. . 


6 

2 

$ 

*3 

04 

06 

Cruelty toward or oppression or maltreatmmt of 
any person subject to hts orders. 

Mutiny, sedition, falling to report, etc. (8e« Art. 

•C) 

Resisting apprehension... 

Yes _ 

Yea. 

..... 

1 




Breaking arrest. 




a 

eeeewseifiM 


Kacaplng from custody or confinement. 

Ymu. 


1 


* *********** 

M 

Releasing, without proper authority, a prisoner 
duly committed to bis charge. 

Suffering a prisoner duly committed to hb charge 
to escape: 

Through design.. 

Yes. 


2 




Yes .. 


2 




Through neglect. 


Yes 

1 

*. 

.***** 

97 

Unlawful detention of another. 

Yss. 


2 


*****.. 

M 

Unnecessary delay in disposing of a ease, or foiling 


Yea 


e 

. 

00 

100 

101 

102 

101 

to enfbror or comply with procedural rule*. 
Misbehavior before the enemy. (See Art. 90.) 
Subordinate compelling surrender. (See Art. >00.) 
Improper use of countersign. (See Art. 101.) 
Knowingly forcing a safeguard. (See Art. 102L) 
Captured or abandoned property, foiling to secure, 
give notice and turn over, selling, or otherwise 
wrongfully dealing In or disposing oft 

Of a value of ISO or has.. 


Ym. . 

Yes. 


a 



Of a valne of f 100 or leas and more than 150.... 


1 




Of a value of more than |100. 

Ym ... 


a 



104 

106 

Looting or pillaging. (Any punishment other than 
death) 

Aiding the enemy. (See Art- 104.) 

Mbeonduct as a prisoner. (Any punishment other 
than death.) 







• Thto punishment don iwut Apply In the following cases: 

(1) If In the absence of 11* order or regulation which tu violated or not obeyed the aceitsed would on the same tecta 
be subject to conviction for another specific offense for which a timer punishment Is prcaaitxd In this table. 
(7) If the violation or failure to obey la a breach of restraint Imposed as a revolt of an order 

In three Instance*, the maximum punishment to that specifically prescribed elsewhere In thto table for the offense. 
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Punishments 

Ar¬ 

ticle 

OHM 

Dishonor ablo 
discharge, 
forfeiture of 
all pay and 
allowance# 

Rad-conduct 
discharge, 
forfeiture of 
all pay and 
allowance* 

Confinement at 
hard labor not 
to exceed - 

Forfeiture 
of two- 
thirds pay 
per month 
not to 
exceed— 





Years 

Months 

Month* 

15 

Spies (See Art 100 > 

Signing any (also record, return, regulation, onlrr, 
or other official document. 

Making any otlw Ube official statement. 

Yea. . 


1 



Ym 


1 




Ily any olUrr enlisted innid*er. 



a 

3 

106 

Selling or otherwba disposing of inimory property 
of the United States 

Of • value of tOO or ... 


Y«.. 


A 



• 

Ye*......... 

1 





Yes. 

i 




Through neglect damaging, dcstroytn,.. or losing, 
or through neglect eufbvtng to t>e toot. damaged, 
destroyed, eold. or wrongfully disposed of, mili¬ 
tary property of the United States of • value or 

damage* 

Of tAO ur l«*s .. 




3 

3 


Of fltx) or k** nd more Ilian $30. 




A 

A 


Of more than $100 .-. 


Ye*_ 

1 




Willfully damaging, destroying. or toeing. or wllh 
fully sufferin': to tw» W»t, damaged, destroyed, 
eokl. or vrontfuRy disposed of, military property 
of the United State* of a Value or dauiage: 

Of $A0 or War . 


Ym. 


A 



Of $KW or Ire* and more than IM.... ........ 


Yos.. 

1 




Of pittre Itiiui tlttl .... 

Yes_... 


5 



100 

Wasting. ‘polling. destroying. or damaging any 
property other than military property of the 
United States of a value or damage: 

Of $30 or )f*a 

Yes__ 


A 



Of $100 or leas and inner than $A0.. 

Of more than $100 


Yes 

I 




Y«.. 


$ 



110 

liar aiding or suffering to lie haiarded any vernal of 
the nr lut'd forces: 

Willfully and wrongfully (Ace Art. 110(a». 

Negligently . ..-. 

Operating any vehicle while drunk ur In a reckless 
or wanton manner; 

lloMultlug in iwraunal injury... 

Yea. 


3 



III 

) os......... 


1 




Otherwise .. ... 

Ym.. . 


A 


112 

IM 

Found drunk on duty __ 


Yas. . 


9 


MKlwtuvior of sentinel or lookout: 

In areaa designated os authorising entitlement 
to fi|*ecial (ray lor duty subject to hostile Are. 

In nil ntler plikees __ 

Yea. 


10 




Yes. 


1 



114 

US 

Dueling .. 

Yes. 


1 



Feigning nines*, physical disablement, mental 
lapse, or derangement. 

Intentional self-inflicted Injury 

Yes. 


1 



Yts. 

Yes. 


7 



no 

RlOt 


10 



Breach of the peace 




A 

A 

117 

118 
lit 

Provoking or reproachful words or gestures. 




3 

3 

Murder, (fee Art. 118.) 

Manslaughter. 

Voluntary ,,,,,,, T _ , _ T T — 

Yes. 


10 




Involuntary..^.....—- 

Rape. (See Art. 120.) 

Wrongful carnal knowledge of a female under the 
age of 18 years. 

Yes. 


8 



120 

Yea. . 


1$ 
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TABLE OF MAXIMUM PUNISHMENTS—Continued 




Punishments 

A r- 
tfcis 

Offituw 

I’tshonorabto 
discharge, 
forfeiture of 
aflpay and 

Bad-con duct 
discharge, 
forfeiture of 
all pay and 
allowances 

Cocflnem*nt at 
hard tabor not 
to exceed— 

ForfeKuw 
of two- 
thirds pay 
per month 
not to 
exceed— 





Yean 

Months 

Months 

121 

Urtrny of property: 

Of a value of or few. 


Ye*. 


g 



Of a value of 1100 or less and mow than WO_ 


Yea... 

I 


•••.avvtttta 


Of ft value of mow than 1100 or any motor ve¬ 
hicle, aircraft, or i e»rl. 

Yos. 


g 




Wrongful appropriation of property: 

Of a Talar* of WO or |r«f... 




g 

m 


Of ft value of WOO or tom an d mare than wo_ 




g 

a 

n 


Of ft value of mow than Sloo... 


Ym. 


4 

v 


Of any motor vehicle, iktnA, or viaael. 

Yaa._!!!!!~ 

2 



122 

Robbery.„. 

Yea 


in 



12a 

Furgivy .. f , T -. 

Ye*.. 


5 


.irmiiMT 

123* 

Check, worthless, making, drawing, uttering. de¬ 
livering. with Intent to defraud (lor procurement 
of ou article or thin* of value). In the (am amount 
of: 

WO or foes. . 


Yee . . 

Yee . 


n 



fix or torn and more than WO.. .. 


1 


• •MM...... 


More than WOO... 

Yea.!....!.! 


g 




Chock. worthier, making. drawing, ottering, de¬ 


Yee.. 


4 

•••■•■•••••a 

124 

livering. with Intent to deceive (lor payment of 
pert due obligation or any other purpose). 
Maiming. . .... 

Yes. 

Yes. 

y 



12S 

Sodomy: 

By force and without consent.. 


10 




W tlh a child under the age of If yaara . 

Yee. . 


20 

..* 

............ 


Other cases of . 

Y«a_ . 


g 


*******. 

12» 

Anon: 

Aggravated . 

Yes . 


X 




Simple, where the property Is— 

Of a value of fix or lata. . 

Yss . 


| 



127 

Of a value of mow than 1100.. .. 

Extortion 

Yss .. 

Yea . 

...........— 

» 

g 

.......... 

•••««••tevaa 

128 

Arnault... 



1 

% 


Upon a commteJonrd ofllccr of the Air Forte, 

Yss. 


f 


1 


Army. Coart Guard. Navy, or a friendly 
foreign power, not In the ncoition of hi* 
office. 

Upon a warrant officer, not In the execution of 

Yss. 


m 




his office. 


Yee.. 

eesssasaaa 



In the execution of his office. 

Upon any person who. In the execution of his 

Yea.. 

t 

• 



office, la performing Air Force security police, 
military poller, there patrol, or dvU law en¬ 
forcement duties. 

Upon a sentinel or lookout while tn execution 

Yes. 


i 




of bis duty. 

A—nit (consummated by a battery): 

On a chad under the age of If year*.. 

Yss. 


3 


» 


Other cases of.. 




ft 

a 


A»auU, aggravated: 

With a dangerous weapon or other means or force 

Yes.. 


1 

v 

• 


likely to produca death or grievous bodily 
harm. 

Intentionally Inflict lag grievous bodily harm. 

Yee. 


ft 


vj 

129 

with or without a weapon. 

Burglary..... ... 

Yee. 


X 


i 

IX 

Boose breaking... 

Yea. 


§ 



UI 

P«rfury.. 

Ysa.. . 

Itliiaitltiiia 

f 
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PUNISHMENTS 1 t*7« 

TABLE OF MAXIMUM PUNISHMENTS—Continued 



Punishments 

Offenses 

Dishonorable 

ASS% 

all pay and 
allowances 

Bed-con duct 
discharge, 
forfeiture of 
all pay and 
Allow ancee 

Confinement at 
hard labor not 
to exceed— 

Forfeiture 
of two- 
thirds pay 
per month 
not to 
exceed— 

• 



Yean 

Months 

Months 

Fraud* n«Alu*t live United Stater 

In connoction with making or presenting ft 
cUtm or obtaining tho approval, allowance, 
or payment of a claim (Art. 1X2(1) Ami (2)). 

B 7 delivering an amount baa than called far by 
a receipt or by making or delivering a receipt 
without knowledge the fact* (Art. 132(3) 
sod (4»- 

Yea.. 


i 




Ysa._ 


• 


When tbc amount Involved It $100 or \cm 
And more than $50. 

When tlie Amount Involved l* more than 
$100. 


Yes. 

1 



Yn. 


1 






1 

a 

Adotb'-y . .. 

Y«. 


1 



AmoU: 

Ym . 


$ 



With Intent to commit voluntary matuiLiugb- 
Ur, robbery, sodomy. Anon or burglary. 

With tnUnt to <v»ppii>tt bmMhraftkln(. 

Ym. . 


10 



Yea.. 


$ 



With Intent to commit murder or rape 

Yes.. 


30 



Digamy .. . 

Yes.. 


3 



Bribe or grail. Accepting, caking, receiving, offer¬ 
ing, or promising. 

Burning with intent to defraud. 

Yes. 

Y«s... 


s 




10 



Check, worthless, making and utUctng (by dis¬ 
honorably Calling to maintain sufficient lands). 
Correctional custody: 

Rscape from....„. r t , T T . 

Yea.—..... 


$ 


Yee. _ 

I 



Breech of restraint during . 


Yes!!!!!!!!* 


• 


Criminal IlbeL 

Yes. , 


s 



p^sbt dlsbonoroM y falling to pay . 


Yes _... 


• 


Disloyal statements undermining discipline and 
loyalty, uttering. 

Disorderly: 

In command, quarters, station, camp, or on 
board ship. 

Under such cirrnmrtancee as to bring discredit 
upon the military service. 

Drinking liquor with a prisoner. .. 

Yes . 


t 






I 

i 




4 

4 




$ 

a 

Dnift, habit forming, wrongful poanrseton, sale, 
transfer, use or Introduction Into a military unit, 
base, station, poet, ship or aircraft. 

Drugs, marihuana, wrongful possession, sale, trane- 
for, use or introduction into a military unit, bom, 
station, poet, ship or Aircraft. 

Drank: 

Yes..!!™. 

Yee . 


to 




s 






t 

a 

In command oil, triers station, or CrtniO___ 




1 

i 

*11 WilklieWlUf 'IMH were ,r ****** , *N V* 

Prisoner feuiyi _ 




$ 

a 

Under such circumstances as to bring discredit 
upon the military servjca. 

Incapacitating sell to perform duties through 
prior Indulgence In Intoxicating liquor. 
Drunk end disorderly: 

Altrin/rl ship . __ 




a 

a 




a 

a 


Ym .- 


$ 






a 

a 

Under such circumstances as to bring discredit 
upon Use military service. 




$ 

6 







No. 134—Pt. II— Sec. 1-28 
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TABLE OF MAXIMUM PUNISHMENTS—Continued 


Ar¬ 

ticle 


1*4 


1*4 


Ofleuw* 


Dishonorable 
discharge, 
forfeltum of 
oil pay end 
Allow MCM 


Bodoonduct 
dUchor®*, 
forte Kara of 
ail pay and 
allowance* 


Y**. 

Y«. 


Yos.. 


Ym. — 

Yss. 


Ym..... 

Ym . 


Yo». 


Ym _ 


Yi*.. 


Y«*. 


Ym.. 


Ym .. 


Ym 


False or unauthorized military poos, penult, dis¬ 
charge certificate, or IdcnUfteatkvn card 

Making. alUvtng, selling... 

PoflMttlQf or urine with Intent to defraud or 
deceive. 

Other cam*. 

Pal** pretense*, obtaining wrvice* under: 

Of a value of $50 or Iww. . 

Of a value of $100 or )*m and more then $A0 

Of a value of more than $100. 

FaIm swearing. 

Firearm, discharging: 

Through certtaanr*. 

Wrongfully And wUlfullr, under clrcumstancwe 
a* to endanger life. 

PJoeict from the scene of an accident.. 

Gambling by a noncommissioned or petty officer, 
with a person of lower military grade. 

Homicide, negligent. 

Impersonal I ng ah officer, warrant officer, noncom- 
xnIf*toned or petty officer, or agent of superior 
Authority: 

With intent to defraud.. 

Allother com. 

Indecent acU or liberties with a chtld under the 
a*e of 16 year*. 

Indecent exposure of pmon.. 

Indecent, Insulting, or obscene language: 

CommunlcAtcd to a female of the ace of 16 
years or over. 

Communicated to Any child under the Age of 
16 year* • 

Indecent or lewd acu with another.. 

Mall mat tor 1® the custody of the Poet Office D*- 
portment or In the custody of any other Agency, 
or not yet delivered or received; taking, opening. 

Abstracting, secreting, destroying, stealing, or 
obstructing. 

Malls, depositing or exuding lobe deposited obscene 
or Indecent matter In. 

MfeprUlon of a Mony.. 

NuHatvot, committing. 

Obstructing justice... 

Pandering...***** 

Parole, violation of.™. 

Perjury, statutory.. 

Perjury, subornation of..' 

Prisoner, allowing to do an unauthorized act. 

Public record, willfully and unlawfully Altering, 
concealing, destroying, mutilating, obliterating* 
removing, or taking and carrying away with In¬ 
tent to after, conceal, destroy, mutilate, obliter¬ 
ate, remove, or rtcaL 

Quarantine, medical, brooking. 

Refusing, wrongfully, to testify before a court 
martial, military commiuUon. court of Inquiry, 
board of officer*, Investigation under Article 12, 
or officer taking depoaltlon. 

> 'M tDdK * tjl * cU <* UUrti « w,lh * «Iwm the offense Is sc charged as a result of an indecent, insulting, or ©b- 

«• tO BamthaflM i In the physical presence ef a child. 


Yss.. 


Ym . 

Yea.. 


Yss. 


Yss. 

Yss. 


Yss- 

Ym . 

Ye*. 


Yss.. 


Y**.. 


Confinement at 
hard labor not 
to exceed— 


Year* Month* 


Forfeiture 
of two- 
thirds pay 
per month 
not to 


Month* 


25-16 

















































































FEDERAL REGISTER 


1(1719 


PUNISHMENTS f 127c 

TABLE OF MAXIMUM PUNISHMENTS—Continued 




Punishments 

Ar¬ 

ticle 

Offensea 

Dishonorable 

forfelturTof 
»ll (>»y N»1 
allowance* 

Bad-conduct 
discharge, 

forfeiture rjf 
all pay and 
allowance* 

Confinement at 
hard labor not 
to exceed— 

Forfeiture 
of two- 
thirds pay 
per month 
M tm 
exceed— 




Years 

Months 

Months 

134 

Restriction, administrative or punitive, breaking.. 
Sentinel or look oat: 

Behaving In an Insubordinate or disrespectful 
manner inward, while In the execution of bis 
duty. 

Loitering or dUlng down by, while on duty.... 
Soliciting another to commit an offense.’ 

Stolen property knowingly receiving, buying, 
copeaaltng: 

Of a value of i30 or be* .. 





1 

1 





3 

3 


——.. 

Yea. 

-- 


3 

5 

3 


Of a value of 1100 or leas and more than IAI... 
Of a vu1im> a/ more than ilflU 


Yea 

1 





Ye*_ 


3 




StfAfrlliif . 





3 

3 


T hreat coniinunlmt 1 ng 

Ye*. 


3 





Transporting, unlawfully, a vehicle or aircraft in 
Interstate or lurelgn commerce. 

Unclean oocoutermrnt, inns, clothing, equipment, 
or other military property, found with. 

Uniform, unclean, appearing In. or not In pre¬ 
scribed uniform, or In uniform worn otherwksa 
than In manner proscribed. 
t'ri^nWfui t utrv 

Yes 


a 








! 

1 






1 

1 



Ye*_ 



6 



VVentwift ntfTVlnft 


Ys. 

i 





^ t Ulll r A|r«l t UM i J l<m« • 

Wearing unauthorised Insignia, medal, decoration, 
or bodge. 

Wrongful cohabitation,.....•...................... 

•*•••••«#* 




e 

• 






4 

4 




I 





» Uukr *4 ottarwb# provided in the Table. any pmon subject to the Code who t* found guilty of soliciting or Inducing 
another person to oomraU an often* which, If committed by one subject to the Code, would be punishable under this 
Table, ilull b« subject to the nuiliuiitD punldnnvnt authorised foe the often* solicited or Induced, except that In no 
ase shall the dewth penalty be imposed nor shall the period of confinement In any case. Including often** for Which Ufa 
mprUouiuenf may lie adjudged, exceed 5 yean. 


SECTION B 

PermUaiMr additional punishments. If au accu^-d U found guilty of an offrn*e or 
offense for tinno of whirlt dishonorable dlarbarge Is authorized, proof of throe or more 
previous conviction* adjudged by a court during the year next preceding the rommisslon of 
any offense of which the accused stands convicted will authorise dishonorable discharge and 
forfeiture of all pay and allowances and, if the confinement otherwise authorized is less 
than one year, confinement ut hard labor for one year. In computing the one-year period 
preceding the commission of any offense, periods of unauthorized absence as shown by the 
findings in the cn«e or by the evidence of previous convictions should lie excluded. See 
756(2) as to further limitations on consideration of previous convictions. 

If an accused is found guilty of nn offense or offenses for none of which dishonorable or 
bad-conduct discharge Is authorized, proof of two or more previous convictions adjudged 
by a court during the three years next preceding the commission of any offense of which 
the accused stands convicted will authorize hnd-cnnduct discharge and forfeiture of all 
pay and allowances and. if the confinement otherwise authorized is leas than three months, 
confinement at hard labor for three months. See 156 concerning the limitations on the power 
of special courts-martial to adjudge a bad-conduct discharge and forfeitures and 756(2) for 
limitations on consideration of previous convictions. 

If an accused Is found guilty of two or more offenses for none of which dishonorable or 
bad-conduct discharge is authorized, the fact that the authorized confinement without 
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substitution for those offenses Ls six months or more will, in addition, authorise bad conduct 
discharge and forfeiture of all pay and allowances. Hut see 16b. 

A general court-martial may adjudge a fine as an additional punishment in an appropri¬ 
ate case. See 126A(3). 

If an enliated member of other than the lowest enlisted grade ia convicted by a court- 
martial the court may, in its discretion, adjudge reduction to any inferior grade in addition 
to the punishments otherwise authorised. But see 166 concerning the limltaIlona on num¬ 
mary court* martini. 8ee also 126c. Reprimand or admonition may he adjudged In any case. 


t 
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Chapter XXVI 

NONJUDICIAL PUNISHMENT 


AUTHORITY—POLICIES APPLICABLE—EFFECT OF KIWORS—PUNISHMENTS— 
RIGHT TO DEMAND TRIAL—PROCEDURE; RECORDS OF PUNISHMENT- 
SUSPENSION, MITIGATION. REMISSION. AND SETTING ASIDE—APPEALS 

128. AUTHORITY, a. Who may impose non judicial punishment . Unless 
otherwise provided hy this chapter or regulations of the Secretary con* 
corned, a commanding officer may, under Article 15, impose disciplinary punish¬ 
ments for minor offenses, without the intervention of a court-martial, upon 
commissioned officers, warrant officers, and other military personnel of his 
command. As used in this chapter, the term “commanding officer” or “com¬ 
mander” includes a warrant officer exercising command. 

Under regulations prescribed by the Secretary concerned, a commanding 
officer exercising general court-martial jurisdiction or an officer of general or 
flag rank in command may delegate his powers under Article 15 to an officer 
who is one of his principal assistants. Those regulations shall define what officers 
may l>e considered as principal assistants for these purposes. Unless otherwise 
prescribed by those regulations or the terms of the delegation, the officer to 
whom those powers are delegated has the same authority under Article 15 as the 
officer who delegated the powers. Subject to regulations of the Secretary con¬ 
cerned, a commanding officer having disciplinary authority under Article 15 
may limit or withhold the exercise by a subordinate commander of any disci¬ 
plinary authority that subordinate commander would otherwise have under 
that article. 

In the Army and Air Force, authority under Article 15 may be exercised 
only by commanding officers and officers to whom this authority has been 
delegated. In the Navy, Marine Corps, and Coast Guard, that authority may 
lie exercised by commanding officers and officers to whom this authority has 
l>eon delegated. In addition, an officer in charge of any unit of the Navy, 
Marine Corps, or Coast Guard may impose upon enlisted members assigned 
to the unit, of which he is in charge, and take action under 134 concerning, 
those punishments authorised to lie imposed by a commanding officer who is 
l>elow the grade of lieutenant commander or major which the Secretary con¬ 
cerned may specifically prescribe by regulation. For the purposes of Article 15, 
the term “assigned,” as used in the preceding sentence, has the same meaning 
as the term “of his command.” In matters within the authority of an officer 
in charge, the term “commanding officer” or “commander,” as used in this 
chapter, includes an officer in charge. The Army and Air Force have no 
“officer in charge” as that term is used in Article 15(c). 

6. Minor offenses. The term “offenses,” as used in connection with the au¬ 
thority to impose disciplinary punishment under Article 15 for minor offenses, 
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includes only those acts or omissions constituting offenses under the punitive 
articles of the Uniform Code of Military Justice, The nature of an offense, 
and the circumstances surrounding its commission, are among the factors 
which must bo considered in determining whether or not it is minor in nature. 
Generally, the term “minor” includes misconduct not involving any greater 
degree of criminality than is involved in the average offense tried by summary 
court-martial. This term ordinarily docs not include misconduct of a kind 
which, if tried by general court-martial, could be punished by dishonorable 
discharge or confinement for more than one year. The imposition and enforce¬ 
ment of disciplinary punishment under this article for an act or omission is 
not a bar to trial by court-martial for a serious crime or offense which grew 
out of the same act or omission and which is not properly punishable under 
this article. Sec 68y and Article 15(f). However, the accused may show at the 
trial that he has been punished under Article 15 and, if he does, this fact must 
be considered in determining the measure of punishment to bo adjudged if 
a finding of guilty results. 

c. Nonpunitive measures . Article 15 and this chapter do not apply to, 
include, or limit the use of those nonpunitive measures that a commanding 
officer or an officer in charge is authorized and expected to use to further the 
efficiency of his command or unit, such as administrative admonitions, repri¬ 
mands, exhortations, disapprovals, criticisms, censures, reproofs, and rebukes, 
written or oral, not imposed as punishment for a military offense. These 
nonpunitive measures may also include, subject to any applicable regulations, 
administrative withholding of privileges. 

d. Double punishment and increase in punishment prohibited . When 

punishment has lK*en imposed upon a person under Article 15 for an offense, 
punishment may not again be imposed upon him for the same offense under 
Article 15 either by the commanding officer who imposed the punishment or 
by any other commanding officer. Hut see 1285. 

One© punishment has been im]>osed it mny not be increased, upon appeal 
or otherwise. 

129. POLICIES APPLICABLE, a. General . Commanders arc responsible 
for the maintenance of discipline within their commands. In the great major¬ 
ity of instances, discipline can be maintained through effective leadership 
including, when required, the use of those nonpunitive measures which a 
commander is expected to use to further the efficiency of his command or 
unit and which are not imposed under Article 15. See 128c. When a minor 
offense has been committed and nonpunitive measures are considered insuffi¬ 
cient, authority under Article 15 should ordinarily be used unless it is clear 
that only trial by court-martial will meet the needs of justice and discipline. 

If a commanding officer determines that his authority under Article 15 
is insufficient to make a proper disposition of the case, or if his authority to 
impose punishment under that article has been withheld (see 128a), he may 
refer the case to a superior commander for appropriate disposition. 

Before exercising authority under Article 15, the officer who is to exercise 
it must thoroughly evaluate each case on an individual basis. No policy may 
be established whereby certain categories of offenses must be disposed of under 
Article 15 regardless of the circumstances, or predetermined kinds or amounts 
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of punishments must bo imposed for certain classifications of offenses that 
aro proper for disposition under Article 15. 

6. Purpose and nature of action under Article IS. Punishments under 
Article 15 aro primarily corrective in nature. In determining the appropriate 
kind and amount of punishment to be administered, commanding officers should 
consider the age, experience, intelligence, and prior disciplinary and military 
record of the offender, as well as all the other facts and circumstances of the case. 
When selecting the appropriate kind or combination of punishments to be iin- 
j>oHed, commanders should consider the nature and characteristics of the various 
forms of authorized punishment discussed in 131a This information should 
also be used by superior authority to whom appeals from punishments imposed 
under this article are directed when he takes action on those appeals. 

In determining an appropriate punishment, commanders should consider 
the desirability of suspending probationully all or a portion of the punishment, 
selected. Probational suspension of punishment normally is warranted in the 
case of first offenders or when persuasive extenuating or mitigating matters are 
present. Susfxmsion not only provides a behavioral incentive to the offender but 
also affords the commander an excellent opportunity to evaluate the offender 
during t he |>criod of sus|>ension. 

130. EFFECT OF ERRORS. A failure to comply with any of the pro¬ 
cedural provisions of this chapter will not invalidate a punishment imposed 
under Article 15, except to the extent that may be required by a clear and affirma¬ 
tive showing of injury to u substantial rigid of the person on whom the punish¬ 
ment was imposed, which right was neither expressly or impliedly waived. 

131. PUNISHMENTS, a. General limitations. The Secretary concerned 
may, by regulations, place limitations on the powers grantee! by Article 15 with 
respect to the kind and amount of the punishment authorized (Art. 15(a)). 
Subject to 128a, and any limitations contained in regulations of the Secretary 
concerned, the kinds and amounts of punishment authorized by Article 15(b) 
may imposed upon military |>crsonncl of any armed force as provided in this 
paragraph (131). 

b. Authorized maximum punishments. In addition to or in lieu of ad¬ 
monition or reprimand, one or more of the following disciplinary punishments 
may, subject to the limitations of 131rf, be im{>osod upon military personnel of 
their commands by the categories of commanding officers designated herein: 

(1) l ! pon commissioned officers and warrant officers of his command, (a) 
by any commanding officer, restriction to certain specified limits, with or 
without suspension from duty, for not more than 30 consecutive days; 

(6) if imposed by an officer exercising general court-martial jurisdic¬ 
tion or an officer of general or flag rank in command— 

/. arrest in quarters for not more t ban 30 consecutive days; 

2. forfeiture of not more than ono-hal f of one month’s pay per month 
for two months; 

3. restriction to certain sj>ecificd limits, with or without suspension 
from duty, for not more than 60 consecutive days; 

i. detention of not more than one-half of one month’s pay per month 
for three months. 

(2) Upon other military personnel of his command ( a ) by any com¬ 
manding officer— 
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1. if imposed upon a person attached to or embarked in a vessel, con¬ 
finement on bread and water or diminished rations for not more than 
three consecutive days; 

8. correctional custody for not more than seven consecutive days; 

Sm forfeiture of not more than seven days' pay; 

4- reduction to the next inferior pay grade, if the grade from which 
demoted is within the promotion authority of the officer imposing 
the reduction or any officer subordinate to the one who imposes the 
reduction; 

6. extra duties, including fatigue or other duties, for not more than 
14 consecutive days; 

6. restriction to certain specified limits, with or without suspension 
from duty, for not more than 14 consecutive days; 

7. detention of not more than 14 days’ pay; 

(d) if imposed by a commanding officer of the grade of major or 
lieutenant commander or above— 

/. if imposed upon a person attached to or embarked in a vessel, 
confinement on bread and water or diminished rations for not more 
than three consecutive days; 

£. correctional custody for not more than 30 consecutive days; 

3. forfeiture of not more than one-half of one month's pay per month 
for two months; 

4. reduction to the lowest or any intermediate pay grade, if the 
grade from which demoted i a within the promotion authority of the 
officer imposing the reduction or any officer subordinate to the one 
who imposes the reduction, but enlisted members in pay grades above 
E~4 may not be reduced more than one pay grade, except that during 
time of war or national emergency declared by the Congress, this 
category of persons may lie reduced two grades if the Secretary con¬ 
cerned determines that circumstances require the removal of this 
limitation; 

6, extra duties, including fatigue or other duties, for not more than 
45 consecutive days; 

0. restriction to certain specified limits, with or without suspension 
from duty, for not more than 60 consecutive days; 

7. detention of not more than one-half of one month’s pay j»er month 
for three montlis. 

e. Nature of punishments. (1) Admonition and reprimand. When ad¬ 
monition or reprimand is imposed as punishment under Article 15, it should be 
clearly indicated that it is imposed as a punishment under that article. See 12 Sc 
as to admonitions and reprimands imposed as purely administrative measures* 
In the case of commissioned officers and warrant officers, admonitions and 
reprimands given as punishment under Article 15 must be administered in 
writing. In other cases, unless otherwise prescribed by regulations of the Sec¬ 
retary concerned, they may be administered either orally or in writing. 

An admonition or reprimand may be imposed in lieu of or combined with 
other Article 15 punishments. 

(2) Restriction. This form of punishment is the least severe form of 
deprivation of liberty. Restriction involves moral rather than physical re- 
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straint The severity of this typo of restraint is dependent not only upon its 
duration but also upon the geographical limits specified when the punishment 
is imposed. A person undergoing restriction may be required to report to a 
designated place at specified times if it is considered reasonably necessary to 
insure that the punishment is being properly executed. Unless otherwise speci¬ 
fied by the commanding officer imposing this form of punishment, a i>orson in 
restriction may be required to perform any military duty. 

(3) Arrest in quartern. The authority to impose arrest in quarters as 
punishment under Article 15 may be exercised only by an officer exercising 
general court-martial jurisdiction or by a general or flag officer in command. 
Arrest in quarters as a punishment under Article 15 may be imposed only upon 
commissioned officers and warrant officers. 

As in the case of restriction, the restraint involved in this punishment is 
enforced by a moral obligation rather than by physical means. An officer under¬ 
going this punishment may be required to perform those duties prescribed by 
regulations of the Secretary concerned. However, an officer so punished is re¬ 
quired to remain within his quarters during the perhxl of punishment unless 
the limits of his arrest are otherwise extended by appropriate authority. The 
quarters of an officer may consist of his military residence, whether a tent, 
stateroom, or other quarters assigned to him, or a private residence occupied by 
him w hen he has not been furnished (Sovermnent quarters. 

(4) Correctional custody. Correctional custody is the physical restraint 
of a person during duty or nonduty hours, or both, imposed as a punishment 
under Article 15, and may include extra duties, fatigue duties, or hard labor. If 
practicable, this form of restraint will not be served in immediate association 
witli persons awaiting trial or held in confinement pursuant to trial by court- 
martial. A person undergoing correctional custody may lie required to j>erform 
those regular military duties, extra duties, fatigue duties, and hard labor 
which may be assigned by the authority charged with the administration of the 
punishment Hie conditions under which correctional custody is served shall be 
prescribed by regulations of the Secretary concerned. In addition, the Secretary 
concerned may, by regulations, limit the categories of enlisted members upon 
whom this kind of punishment may In* imposts!. The authority comjietcnt to 
order the release of a person from correctional custody shall Ih» ns designated 
by regulations of the Secretary concerned. 

(5) Confinement on bread and water or diminished rations . This punish¬ 
ment may be imposed only upon an enlisted person attached to or embarked in 
a vessel. See 132. Confinement on bread and water or diminished rations involves 
confinement in a place where the person so confined may communicate only 
with authorized |>ersonnel. Hie ration to be furnished a person undergoing a 
punishment of confinement on diminished rations is that specified by the 
authority charged with the adminirtration of the punishment, but the ration 
may not consist solely of bread and water unless this punishment has been 
specifically imposed. When punishment on bread and water or diminished 
rations is imposed, a signed certificate of a medical officer (see 125), containing 
his opinion that no serious injury to the health of the person to be confined will 
be caused by that punishment, must l>c obtained before the punishment is 
executed. The categories of enlisted personnel upon whom this type of punish¬ 
ment may be imposed may be limited by regulations of the Secretary concerned. 
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(0) Extra dutiee. This punishment involves the performance of duties 
in addition t«o those normally assigned to the person undergoing the punish¬ 
ment. Extra duties may include fatigue duties. Military duties of any kind may 
Ik* assigned as extra duty (hut see 125). Extra duties assigned as punishment 
of noncommissioned officers, petty officers, or any other enlisted persons of 
assimilative |>ositions designated by regulations of the Secretary concerned, 
may not lie of a kind which demeans their gradt\sor positions. 

(7) Reduction in grade . Reduction in grade is one of the most severe 
forms of nonjudicial punishment which may Ik* imposed as a penalty for mis¬ 
conduct. Accordingly, a commander's authority to effect a reduction should be 
utilized with discretion. 

As used in Article 15, the phrase “if the grade from which demoted is 
within the promotion authority of the officer imposing the reduction or any 
officer subordinate to the one who imposes the reduction 9 ' does not refer to the 
authority-to promote the individual concerned but to the general authority to 
promote to the grade held by the individual to Ik* punished. 

(8) Forfeiture of pay . Forfeiture involves a permanent loss of entitle¬ 
ment to the pay forfeited. The word “pay," as used with respect to forfeiture of 
pay under Article 15, refers only to the basic pay of the individual plus any sea 
or foreign duty pay. “Basic pay" includes no element of pay other than the basic 
pay fixed by statute for the grade and length of service of the individual con¬ 
cerned and does not include s|K*oinl pay for a special qualification, incentive pay 
for the performance of hazardous duties, proficiency pay, subsistence and 
quarters allowances, and similar types of compensation. If the punishment 
includes l»oth reduction, whether or not suspended, and forfeiture of pay, the 
forfeiture must be based on the grade to which reduced. Also, any monthly 
contribution from his pay that an enlisted poison with dependents is required 
by law to make to entitle him to a basic allowance for quarters must Ik* deducted 
lK*fore the net amount of pay subject to forfeiture is computed. The amount to 
Ik* forfeited will Ik* expreased in dollar amounts only (not in dollars and cents) 
and not in a numlier of days 9 pay or fractions of monthly pay. If the forfeiture 
is to lie applied for more than one month, the amount to lie forfeited per month 
and the number of months should Ik* stated. Forfeiture of pay may not extend 
to any pay accrued before the date of its imposition. 

(9) Detention of pay. Unlike a forfeiture of pay, a detention of pay 
involves only a temporary withholding of pay. The period for which the pay 
is to lie detained, which may not Ik* for,more than one year from tho date 
punishment is imposed, must Ik? specified at I he time the punishment of deten¬ 
tion is imposed. As in the case of a forfeiture of pay, only basic pay plus sea 
or foreign duty pay may l>e detained. The amount to be detained will be 
expressed in dollar amounts only (not in dollars and cents) and not in a number 
of days 9 pay or fractions of monthly pay. If the detention is to be applied for 
more than one month, the amount to l>c detained per month and the numlier of 
months should lie stated. If the punishment includes l>oth reduction, whether or 
not suspended, and detention of pay, the detention must be based on the grade to 
which reduced. Any monthly contribution that an enlisted person with depend¬ 
ents is required by law to make to entitle him to a basic allowance for quarters 
must Ik* deducted before the net amount of pay subject to detent ion is computed. 
The amount of pay detained is returned to the offender at the expiration of the 
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specified period of detention or the offender’s term of service, whichever is 
earlier. Detention of pay may not extend to any pay accrued before the date of 
its imposition. 

d. Combination and apportionment . The punishments of restriction and 
extra duties may be combined to run concurrently * but the combination may not 
exceed the maximum duration imposable for ext ra duties. Neither restriction nor 
extra duties may be combined to run concurrently with correctional custody 
beyond the maximum duration imposable for correctional custody. The punish¬ 
ment of restriction in the case of an officer may not be combined to run con¬ 
currently with arrest in quarters beyond the maximum duration imposable for 
arrest in quarters. The punishment of correctional custody inherently includes 
a form of restriction and may include extra duties. 

As provided by Article 15(b), neither the punishments of arrest in quarters 
and‘restriction in the case of an officer, nor two or more of the punishments of 
correctional custody, extra duties, and restriction in the case of an enlisted 
person, may be combined to run consecutively in the maximum amount impos- 
able for each. All of these punishments are in the nature of deprivation of 
liberty, and when they are combined to run consecutively there must be an 
apportionment in accordance with the provisions of this subparagraph (131</). 
Forfeiture of pay and detention of pay may not be combined to run either con¬ 
secutively or concurrently without an apportionment. Both punishments amount 
to a deprivation of entitlement to pay, either permanently or temporarily. See 
example (2), below, for an illustration of a properly apportioned combination 

Confinement on bread and water or diminished rations may not be imposed 
in combination with correctional custody, extra duties, or restriction. 

In those instances in which an apportionment is required when combining 
certain punishments, the following Table of Equivalent Nonjudicial Punish¬ 
ments, derived from the statutory maximum authorized punishments, will be 
used in substituting one form of punishment for another: 


Tabic of Equivalent Xonjud trial Punishment* 


Kind of punlalimaul 

Cpoti commissioned and warrant 
officer* (To be tired only by an 
officer with UCM Jurisdiction, or 
officer In command or his 

Upon other personnel 

Arm! In quarters. . 

I day. . ..... 


R«*tdc<lon.... 

2 days. ____.......... 1T ....... 

2 days 

IVf day** 

1 day 

Kxtrn duties. 


Correctional custody....... 

. - . . T- f -TT ■ ■ l 

Forfeiture of pay. 

1 day’s pay 

1 day 4 * pay 

IW days' pay* 

Indention of pay. 

1)4 day*’ pay _, 




•Th* factor* drelgnatrd by asterisks In the Uble abom are 2 tnstead of IM when lb* punishment b Imposed by • 
commanding officer below the grade of major or lieutenant commander The ponfehroant of forfeiture and detention of 
pay may not be substituted for the other punishment* listed In the table, nor may those other punishments t* substituted 
for forfeiture or detention of pay. 

Tho use of the foregoing table is illustrated by the following examples: 

(1) A commanding officer in the grade of major or lieutenant com¬ 
mander, or above, mny impose punishment consisting of correctional custody 
for 10 days, extra duties for 15 days, and restriction to limits for 20 days to 
run consecutively, using the following calculation: the authorized maximum 
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correctional custody ini posable is 30 days, of which only 10 days have been 
imposed; 15 days of extra duties can be substituted for 10 of the unused days 
of correctional custody (1% for 1); and 20 days of restriction to limits can 
lie substituted for the remaining 10 days of unused correctional custody (2 for 
1). Additionally, the commanding officer may impose a forfeiture or detent ion of 
pay, or a properly apportioned combination of those punishments, a reduction, 
and an admonition or reprimand. 

(2) A commanding officer in the grade of major or lieutenant com¬ 
mander, or above, may impose upon an enlisted person a forfeiture of 5 days’ 
pay and a detention of 10 days* pay for the first month, the same forfeiture 
and detention for the next month, and a detention of 10 days’ pay for the third 
month. This is calculated as follows: the total amount that may be forfeited 
is one-half of one month’s pay j>er month for two months, or 30 days’ pay. 
However, a total of only 10 days’ pay has been forfeited, leaving a total, per¬ 
missible detention of 30 days’ pay (20 x 1V&)« The monthly allocation of for¬ 
feitures and detentions, shown in the example, has been made because (A) 
the combination of punishments may not operate bo as to deprive the offender 
of more than one-half of his monthly pay in any one month, and (B) the for¬ 
feitures may not b© imposed beyond the second month. Other allocations, 
equally within the above principles,could be made. 

The Table of Equivalent Nonjudicial Punishments may be used only 
when punishment is initially imposed. It may not l>e used in mitigating punish¬ 
ment or at the time of vacation of suspension of punishments. For example, a 
punishment of 20 days’ correctional custody may not, at the end of ten days, 
be mitigated to restriction for more than 10 days as only 10 days of the original 
punishment remains unserved. Also, a punishment of 20 days’ correctional 
custody which has been suspended may not at the time of the vacation of the 
suspension be mitigated to restriction for more than 20 days. 

e. Effective date and execution of punishments . The punishments of 
reduction, forfeiture of pay, and detention of pay, if unsuspended, take effect 
on the date the commanding officer imposes the punishments. Other punish¬ 
ments, if unsuspended, will take effect and be carried into execution ns pre¬ 
scribed by regulat ionsof t he Secretary concerned. 

132. RIGHT TO DEMAND TRIAL. Except in the case of a person at¬ 
tached to or embarked in a vessel, punishment may not be imposed under Article 
15 upon any member of the armed forces who has, before the imposition of the 
punishment under that article, demanded trial by court-martial in lieu of the 
punishment thereunder. He also has the right, in all cases, to refuse trial by 
summary court-martial (Art. 20; lGa; 7S></(1)). Thus, if a serviceman refuses 
both punishment under Article 15 and trial by summary court-mart ial, h^inay 
then be tried, if at all, only by a special or general court-martial. A person is 
attached to or embarked in a vessel if, at the time the nonjudicia! punishment is 
imposed, he is assigned or attached to the vessel, is on lioard for passage, or 
assigned or attached to an embarked staff, unit, detachment, squadron, team, air 
group, or other regularly organized body. If the member is attached to or 
embarked in a vessel, he does not have the right to demand trial by court- 
martial in lieu of punishment under this article unless this right shall lmve 
been specifically granted by regulations of the Secretary concerned. 
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133. PROCEDURE; RECORDS OF PUNISHMENT, a. Procedure for 
Army and Air Force . The commanding officer, upon ascertaining to his satis¬ 
faction after any inquiry he considers necessary that an offense punishable 
under Article 15 has been committed by a member of his command, will, if 
he determines to exercise his Article 15 authority, so notify the member of 
the nature of the alleged misconduct by a concise statement of the offense in 
such terms that a specific violation of the code is clearly stated and inform him 
that he intends to impose punishment under Article 15 for the misconduct 
unless, if such a right exists (132), trial by court-martial is demanded. Also, 
unless prohibited by regulations of the Secretary concerned, the commander 
may notify the member concerned of his intention to recommend to a superior 
commander that the member be punished under Article 15 for his alleged 
misconduct unless, if such a right exists (132), trial by court-martial is de¬ 
manded. The notification will also inform the member that he may submit any 
matter desired in mitigation, extenuation, or defense. In every case, the member 
will be notified that he is not.required to make any statement regarding the 
offense or offenses of which he is accused or suspected and that any statement 
made by him may be used against him in a trial by court-martial. An election 
to accept nonjudicial punishment constitutes a waiver of the right to demand 
trial. A demand for trial does not require that charges be preferred, trans¬ 
mitted, or forwarded, but punishment may not 1* imposed under Article 15 
while the demand is in effect. 

The member will l>e given a reasonable time to reply to the notification of 
intent to impose or recommend the imposition of Article 15 punishment, state 
whether he demands trial by court-martial, if that right exists (132), and 
submit any matter in extenuation, mitigation, or defense he desires to be. 
considered. With resj>ect to an offense or offenses as to which a right to trial 
by court-martial exists blit lias not expressly been demanded, punishment 
may be imposed immediately by the commander indicated in the notice as 
the commander who is to impose the punishment. Punishment may bo imposed 
only by the personal action of the commander or officer delegated that authority 
in accordance with 128a. The mcml>er will be notified of the punishment im¬ 
posed, informed of his right to appeal to the next superior authority, and 
directed to acknowledge receipt of the notification of punishment and to state 
his election regarding an appeal. 

The proceedings will be conducted in writing in all cases involving com¬ 
missioned officers and warrant officers and in all cases in which the punishment 
includes reduction in grade, confinement on bread and water or diminished 
rations, correctional custody, restriction or extra duties for more than 14 days, 
or forfeiture or detention of pay. In other cases the proceedings may be in 
writing or may be conducted orally, following the same sequence. However, 
in any case the member may be permitted to appear in person before the officer 
authorized to impose the punishment, and that officer may personally interview 
witnesses. Any written statements or other documentary evidence pertaining 
to the case which have been considered by the officer authorised to impose the 
punishment shall be attached to the file in the manner prescribed by pertinent 
regulations. When oral proceedings are conducted, the commander will cause 
a summarized record to be made and filed. 
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ft. Procedure for Navy , Marine Corps, and Coast Guard. Unless in 

appropriate cases (132), the accused has demanded trial by court-martial in 
lieu of nonjudicial punishment, the commanding officer will ordinarily inquire 
at the mast, or office hours, into the facts as to any minor offenses allegedly com¬ 
mitter] by a member of his command. If, where permitted under 132, the ac¬ 
cused lias demanded trial by court-martial, the commanding officer may proceed 
in accordance with S3 without a mast or office hours hearing, except that he may 
not impose nonjudicial punishment while the demand is in effect*. An accused 
who does not demand trial by court-martial in lieu of nonjudioial punishment 
may nevertheless 1 m> tried by court-martial if the circumstances of the case so 
warrant. 

Subject to the foregoing, when the mast or office hours procedure is fol¬ 
lowed, the accused will lie accorded a hearing which shall include the following 
elemental requirements: 

(1) Presence of the accused Ijofore the officer conducting the mast. 

(2) Advice to the accused of the offenses of which he is suspected. 

(3) Explanation to the accused of his rights under Article 31 (b) of the 
Uniform Code of Military Justice. 

(4) Presentation of the information against the accused, either by the 
testimony of witnesses in person or by the receipt of their written statements, 
copies of the latter being furnished to the accused. 

(5) Availability to the accused for his inspection of all items of informa¬ 
tion in the nature of physical or documentary evidence which will 1 h? considered. 

(6) Full opportunity to the accused to present any matters in mitigation, 
extenuation, or defense of the suspected offenses. At the completion of the 
hearing, the commanding officer may impose punishment under Article 15. 

Under extraordinary circumstances, the commanding officer may designate 
an officer to conduct the hearing, deseri!>ed above, and that officer shall there¬ 
after promptly provide him with a summary transcript of all information pre¬ 
sented at the hearing and having any l>earing on the guilt or innocence of the 
accusod.and the quantum of punishment to be imposed. Upon the receipt of that 
transcript, punishment under Article 15 may he imposed without further 
hearing. 

The record of a court of inquiry or other fact-finding body, in which pro¬ 
ceeding the accused was accorded the rights of a party with respect to an act 
or omission for which nonjudicial punishment is contemplated, may l>c substi¬ 
tuted for the impartial hearing required al>ove. 

A summary transcript of all information presented at a hearing and having 
any bearing on the guilt or innocence of the accused and the quantum of punish¬ 
ment to be imposed, or a copy of die report of a court of inquiry or other fact¬ 
finding body, together with any additional information presented by the 
accused, shall be forwarded with any reference of a breach of discipline to a 
superior comi>etent authority when that reference is made under the policy 
set forth in 129. If the superior competent authority impose** punishment under 
Article 15, the accused shall be notified personally or in writing as soon as prac¬ 
ticable of the punishment imposed. 

The officer imposing punishment shall cause the accused to be promptly 
and fully informed of his right to appeal from the punishment so imposed. 
Receipt of all written communications by an accused must be by written in¬ 
dorsement through pruj>or channels. 
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Admonitions and reprimands imposed as punishments under Article 15 
shall be by written communication through proper channels in the case of a 
commissioned officer or warrant officer, and may, in any caw, b© by written 
communication. 

c. Records of punishment. Consistent with the requirements of this chap¬ 
ter, records of nonjudicial punishment shall be in that form and contain that 
matter prescribed by regulations of the Secretary concerned. These regulations 
will also provide for the disposition of records of nonjudicial punishment, 

134. SUSPENSION, MITIGATION, REMISSION, AND SETTING 
ASIDE. Under Article 15(d), the officer who imposes the punishment or his 
successor in command may, at any time, remit or mitigate any part or amount 
of the unexecuted portion of the punishment imposed and may set aside in whole 
or in part, the punishment, whether executed or unexecuted, and restore all 
rights, privileges, and property affected. He may also mitigate reduction in 
grade, whether executed or unexecuted, to forfeiture or detention of pay. In 
addition, he may, at any time, suspend probat ionary any part or amount of the 
unexecuted portion of the punishment imposed and may suspend probationally 
a reduction in grade or a forfeiture, whethe-r or not executed. An uncollected 
forfeiture of pay shall be considered as unexecuted. A “successor in command,” 
within the meaning of Article 15, shall be as prescribed by regulations of the 
Secretary concerned. 

Pursuant to Article 15(a), relating to the promulgation of rules concern¬ 
ing the suspension of punishments, the following rules are prescribed: 

(1) An executed punishment of reduction or forfeiture may be sus¬ 
pended only within a period of four months after the date of its imjH>sition. 

(2) Suspension of a punishment may not be for a period longer than six 
months from the date of the suspension, and the expiration of the current en¬ 
listment or term of service of the |>erson involved automatically terminates 
the period of suspension. 

(3) Unless the suspension is sooner vacated, suspended portions of the 
punisliment are remitted, without further action, upon the termination of the 
period of suspension. 

(4) Vacation of suspension may be effected by any commanding officer 
or officer in charge competent to impose upon the offender concerned punish¬ 
ment of the kind and amount involved in the vacation of suspension. 

Although a formal hearing is not necessary to vacate a suspension, if the 
punishment suspended is of the kind set forth in Article 15(e) (l)-(7), the 
probationer should, unless impracticable, be given an opportunity to appear 
before the officer authorized to vacate suspension of the punishment to rebut 
any derogatory or adverse information upon which the proposed vacation Is 
based, and may lie given the opportunity so to appear in any case. 

When mitigating— 

(1) arrest in quarters to restriction; 

(2) confinement on bread and water or diminished rations to correc¬ 
tional custody; 

(3) correctional custody or confinement on bread and water or dimin¬ 
ished rations to extra dut ies or restriction, or both; or 

( 4 ) ext ra duties to restrict ion ; 

the mitigated punishment may not l>e for a greater period than the punishment 
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mitigated. For example, if a punishment of arrest in quarters for 15 days is to 
be mitigated to restriction to specified limits, the duration of the restriction 
may not exceed 15 days. Similarly, when mitigating forfeiture of pay to deten¬ 
tion of pay, the amount of the detention may not be greater than the amount 
of the forfeiture. When mitigating reduction in grade to forfeiture or detention 
of pay, the amount of the forfeiture or detention may not be greater than the 
amount that could have been imposed initially under Article 15 by the officer 
who imposed the punishment mitigated. Thus, if a commander in a grade below 
major or lieutenant commander imposes a reduction and it is later mitigated by 
him or superior authority, the maximum mitigated punishment would be 7 
days' forfeiture of pay or 14 days’ detention of pay (131). Restriction may not 
be mitigated to a lesser period of other punishments in the nature of deprivation 
of liberty, such as correctional custody or extra duties, for restriction is the 
least severe form of deprivation of liberty. 

The power to set aside punishments and restore rights, privileges, and 
property affected by the executed portion of a punishment should ordinarily 
be exercised only when the authority considering the case believes that, under 
all the circumstances of the case, the punishment has resulted in a clear injustice. 
Also, the power to set aside an executed punishment and mitigate a reduction 
in grade to a forfeiture or detention of pay should ordinarily lie exercised only 
within a reasonable time after the punishment has become executed. In this 
connection, four months is a reasonable time in the absence of unusual cir¬ 
cumstances. 

An application for suspension, mitigation, remission, or setting aside of 
the punishment in whole or‘in part not made within a reasonable time may be 
rejected by the authority to whom the application is made. In the absence of un¬ 
usual or special circumstances, such an application made more than 15 days 
after the punishment was imposed may l>e considered as not having been made 
within a reasonable time. 

135. APPEALS. A person punished under the authority of Article 15 who 
considers his punishment unjust or disproportionate to the offense may, through 
the proper channels, appeal to the next superior authority. The appeal shall be 
promptly forwarded and decided, but the person punished may, in the mean¬ 
time, 1x5 required to undergo the punishment adjudged (Art 15(e)). An appeal 
not made within a reasonable time may Ixj rejected by the superior authority. 
In the absence of unusual circumstances, an appeal made more than 15 days 
after the punishment was imposed may be considered as not having been made 
within & reasonable time. Authority “superior” to a particular commanding 
officer is the authority normally superior in the chain of command or any other 
authority who may be designated as a superior for the purposes of Article 15, 
under regulations which the Secretary concerned may prescribe. However, 
when the punishment has been imposed under a delegation of a commander’s 
power to impose nonjudicial punishment (see 128), the appeal will not be di¬ 
rected to that commander. 

Appeals will be made in writing and may include the appellant's reasons 
for regarding the punishment as unjust or disproportionate. Before acting on 
an appeal from any punishment of the kind set forth in Article 15(e) (l)-(7), 
the authority who is to act on the appeal shall refer the case to a judge advocate 
of the Army, Navy, Air Force or Marine Corps, or a law specialist or lawyer of 
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the Marine Corps, Coast Guard, or Transportation Department for considera¬ 
tion and advice, and may so refer the case upon appeal from any punishment 
imposed under Article 15. When a case is referred to a judge advocate, law 
specialist, or lawyer for consideration, he is not limited to an examination of 
any written matter comprising the record of proceedings and may make any in¬ 
quiries he determines to Ik* desirable. If the authority to whom an appeal is 
made has no legal personnel of the categories mentioned above serving on his 
staff or otherwise available to him, he may either— 

(t) refer the case for consideration and advice by appropriate legal |>er- 
sonnel of one of those categories serving on the staff of another commander 
or 

(2) refer the case for action to a superior authority who has appropriate 
legal personnel available to him for this purpose. 

In acting upon an appeal, the superior authority may exercise the same 
[lowers with respect to the punishment imposed as may l>e exercised under 
Article 15(d) by the officer who imposed the punishment or bis successor in com¬ 
mand. Thus, under the conditions set forth in 134, he may suspend, remit, miti¬ 
gate, or set aside in whole or in part, the punishment imposed. After having con¬ 
sidered an appeal, the superior authority will transmit to the appellant, through 
channels, a written statement of his disposition of the case. Under Article 15(e), 
any superior authority may exercise the same lowers as may be exercised by 
the officer who imposed the punishment or his successor in command under 134 
and Article 15(d), whether or not an appeal has lieen made from the punish¬ 
ment If authorized by regulations of the Secretary concerned, a superior 
authority who is a commanding officer exercising general court-martial jurisdic¬ 
tion, or is an officer of general or flag rank in command, may, under Article 
15(a), delegate those powers lie has as a superior authority under Article 15(e) 
and this chapter to a principal assistant 
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RULES OF EVIDENCE 


136. SYNOPSIS OF CHAPTER. In this synopsis, the references on the 


left are to paragraphs; those on the right are to pages. 
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137, GENERAL. The rules stated in this chapter are applicable in cases be¬ 
fore courts-martial, including summary courts-martial, and a summary court- 
martial has the same discretionary power as a military judge concerning the re¬ 
ception of evidence. So far as not otherwise prescribed in this manual, the rules 
of evidence generally recognized in the trial of criminal cases in the United 
States district courts or, when not inconsistent with those rules, at common 
law will be applied by courts-martial. See 57 as to who shall make the rulings 
and decisions of the 09111 ! with respect to the admissibility of evidence and 
other interlocutory matters in general and special court-martial cases. 

Unl«« it is shown that the relaxation of the rules of evidence might in¬ 
juriously affect the substantial rights of the accused or the interests of the 
United States, the military judge or the president of a special court-martial 
without a military judge may as a matter of discretion relax them as to interloc¬ 
utory matters relating to an application for a continuance (see 58) or to the 
availability of witnesses (see 1455, c; Art* 49(d)). For example, with respect to 
these matters it is permissible to receive in evidence affidavits, certificates of 
military and civilian officials, and other writings of similar apparent authentic¬ 
ity and reliability, such as a certificate of a physician as to the illness of a wit¬ 
ness. See 75c? as to matters in extenuation or mitigation, 122 c as to matters con¬ 
cerning the question as to whether further inquiry into the mental condition of 
the accused should be made, and 1485 as to the use of affidavits or other written 
statements to prove the diameter of the accused. 

In court-martial trials conducted in foreign countries, certain categories 
of witnesses may, by virtue of treaty or executive agreement, have privileges 
in addition to those mentioned in this chapter. 

Evidence to lie admissible (competent) must primarily lie relevant. Evi¬ 
dence is not relevant, as that term is used in this manual, when the fact which 
it tends to prove is not part, of any issue in the case. Also, evidence is not relevant 
when, though the fact intended to lie proved thereby is part of an issue in the 
case, the evidence itself is too remote to have any appreciable probative value 
for that pun**#** As used in this manual with reference to the pertinency of 
evidence, “material evidence” has the same meaning as “relevant evidence.” 

Evidence which is apparently irrelevant may be admitted provisionally 
at the discretion of the military judge or the president of a special court-martial 
without a military judge upon a statement of the party offering it that other 
facts later to bo proved will show its relevancy, but the evidence should after- 
warti lie excluded, and the memliers of the court instructed to disrepml it, if its 
relevancy is not ultimately shown. It is generally more desirable, however, to 
require the party offering the evidence first to prove the facts showing its 
relevancy. 

The military judge or'tho president of a special court-martial without a 
military judge may as a matter of discretion limit the number of witnesses 
called by either side to testify to the same matter if it apjiears that the testi¬ 
mony of the excluded witnesses would l>e merely cumulative. 

138. PRESUMPTIONS AND PERMISSIBLE INFERENCES; DI- 
RECT AND CIRCUMSTANTIAL EVIDENCE; REAL EVIDENCE; 
TESTIMONIAL KNOWLEDGE; OPINION EVIDENCE; CHARACTER 
EVIDENCE; EVIDENCE OF OTHER OFFENSES OR ACTS OF MIS¬ 
CONDUCT OF THE ACCUSED; EVIDENCE OF HABIT OR USAGE. 
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cl Presumptions and permissible inferences. (1) Presumptions. The term 
“presumption” is applied to facts which courts are bound to assume in the 
absence of adequate evidence to the contrary. Examples of presumptions are— 
An accused person is presumed to be innocent until his guilt is proved beyond 
a reasonable doubt; and an accused is presumed to have been sane at the time 
of the offense charged, and to lx* sane at the time of trial, until a reasonable 
doubt of his sanity at the time in question is raised by the evidence. Sec also 
148 as to the presumption of competency of witnesses. 

These presumptions are procedural rules governing the production of evi¬ 
dence and do not themselves supply evidence. 

(2) Permissible infercnres . There are a number of permissible inferences 
encountered in the trial of criminal cases which are sometimes loosely referred 
to as “presumptions” but which actually are not presumptions at all but are 
merely well-recognized examples of the use of circumstantial evidence. The 
drawing of these inferences is not mandatory, and their weight or effect is to 
be measured only in terms of their logical value. The weight which should be 
given to any inference will depend upon all the circumstances attending the 
proved facts which give rise to the inference. The fact that evidence is intro¬ 
duced to show the nonexistence of a fact which might be inferred from proof 
of other facts does not, if the evidence can reasonably lx? disbelieved, necessarily 
destroy the logical value of the inference, but the rebutting evidence must be 
weighed against the inference. The same is true if the evidence is introduced 
to show the nonexistence of the facts upon which the inference is based. In 
drawing and weighing inferences, and in considering evidence introduced in 
rebuttal thereof, common sense and a general knowledge of human nature and 
the ordinal*}* affairs of life should lx* applied. 

Some examples of common inferences, only the first example having a 
presumption also present, are— 

Since most persons are sane, it may be inferred that a certain person 
is sane and that he was sane at any given time. Thus, it may be inferred that 
an accused was sane at the time of the offense and is sane at the time of 
trial. The inference of sanity permits consideration of all the evidence in 
the light of the general human experience that most persons are sane. 

It may lx* inferred that n sane person intended the natural and probable 
consequences of acts shown to have been intentionally committed by him. 

When it is shown that a person was acting as a public officer, it may be 
inferred that he was legally in office and that he performed his duties 
properly. 

It may be inferred that a condition shown to have existed at one time 
continues to exist. Thus, it may lx? inferred that a person's residence remains 
unchanged; for instance, it may be inferred that at the time of trial a 
deponent continues to reside where he resided at the time his deposition 
was taken. Also, proof that a certain condition existed at one time will 
support an inference of its earlier existence if the subsequent condition 
is one which ordinarily would not exist unless it had also existed at the 
earlier time. For example, proof that immediately after a collision the 
lights on a vehicle were not burning, although in working order at that 
time, would support an inference that the lights had not been turned on at 
the time of the collision. 
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Proof that a letter correctly addressed and properly stamped or franked 
was deposited in the mail will support an inference that it was delivered 
to the addressee-, and a similar inference is permissible in regard to tele¬ 
grams regularly filed with a telegraph company for transmission. 

Identity of name ordinarily will support an inference of identity of 
person. Whether or not this inference may be drawn in a particular case, 
and the weight to b© given to it if it is drawn, will depend upon how com¬ 
mon the name is and upon other circumstances. 

When it is shown that a person was in possession of recently stolen 
property or a part thereof, it may be inferred that the person stole the 
property and, if it is shown that the proj)erty was stolen from a certain 
place at a certain time and under certain circumstances, that lie stole it from 
that place at that time and under those circumstances. 

It may be inferred that one who lias assumed the custody of another’s 
property has stolen the property if he refuses or fails to account for or 
deliver it when an accounting or delivery is due. 

The fact that one or more inferences contradict or are inconsistent with one 
or more other inferences does not necessarily neutralize or destroy the infer¬ 
ences on either side of the question. The relative weights of conflicting infer¬ 
ences should be assessed in accordance with the logical value of each in the 
light of all attendant circumstances. 

6 . Direct and circumstantial evidence . Evidence which tends directly to 
prove or disprove a fact in issue is called direct evidence. Evidence which tends 
directly to prove or disprove not a fact in issue but a fact or circumstance from 
which, either alone or in connection with other facts or circumstances, one mav, 
according to the common experience of mankind, reasonably infer the existence 
or nonexistence of another fact which is in issue is called indirect or circum¬ 
stantial evidence. For example, on a charge of larceny of a wallet, testimony of 
a witness that he saw the accused take the wallet from the coat of the owner is 
direct evidence that the accused took the wallet, and testimony of a witness that 
he found the wallet hidden in the locker of the accused is circumstantial 
evidence that the accused took it 

Circumstantial evidence is not resorted to as a secondary or inferior kind of 
evidence or only when there is an alxsence of direct evidence. It is admissible 
even when there is direct evidence. There is no general rule for contrasting the 
weight of circumstantial and direct evidence. The assertion of an eyewitness may 
lie more convincing than contrary inferences that may be drawn from certain 
circumstances. Conversely, an inference drawn from one or more circumstances 
may be more convincing than a contrary assertion of an eyewitness. 

c. Real evidence. Physical objects, such as clothing, jewelry, weai>ons, and 
marks or wounds on a person’s body, may lie received or exhibited in evidence 
if they are relevant to an issue in the case. Evidence of this kind is called real 
evidence. I f an item of real evidence which has been introduced in the case is not 
to be attached to the record of trial because of the impossibility or impractica¬ 
bility of doing so or for some other reason, the item should be clearly and 
accurately described for the record by testimony, photographs, or other means 
so that it may I*e considered properly uponTevicw of the case. See also 5 id. 

d. Testimonial knowledge. Ordinarily, a witness is qualified to speak only 
of what he has learned through his senses. For instance, a sentry might testify 
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that while on a sentry post at night he heard two shots and saw two persons 
running in the distance, but he may not proceed further and state that the shots 
killed a man and that one of the persons running was the accused if his informa¬ 
tion as to the effect of the shots and the identity of the persons running away is 
Imsed on rumor and gossip heard the following day. 

That a witness is not able to testify with positive or absolute certainty about 
a fact which he has personally observed, or concerning which he is otherwise 
qualified to testify (see, for example, 138<r), goes only to the weight and not to 
the admissibility of whatever testimony he may be able to give with respect to 
that fact. 

A witness may testify as to his own age, including the date of his birth. 
Similarly, a witness who is a near relation or an adoptive parent of a person may 
test ify ns to the person's age, including the person's date of birth. 

e. Opinion evidence . It is a general rule that a witness must state facts 
and not his opinions or conclusions. However, if an inference drawn by a wit¬ 
ness from certain facts personally observed by him is of a kind which is com¬ 
monly drawn and which cannot, or ordinarily cannot, adequately l*e conveyed to 
the court by a mere recitation of the observed facts, the witness may state the 
inference, when the matter inferred is relevant, even though the inference 
amounts to an opinion or conclusion. Examples of admissible inferences of this 
kind are the speed of an automobile, whether a voice heard was that of a man, 
woman, or child, and whether or not a person was drunk. As to the expression 
of opinion with respect to general mental condition, see 122c. Sec also 138/(1) as 
to opinion evidence concerning character, 138A concerning habit or usage, and 
143ft(1) as to opinion evidence concerning handwriting. That a witness is not 
able to testify with positive or absolute certainty about a fact which he has 
personally observed, or concerning which he is otherwise qualified to testify, 
goes only to the weight and not to the admissibility of whatever testimony he 
may be able to give with respect to that fact 

An expert witness—that is, one who is skilled in some art, trade, profession, 
or science or who has had specialized training or experience in relation to mat¬ 
ters which are not generally within the knowledge of men of common education 
and experience —may express an opinion on a matter which is within his spe¬ 
cialty and which is involved in the inquiry. Before being permitted to express 
his opinion, it should be shown that he is an expert in the specialty. A showing 
of expert qualifications may be waived, however, either expressly or by a failure 
to object, on the ground of a lack of such a showing to the reception in evidence 
of testimony of an expert nature. 

Expert testimony may be adduced in several ways. An expert witness may 
be asked to state his relevant opinion shown to have lx»en based on his personal 
observation or on an examination or study conducted by him. including an ex¬ 
amination or study by him of reports of others of a kind customarily considered 
in the practice of the expert's specialty, without introducing in evidence or 
specifying hypothetically or otherwise in the question the particular data upon 
which the opinion was based and without showing the details of the expert's 
observation, examination, or study. The expert may be required, on direct or 
cross-examination, to specify the data upon which his opinion was based and to 
relate the details of his observation, examination, or study. If in the course of 
doing so he refers to matters which, if themselves regarded as evidence in the 
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case would be inadmissible and might improperly influence the members of the 
court, as when a psychiatrist testifies that his opinion as to the accused’s mental 
responsibility was based in part on the accused’s past criminal record, the 
military judge, or the president of a special court-martial without a military 
judge, should instruct the members of the court in open session that these mat¬ 
ters are to lx* considered only with respect to the weight to be given to the expert 
opinion. 

An expert witness may also be asked to express an opinion upon a hypo¬ 
thetical question—a question assuming a certain state of facts to- eaist—if the 
question is based on facts in evidence at the time the question is asked or, if the 
military judge or the president of a special court-martial without a military 
judge as a matter of discretion so permits, on facts which are later to be 
received in evidence. If evidence of these facts is not later introduced, the 
hypothetical opinion based on them should be excluded and the members 
of Uie court instructed to disregard it* The requirement that hypothetical 
questions, and the answers thereto, shall be based upon facts in evidence 
does not apply, however, to questions asked upon cross-examination for the pur¬ 
pose of testing the credibility of the expert witness. See 149i(l). 

An expert witness who to some extent has based an opinion upon his study 
of books or papers dealing with his specialty may be cross-examined as to that 
opinion by reference to any reputable works in his field, including works not 
relied upon by the expert witness in his testimony. 

An admissible opinion or conclusion may be regarded as evidence of the 
matter to which the opinion or conclusion relates. 

f. Character evidence—Proof of character; character of the accused; 
of others . (1) Proof of character . When proof of the character of a person is 
admissible, the opinion of a witness as to that persons character may be received 
in evidence if it is shown that the witness has such an acquaintance or relation¬ 
ship with the person as to qualify him to form a reliable opinion in this respect* 
Another method of proving character is by introducing evidence of reputation 
for the kind of character involved. By “reputation” is meant the repute in which 
a person generally is held in the community in which he lives or pursues his 
business or profession. Testimony concerning the reputation of a person in the 
community in which he lives or pursues his business or profession must come 
from someone whose knowledge of that reputation was gained from having 
himself been a member of the community in question. Thus, testimony of this 
kind by one who has merely visited the community of a person for the purpose 
of investigating his character is inadmissible. In the military service, “com¬ 
munity” includes an organization, port, camp, ship, or station. 

See 14fi£> as to the use of affidavits or other written statements to prove the 
character of the accused. 

(2) Character of the accused. Evidence that the accused has a bad moral 
character may not be introduced for the purpose of raising an inference of guilt, 
although this evidence may b© introduced for the purpose of rebutting evidence 
of good moral diameter introduced by the defense. 

To show the probability of his innocence, the accused may introduce evi¬ 
dence of his ow n good character, including evidence of his military record and 
standing as shown by authenticated copies of efficiency or fitness reports or 
otherwise and evidence of his general character as a moral, well-conducted per- 
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son and law-abiding citizen* However, he may not, for this purpose, introduce 
evidence as to some specific trait of character unless evidence of that trait would 
have a reasonable tendency to show that it was unlikely that he committed the 
offense charged. For example, evidence of good character as to peaceableness 
would be admissible to show the probability of innocence in a prosecution for any 
offense involving violence, but it would not be admissible for such a puqxase in a 
prosecution for a non-violent theft. After the accused introduces evidence as to 
his good diameter, the prosecution may, in rebuttal, introduce evidence as to his 
bad character. However, the character evidence in rebuttal which may properly 
be received will l>o limited by the scope of the character evidence introduced by 
the accused. Thus, when in a prosecution for larceny the accused has confined 
his proof of good character to evidence of his good character as to honesty, the 
prosecution may not show in rebuttal that the accused has a bad character ns to 
general morality and conduct but will lie limited, with respect to the introduc¬ 
tion of diameter evidence in rebuttal, to proof of his bad diameter as to honesty; 
but if the accused has introduced evidence of his general good character as a 
moral and law-abiding person the -prosecution may show not only that the ac¬ 
cused has a bad moral character generally but also that he has a bad character 
as to honesty. 

The prosecution is not limited in its rebuttal of evidence of the accused’s 
good character to the method of proving character used by the defense. Conse¬ 
quently, the prosecution may use opinion evidence of bad diameter in rebuttal 
of reputation evidence of good character presented by the defense and may use 
reputation evidence of bad character in rebuttal of opinion evidence of good 
character presented by the defense. Additionally, if a defense witness testifies 
as to the good reputat ion of the accused, the prosecution may cross-examine the 
witness as to his personal opinion of the character of the accused, provided the 
witness is qualified to express such an opinion. Also, if a defense witness testifies 
tlint in his opinion the accused has a good character, the prosecution may cross- 
examine the witness concerning the reputation of the accused, provided the 
witness is qualified to testify concerning the accused's reputation. In all these 
situations, however, the prosecution will Ik? bound by the general limitations 
upon the introduction of evidence of bad character in rebuttal previously 
mentioned. 

The prosecution may not, for the purpose of rebutting evidence of the 
accused’s good character, introduce evidence of other specific offenses or acts 
of misconduct of the accused unless that evidence is in rebuttal of evidence 
introduced by the defense that other offenses or acts of misconduct were not 
committed (see the seventh paragraph of 1536(2)(6)) or is admissible under 
138y. See also 75 d. 

If the accused testifies as a witness, the prosecution may, for the purpose 
of impeaching his credibility, show that the accused lias a bad character as to 
truth and veracity. If the credibility of the accused is attacked on this or any 
other ground, the defense may show that the accused’s character as to truth and 
veracity is good. See 1536(2) (a). 

(3) Character of persons other than the accused. Evidence as to the char¬ 
acter of persons other than the accused is admissible when it is relevant to an 
issue in the case. Thus, for example, when there is a question as to whether the 
accused was acting in the heat of sudden passion caused by adequate provoca¬ 
tion in taking the life of a person who purportedly attacked him (see 198<z, 
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Voluntary manslaughter) or as to whether the accused was acting in self- 
defense or in defense of another (see 216c), it may be shown that the alleged 
victim of the homicide or assault had a violent character or that he had a 
peaceable character. This evidence is admissible because of its relevancy to the 
inquiry as to whether the alleged victim had provoked the accused or as to 
whether the alleged victim had been the aggressor. It may also lie shown in 
such a case that the accused, at the time of his act, was aware of the violent or 
peaceable character of the alleged victim or entertained a belief with respect to 
that character, for this evidence would have some bearing upon the question as 
to the reasonableness and extent of the passion or apprehension of danger on 
the part of the accused. When it may l)e shown, for example, that the alleged 
victim had a violent character, evidence of specific acts of violence of the alleged 
victim is admissible to show his violent character as well as opinion or reputa¬ 
tion evidence of his violent character (see (1) above). Likewise, when the 
accused's knowledge or belief, possessed at the time of his act, that the alleged 
victim had a violent character has ljeen sliowm, evidence that the accused at that 
time knew* of specific acts of violence of the alleged victim or entertained a 
belief with respect to those acts is admissible. 

Proof of bad moral character of persons other than the accused, including 
his a.^>ciates and confederates, is not admissible to raise an inference of the 
accused's guilt by an implication that lie also must have l>een a person of bad 
morn! character. 

See 153ft(2) (a) and the fifth paragraph of 158ft(2) ( b) as to the admissi¬ 
bility of evidence of the character of witnesses and of alleged victims of sexual 
offenses. 

g. Evidence of other offenses or acts of misconduct of the accused . 

The general rule is that evidence of other offenses or acts of misconduct of the 
accused is not admissible as tending to prove his guilt, for ordinarily this evi¬ 
dence would be useful only for the purpose of raising an inference that the 
accused has a disposition to do acts of the kind charged or criminal acts in 
general and, if the disposition thus inferred was to be made the basis for an 
inference that he did the act charged, the rule forbidding the drawing of an 
inference of guilt from evidence of the bad moral character of the accused would 
apply. However, if evidence of other offenses or acts of misconduct of the ac¬ 
cused has substantial value as tending to prove something other than a fact to 
be inferred from the disposition of the accused or is offered in proper rebuttal 
of matters raised by the defense, the reason for excluding the evidence is not 
applicable. For instance, evidence of other offenses or acts of misconduct of the 
accused is admissible in t he following circumstances: 

(1) When it tends to identify the accused as the perpetrator of the 
offense charged. 

Example: Two adjoining buildings are burglarized on the same night 
and in a similar manner. It is permissible to show upon the 
trial of an accused for burglarizing one of the buildings that 
lie participated in the burglary of the other, for this evidence 
has a reasonable tendency to establish that he participated in 
the burglary charged. 
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Example: The accused is charged with burglary. Evidence is admissible 
that the burglar left a pistol at the scene of the burglary and 
that the pistol had recently been stolen from X by the 
accused. 

Example: The accused is being tried for inducing X to turn over a large 
sum of money by a peculiarly ingenious fraudulent scheme. 
Evidence that the accused obtained money from Y by the 
same scheme is admissible. 

(2) When it tends to prove a plan or design of the accused. 

Example: The accused is being tried for having obtained money from 

Z by going through a marriage ceremony with her, securing 
the funds on a false representation that he would invest them 
for her, and then absconding. Evidence that lie pursued the 
same course with W, X, and Y is admissible. 

(3) When it tends to prove knowledge or guilty intent in a case in 
which these matters are in issue. 

Example: The accused is charged with receiving stolen goods knowing 
them to have been stolen. Evidence that before the occasion 
charged he had received stolen goods under similar circum¬ 
stances is admissible as tending to prove that on the occasion 
charged he knew that the goods which were then received 
by him had lieen stolen. 

Example: The accused is charged witli larceny of property liclonging 
to X. Evidence that the accused sold the property is admis¬ 
sible—even if the sale is itself an offense—since this evidence 
would tend to prove that he intended to deprive X of the 
projwrty permanently. 

But: On a charge of assaulting a person and intentionally inflict¬ 

ing grievous bodily harm, a former assault oi\a third person 
under entirely different circumstances would not be admis¬ 
sible, for it would have no bearing on the intent in the case 
charged. 

(4) When it tends to show the accused’s consciousness of guilt of the 
offense charged. 

Example: The accused is charged with homicide. Evidence that tlie 
accused had absented himself without proper authority 
shortly after the homicide is admissible as tending to show 
the accused’s consciousness of guilt of the homicide. 

(5) When it tends to prove motive. 

Example: The accused is charged with desertion with intent to remain 
away permanently. The fact that at the time of the alleged 
desertion the accused had allegedly committed larceny and 
knew that he was under investigation or awaiting trial for 
that offense would 1)© admissible as evidence of a motive to 
desert. 

Example: The accused is charged with falsification of his accounts. 

Evidence that he had stolen some of the goods to bo accounted 
for is admissible as tending to show that ho had a motive to 
falsify the accounts for the purpose of concealing the theft. 
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But: On a charge of falsification of accounts, evidence of falsi¬ 

fication in a totally distinct transaction would be inadmis¬ 
sible, for that evidence does not bear upon the involvement 
of the accused in the offense charged but bears solely upon 
his moral character. 

(6) When it tends to rebut a contention, express or implicit, made by 
the accused that his participation in the offense charged was the result of 
accident or mistake or was the result of entrapment. 

Example: The accused is charged with an offense involving an accusa¬ 
tion that he administered poison to X. The accused, expressly 
or by implication, defends on the ground that he admin¬ 
istered the poison to X as a result of accident or mistake. 
Evidence that the accused had poisoned other persons is 
admissible if the circumstances of the other acts are so similar 
to the circumstances of the act charged that the other acts 
tend to show* that the act charged was not the result of 
accident or mistake. 

Example: The accused is charged with selling military property with¬ 
out proper authority. lie defends on the ground of entrap¬ 
ment, claiming that the sale was solicited by a government 
agent. Evidence that on previous relatively recent occasions 
the accused had sold military proj>ei*ty without proper author¬ 
ity is admissible to show that on the occasion charged the 
accused was not an otherwise unwilling participant. 

(7) When it tends to rebut any issue raised by the defense, unless its 
sole purpose (sec the fourth paragraph of 138/(2)) is to rebut evidence of 
the accused's good character. 

Example: The accused is charged with murder committed by stabbing 
the alleged victim with a knife, and he defends on the ground 
that he took the life of the victim in self-defense. Evidence 
that shortly before the homicide the accused had threatened 
another person with a knife in the absence of any appre¬ 
hension of harm is admissible as tending to show that the 
accused was the aggressor with respect to the homicide 
charged. 

I f evidence of other offenses or acts of misconduct of the accused is ad¬ 
mitted under the above provisions, the military judge, or the president of a 
special court-martial without a military judge, should instruct the members of 
the court in open session concerning any limitations upon the purpose for which 
the evidence may be considered. See 73a. 

Evidence that the accused hoe committed other offenses or acts of miscon¬ 
duct not amounting to proof of conviction thereof is not admissible, on cross- 
examination of the accused or otherwise, merely to impeach his credibility as a 
witness; but if that evidence is in rebuttal of evidence introduced by the defense 
that other offenses or acts of misconduct were not committed or is for some other 
reason admissible independently of impeachment it will also be admissible to 
impeach the accused's credibility as a witness, provided it has a tendency to do 
so. Evidence that the accused was convicted of a crime invol ving moral turpitude 
or otherwise affecting his credibility is admissible to impeach his credibility 
if he testifies. See 1534(2) (4). When evidence that the accused was convicted 
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of cruiio is introduced before the findings and is of a kind which is then admis¬ 
sible only for the purpose of impeaching his credibility as a witness, the military 
judge, or the president of a special court-martial without a military judge, 
should instruct, the members of the court in open session that in arriving at the 
findings they may consider the evidence only for the purpose of determining 
the credibility of the accused. 

It. Evidence of habit or usage . Evidence that a person was in the habit 
of doing a certain thing in a certain way, or that he had been doing a certain 
thing in a certain way as a matter of usage, is admissible as tending to prove 
that he acted according to his habit or usage on a specified occasion. Evidence 
of specific instances of behavior is admissible to prove habit or usage if the 
evidence is of a sufficient number of instances to warrant a finding of the habit 
or usage. The most common instance of admissible evidence of habit or usage is 
evidence of the regular course of action in a business or calling. 

See, however, 138/(2) and g as to the rule forbidding the drawing of an 
inference of guilt from evidence of the bud moral character of the accused. 

139. HEARSAY RULE. a. General rule. A statement which is offered 
in evidence to prove the truth of the matters stated therein, but which was not 
made by the author when a witness l>cforc the court at the hearing in which it 
is so offered, is hearsay. The word “statement” means not only an oral or written 
expression but also non-verbal conduct of a |ierson intended by him as a substi¬ 
tute for words in expressing the matter stated. Hearsay may not be recited or 
otherwise introduced in evidence, am! it does not become competent .evidence 
by reason of a mere failure to object to its reception in evidence. This rule sim¬ 
ply means that a fact cannot be proved by showing that someone stated it was a 
fact. The basis of the rule is the fundamental principle, which is subject to 
certain well-established exceptions, that in a criminal prosecution the testimony 
of the witnesses shall be taken before the court, so that at the time they give the 
testimony offered in evidence they will be sworn and will Ik* subject to cross- 
examination, the scrutiny of the court, and confrontation by the accused. Hear¬ 
say as defined al>ove includes the testimony of a witness given at the hearing 
that on another occasion he made a certain statement, if that statement is offered 
to prove the truth of the matters stated and has not been adopted by the witness 
as a part of his testimony at the hearing. 

The fact that a given statement was made may itself l>e relevant. If this is 
so, the making of the statement mny In' shown by any comjietent evidence, not 
for the purpose of proving the truth of what was stated but for the purpose 
of proving the fact that it was stated. 

b. Illustrations . Lieutenant A had conducted a preliminary inquiry (326) 
into the alleged offense. Testimony by Lieutenant A at the trial that persons 
other Ilian the accused stated certain facts at the inquiry would lie inadmissible 
to prove those facts since the testimony of Lieutenant A would lie hearsay if it 
was offered for this purpose. However, the testimony of any person who was 
present at the inquiry that he heard Lieutenant A warn the accused that he did 
not have to make any statement regarding the offense and that any statement 
made by him could lie used as evidence against him in a trial by court-martial 
would be admissible for the purpose of showing that the warning was in fact 
given. 
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A is being tried for assaulting B. The defense presents the testimony of C 
that just before the assault C heard B say to A that he was about to kill him with 
his knife. The testimony of C is not hearsay, for it is offered to show that A acted 
in self-defense because B made the statement and not to prove the truth of 
B’s statement, 

A is being tried for the rape of B. C is able to testify that at an identification 
lineup B indicated—verbally or otherwise—that A was her attacker. The testi¬ 
mony of C would not be admissible to prove that it was A who raped B, for if 
it was admitted for that purpose it would be hearsay. See, however, the fourth 
paragraph of 153a. 

Private A is being tried for disobedience of a certain order given him orally 
by Lieutenant B. C is able to testify that he heard Lieutenant B give the order 
to A. This testimony, including testimony of C as to the terms of the order, 
would not be hearsay. 

The accused is being tried for the larceny of clothes from a locker. A is 
able to testify that B told A that lie, B, saw the accused leave the quarters in 
which the locker was located with a bundle resembling clothes about the same 
time the clothes were stolen. This testimony from A would not l>c admissible 
to prove the facts stated by B. 

B is being tried for wrongfully selling government clothing. Policeman 
A is able to testify that while on duty as a policeman he saw the accused go into 
a shop with a bundle under his arm, tlmt A entered the shop and the accused 
ran away and A was unable to catch him, and that thereafter A asked the pro¬ 
prietor of the shop what the accused was doing there and the proprietor replied 
that the accused sold him some uniforms for which he paid the accused $30. Tes¬ 
timony by the policeman as to the reply of the proprietor would be hearsay if it 
was offered to prove the facts stated by the proprietor. The fact that the police¬ 
man was acting in the line of his duty at the time the proprietor made the 
statement would not render the evidence admissible to prove the truth of the 
statement. 

A defense witness in an assault case testifies on direct examination that 
the accused did not strike the alleged victim, B. On cross-examination by the 
prosecution, the witness admits that at a preliminary investigation he stated 
that the accused had struck B. The testimony of the witness as to this statement, 
unless he further testifies that the statement is true and thus adopts it as part 
of his testimony at the trial, is inadmissible to prove that the accused in fact 
struck B, for if it was received for this purpose it would be hearsay. See 1535(2) 
( c ) with respect to the use of such an inconsistent statement for impeachment 
purposes. 

Official statements made by an officer—as by the commanding officer of a 
battalion, squadron, or ship, or by a staff officer, in an indorsement or other com¬ 
munication- are not excepted from the operation of the hearsay rule merely by 
reason of the official character of the communication or the rank or position of 
tlie officer making it. Nor is such a statement excepted from the hearsay rule 
merely because it is among papers referred to the trial counsel with the charges. 
See 144. 

c. Exceptions. The principal exceptions to the hearsay rule applicable in 
court-martial trials are stAted in 140 through 14fi. 
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140. CONFESSIONS AND ADMISSIONS; ACTS AND STATE- 
MENTS OF CONSPIRATORS AND ACCOMPLICES, a. Confessions and 
admissions . (1) Definitions. A confession is an acknowledgment of guilt. An 
admission is a self-incriminatory statement falling short of an acknowledgment 
of guilt, even if it was intended by its maker to be exculpatory. 

(2) Voluntariness. To be admissible against him, a confession or ad* 
mission of the. accused must be voluntary. A confession or admission which was 
obtained through the use of coercion, unlawful influence, or unlawful induce¬ 
ment is not voluntary. See Article 31. 

Some instances of coercion, unlawful influence, and unlawful inducement 
in obtaining a confession or admission are: 

Infliction of bodily harm, including questioning accompanied by depri¬ 
vation of the necessities of life, such as food, sleep, or adequate clothing. 

Threats of bodily harm. 

Imposition of confinement, or deprivation of privileges or necessities, 
because a statement was not made by the accused, or threats thereof if a 
statement is not made by him. 

Promises of immunity or clemency as to any offense allegedly com¬ 
mitted by the accused. 

Promises of reward or benefit, or threats of disadvantage, likely to 
induce the accused to make the confession or admission. 

Obtaining the statement in violation of Article 31(b) or other warn¬ 
ing requirements in this subparagraph (140a(2)) as to the right to remain 
silent. 

Obtaining the statement in violation of the warning requirements in 
this subparagraph (140a(2)) as to the right to counsel. 

A statement is obtained in violation of Article 31(b) if, without an ade¬ 
quate warning under that article, a person subject to the code or acting as an 
instrument of such a person or a unit of an armed force obtained it by official 
interrogation or request, formal or informal, from one who in connection with 
the interrogation or request was accused or suspected of the offense to which 
the statement relates. A statement is obtained in violation of other warning re¬ 
quirements as to the right to remain silent if any other official or agent of the 
United States or of any State thereof or political subdivision of either, or some¬ 
one acting os an instrument of such an official or agent, obtained it by custodial 
interrogation from an accused or suspect without having, before any ques¬ 
tioning. warned him of his right to remain silent and that anything said by him 
could be used against him in court. If before or during the questioning the ac¬ 
cused or suspect indicates in any manner that he desires to exercise his right to 
remain silent and that desire remains in effect., any statement thereafter ob¬ 
tained from him by continued interrogation is considered to be the product 
of unlawful influence and to be involuntary. 

A statement is obtained in violation of the warning requirements as 
to the right to counsel if a person of the types descrilied in the above paragraph 
obtained it by official interrogation from an accused or suspect when he was 
in custody without having, before any questioning, warned him of his right to 
consult, and to have with him at the interrogation, civilian counsel provided by 
him (or, when entitled thereto, civilian counsel provided for him) or, if the 
interrogation is a United .States military interrogation, military counsel as¬ 
signed to his case for the purpose. Even if such a warning and the warning 


No 124— Pt n— Sec 1 - 32 


27-15 




10750 


FEDERAL REGISTER 


1 U0<S CHAFTft XXVII 

of the right to remain silent were given, a statement obtained at the interroga¬ 
tion from the accused or suspect without the presence of counsel may be re¬ 
garded as not being the product of unlawful influence, and as being voluntary, 
only if it is affirmatively shown that with respect to the statement the accused 
or suspect freely, knowingly, and intelligently waived his rixht to the assistance 
of counsel and to remain silent 

A statement of an accused or suspect obtained from him in violation of 
any of the above warning requirements as to the right to remain silent or the 
right to counsel id considered to be involuntary, and therefore inadmissible 
against him, because of the violation alone, even if the accused or suspect knew 
that he had these rights despite the lack of warning. These warning require¬ 
ments do not apply to the questioning of witnesses at a trial. 

A statement obtained from an accused or suspect in an interrogation 
conducted in accordance with all applicable rules is not involuntary because that 
interrogation was preceded by one which was not so conducted, if it clearly 
appears that all impro|>cr influences of the preceding interrogation had ceased 
to operate on the mind of the accused or suspect at the time he made the state¬ 
ment. »See the last, paragraph of 150J as to the inadmissibility of evidence ob¬ 
tained as a result of information supplied by a statement obtained from the 
accused by compelling him to incriminate himself, when the compulsion was 
applied by certain persons acting in a governmental capacity. 

The admissibility of a confession or admission of the accused must l>e 
established by an affirmative showing that it was voluntary, unless the defense 
expressly consents to the omission of such a showing. If the statement of the 
accused was not obtained from him, but was made by him spontaneously, for ex¬ 
ample, without urging, interrogation, or request, it may be regarded as volun¬ 
tary. However, when the statement was obtained from the accused, it may 
affirmatively be shown that it was voluntary by proof that its making was not 
induced by a threat, promise, or use of duress amounting to coercion, unlawful 
influence, or unlawful inducement and that any warnings required above as 
to the right to remain silent or to counsel were given. See the fourth paragraph 
of this subparagraph (110*i(2)) as to the additional proof that is necessary 
in certain cases. 

The accused has the right to testify concerning the involuntary nature 
of his confession or admission without thereby subjecting himself to croes- 
examinntion upon other issues in the case or upon the truth or falsity of the 
statement, but he will be subject to proper cross-examination as to the voluntari¬ 
ness of the statement and as to his credibility. If he desires to exercise it, he 
should be accorded this right to testify before a ruling is made as to the admis¬ 
sibility of the statement. If he so requests, he should also be allowed, before 
such a ruling is made, to present other evidence for the purpose of showing 
that the statement was involuntary and to cross-examine any witness who has 
testified as to its voluntary nature. See 57^(2) as to hearings upon these matters 
conducted by the military judge out of the presence of the members of the court, 

A ruling of the military judge or the president of a special court-martial 
without a military judge that a confession or admission of the accused .is 
admissible does not establish for the members of the court that the state¬ 
ment was voluntary. Such a ruling, although it must be based on an inter¬ 
locutory finding that the statement was voluntary, merely places the con¬ 
fession or admission before the memliers of the court, that is, the ruling is 
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final only on the question of admissibility. If a ruling has been made that a 
confession or admission of the accused is admissible and evidence raising an 
issue as to the voluntariness of the statement has been introduced in open 
session, the military judge, or the president of a special court-martial without 
a military judge, should instruct the court in open session that each member of 
tho court, in connection with his deliberation upon the findings of guilt or inno¬ 
cence, should consider the evidence regarding the circumstances under which the 
statement was obtained with a view to determining whether the statement was 
voluntary and must disregard tho statement entirely as evidence against the ac¬ 
cused if ho is not convinced toyond a reasonable doubt that it was voluntary; 
that each member who so concludes that the statement was voluntary should 
further consider the evidence regarding the circumstances under which the state¬ 
ment was obtained in determining the weight to 1)© given to the statement and 
should give weight to the statement only to the extent that he believes it to be 
truthful: and that w ith respect to these matters each monitor should in no way be 
influenced by the ruling admitting the statement in evidence. So that the mem¬ 
bers of the court may properly apply the above instruction, the court should also 
to instructed concerning the legal aspects of voluntariness, including any re¬ 
quirement of a warning or understanding of a warning, pertinent to the case. 

(3) Purported confession or admission of the accused claimed not to 
have been made by him. The accused has the right to testify that he did not in 
fact make a confession or admission asserted to have been made by him without 
thereby subjecting himself to cross-examination u|*>n other issues in the case or 
upon the truth or falsity of the disputed statement, hut he wdll to subject to 
proper cross-examination as to whether the statement was made by him and as 
to his credibility. If he so requests, the accused should to accorded this right 
to testify and an opj>ortunity to show* otherwise that the statement was not 
made by him before a ruling is made as to the admissiblity of the statement. 
See 57^(2) as to hearings upon these matters conducted by the military judge out 
of the presence of the members of the court. If a confession or admission has 
been received in evidence as having been made by the accused and evidence 
has l»oen introduced in open session raising an issue as to whether the statement 
was in fact made by the accused, the military judge, or the president of a special 
court-martial without a military judge, should instruct the court in open session 
that each member of the court, in connection with his deliberation upon the 
findings of guilt or innocence, should consider the evidence as to whether the 
accused made the statement with a view to determining whether the statement 
was in fact made by the accused and, if he concludes that it was so made, with 
a view to determining the weight to to given to the statement; that lie must 
disregard the statement entirely as evidence against the accused if he is not 
convinced beyond a reasonable doubt that it was in fact made by the accused; 
and tliat with respect to these matters he should in no way to influenced by the 
ruling admitting the statement in evidence, 

(4) Admission by silence . If an imputation against a person cornea to 
his attention under circumstances that would reasonably call for a denial by 
him of the accuracy of the imputation if the imputation w as not true, a failure 
on his part to utter such a denial will support an inference that ho thereby 
admitted the truth of the imputation. Thus, if a friend of A, in discussing the 
theft of a watch, says to A, “I saw* you steal that watch last night,” and A 
remains silent, competent evidence of these facts may, in a trial of A for 
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larceny of the watch, be introduced against A for the purpose of raising an 
inference that by his silence A admitted the truth of the imputation, for in 
such a case it could reasonably be concluded that A, if he was innocent, would 
have exclaimed to his friend that he had not stolen the watch. A person’s 
failure to utter a denial of the correctness of an imputation concerning an 
offense for which, at the time of the failure, he was in confinement, arrest, or 
custody or for which, at that time, he was under official investigation cannot 
be made the basis for an inference of an admission of the truth of the imputa¬ 
tion. The fact that on official questioning the accused, in the exercise of his 
rights under Article 31(b) or its civilian counterpart (see the third paragraph 
of (2) above), remained silent or refused to answer a certain question is 
inadmissible against him. 

(5) Corroboration of confessions and admissions . It is a general rule that 
a confession or admission of the accused cannot be considered as evidence 
against him on the question of guilt or innocence unless independent evidence, 
either direct or circumstantial, has been introduced which corroborates the 
essential facts admitted sufficiently to justify an inference of their truth. 
Other confessions or admissions of the accused, if they are themselves of a kind 
subject to this gonerul rule, may not 1>e used to supply this independent evi¬ 
dence. If the independent evidence raises an inference of the truth of some, 
but not all, of the essential facts admitted, then the confession or admission 
may be considered as evidence against the accused only with respect to those 
essential facts stated in the confession or admission w hich are so corroborated by 
the independent evidence. Although the independent evidence is usually intro¬ 
duced before introducing evidence of the confession or admission, the military 
judge or the president of a special court-martial without a military judge may 
as a matter of discretion admit the confession or admission in evidence prior to 
the introduction of the independent evidence upon the condition that the state¬ 
ment must be excluded and disregarded if the above requirement as to the intro¬ 
duction of independent evidence is not eventually met. The independent 
evidence need not of itself be sufficient to establish beyond a reasonable doubt 
the truth of facts stated in the confession or admission. For example,, if an 
accused charged with premeditated murder has voluntarily confessed that, 
intending to kill the alleged victim, he concealed himself so that he might 
surprise the victim at a certain place and, when the victim passed by, plunged 
a knife in his back, independent evidence that the victim was found dead as a 
result of a knife wound in his back at the place where, according to the confes¬ 
sion, the incident occurred would support an inference of the truth of the 
essential facts admitted in the confession and would authorize consideration of 
the confession in determining whether the accused was guilty of premeditated 
murder. Although, to satisfy the requirement of corroboration of a confession 
or admission of an accused, the independent evidence need only raise an infer¬ 
ence of the truth of the essential facts admitted, the accused cannot be convicted 
unless the confession or admission, together with the corrol>orating and any 
other evidence, is sufficent to convince the court of the guilt of the accused be¬ 
yond a reasonable doubt. The rule requiring independent corroborating evidence 
does not apply to a confession or admission made by the accused before the court 
by which he is being tried. The rule requiring independent corroborating 
evident also does not apply to statements made prior to or contemporaneously 
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with the act, nor does it apply to statements which are admissible to prove the 
truth of the matters stated under somo rule of evidence other than that pertain¬ 
ing to the admissibility of confessions and admissions. 

(6) AfisceUaneous. A confession or admission not made as testimony in 
the trial is admissible for the purpose of proving the truth of the matters stated 
in the confession or admission only when the person who made it is an accused 
in the case, and it is then admissible for that purpose only with respect to, and 
aguinst, the accused who made it. These limitations do not apply, however, if 
the statement is admissible to prove the truth of the matters stated therein 
without regard to the fact that it is a confession or admission, as when in his 
testimony at a former trial of the accused an accomplice has marie a confession 
damaging to the accused which is admissible as former testimony under 1456. 

If only part of a confession or admission or supposed confession or 
admission of the accused is shown, the defense by cross-examination or other¬ 
wise may introduce all other parts of the statement—which may consist of a 
connected series of statements—that are explanatory of, or in any way relevant 
to, that part. 

A voluntary oral confession or admission <of t ho accused may be proved 
by the testimony of anyone who beard him make it, even if it was reduced to 
writing and the w riting is not accounted for. 

A statement of the accused obtained from him in violation of Article 31 
or any of the w arning requirements in (2) above, or through the use of coercion, 
unlawful influence, or unlawful inducement is not admissible in evidence even 
if it is offered against him for some purpose other than to establish a confession 
or admission. See Article 31(d). For example, in a case in which a statement 
of the accused so obtained is charged as being false, it cannot !>e received in 
evidence to show that he made it. 

See 142$ (Polygraph tests and drug-induced or hypnosis-induced 
interviews). 

b. Acts and statements of conspirators and accomplices . A statement, 
including non-verbal conduct amounting to a statement, made by one con¬ 
spirator during the conspiracy and in pursuance of it is admissible in evidence 
for the purpose of proving the truth of the matters stated against those of bis 
coconspirators who were parties to the conspiracy at the time the statement was 
made or who l>ccamc parties to the conspiracy thereafter. The statement is not 
admissible merely because it was made while the conspiracy was existing; it 
must, to be admissible under this rule, have been made in pursuance of the 
conspiracy. When evidence of such a statement is offered, the question as to 
whether the conspiracy existed and whether the statement was made in pursu¬ 
ance of it is, for the purpose of determining the admissibility of (he Statement, 
decided by the military judge or the president of a S[>eciaJ court-martial without 
a military judge. However, at the discretion of the military judge or the presi¬ 
dent of a special court-martial without a military judge, the statement may l>e 
admitted in evidence without preliminary proof of these matters upon the 
condition that the statement must ultimately be excluded and disregarded if it 
is not afterwards shown to be admissible as coming within the rule under dis¬ 
cussion or to be otherw ise admissible. When the existence of a conspiracy is in 
issue, cither op the merits or as a foundation for the admissibility of evidence, 
evidence of any act or other conduct of each of the alleged conspirators tending 
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to prove the conspiracy, including evidence of statements offered for a purpose 
other than as tending to prove the truth of the matters stated, is admissible for 
the purpose of showing the existence of the conspiracy, and this is so even if the 
act or other conduct occurred after the conspiracy had ended. 

It is immaterial that, the offense charged is the doing of an act rather than 
a conspiracy to do the act. For example, if X is charged with having murdered 
A, evidence that X, Y, and Z conspired to murder A and that Z did the killing is 
admissible. If the conspiracy is shown to have existed, any statement of Y or 
of Z made during the conspiracy and in pursuance of the purpose to kill A is 
admissible in evidence against X. 

Th® agreement constituting the conspiracy may be, and usually is, proved 
by circumstantial evidence. It is seldom possible to prove a formal or express 
agreement. The agreement constituting the conspiracy may be a tacit one. Evi¬ 
dence of the conduct, including the statements, of an accomplice of the accused 
or of any person acting in concert with him is, for the purpose of determining its 
admissibility, treated as if it was evidence of the conduct of a coconspirator. 

A statement made by one conspirator after the main objectives of the 
conspiracy have been achieved or abandoned does not become admissible against 
his cooonspirators, for the purpose of proving the truth of the matters stated, 
merely because the statement was made in pursuance of a then existing com¬ 
mon intent to conceal the conspiracy or otherwise avoid apprehension or punish¬ 
ment therefor. However, if it is shown that ns part of the agreement constitut ing 
the conspiracy there existed an express agreement among the conspirators to 
continue, after the achievement or abandonment of the main objectives of the 
conspiracy, to act in concert with a view to concealing the conspiracy or other¬ 
wise avoiding its penal consequences, a statement made in pursuance of that 
express agreement by one Conspirator after the achievement or abandonment 
of the main objectives of the conspiracy may be received in evidence against 
his coconspirotors for the purpose of proving the truth of the matters stated 
if the statement is in other respects admissible for that purpose under the 
general rules set forth above. 

When two or more accused are tried at the same trial, evidence of a state¬ 
ment made by one of them which is admissible against him only or against 
him and some, but not all, of his co-accused may not be received in evidence 
unless all references inculputing an accused against whom it is inadmissible 
an? effect ively deleted or the maker of the statement becomes subject to relevant 
cross-examination. See also 153£(2)(c) as to the instruction which should be 
given in the case of inconsistent statements of a coconspirator or accomplice. 

Evidence that an accomplice of the accused was convicted of or pleaded 
guilty to the offense charged against the accused or an offense arising out of 
the same circumstances cannot be received against the accused as tending to 
prove that the offense charged was committed or that the accused participated 
in it. 

141. STATEMENTS MADE THROUGH INTERPRETERS. As a gen¬ 
eral rule, a statement made through an interpreter outside of a judicial pro¬ 
ceeding may be proved only by the testimony of the interpreter or by other 
evidence of the statement itself and may not lie proved by evidence of the in¬ 
terpreter s translation. However, as an exception to this general rule, if other- 
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wise admissible, evidence of any of the following translations is admissible to 
prove the statement t ranslated: 

A translation made by an agent of the accused, provided proof of the 
statement translated is to be used against the accused; 

A translation made during and in pursuance of the common venture, 
but not necessarily with knowledge of the venture, by an agent of a cocon¬ 
spirator or accomplice of the accused, provided proof of the statement 
translated is to be used against the accused; 

A translation made by an agent of a witness, provided proof of the 
statement translated would tend to impeach the credibility of the witness. 
When admissible, evidence of a translation of a statement may lie furnished by 
the testimony of any person who heard the translation being made, or by a 
writing which contains the translation and which is admissible because acknowl¬ 
edged by the person who made the statement or for some other reason. When a 
party introduces evidence of only part of a translation of a statement, an 
adverse party may introduce evidence of all other parts of the translation that 
are relevant to that part. If a person who has carried on a conversation through 
an interpreter could have rejected the services of that interpreter or in any man¬ 
ner had agreed to his employment or to the accuracy of the translation, it may 
be considered that the interpreter was the agent of that person. The foregoing 
provisions as to statements made through interpreters relate only to permissible 
methods of proving the statements. Other rules should l>e consulted with resj>ect 
to determining the admissibility of the statements themselves. See, for example, 
140a (Confessions and admissions), 1406 (Acts and statements of conspirators 
and accomplices), and 1536(2) (c) (Inconsistent statements). 

When otherwise admissible, testimony given through a sworn interpreter 
at the trial in which it is offered may properly be received in evidence. Testimony 
of a witi\e*H given through an interpreter at another trial or hearing may he 
proved by the testimony of the interpreter. It may !>e also proved by the record 
of trial or hearing or by other evidence of the Interpretation when the testimony 
of the witness is comj>ctent as former testimony under 1456, or otherwise, with¬ 
out a showing that the interpreter is unavailable. An interpretation may not be 
used to prove the truth of the testimony interpreted unless that testimony is 
itself comment as former testimony or is otherwise competent in the case being 
tried for the purpose of proving the truth of the matters stated. Subject to 
Article 49, a deposition taken through a sworn interpreter may l>e read in 
evidence to the same effect that it could bo had the deponent testified in the 
English language at the taking of the deposition (see 145a). Also, subject to 
Article 50, testimony through a sworn interpreter contained in a record of the 
proceedings of a court, of inquiry may be read in evidence in a trial by court- 
martial to the same effect that it could he had the testimony been given in the 
English language (see 145c). An interpreter who has made an affirmation to 
interpret truly is considered to be a sworn intei'preter. 

Evidence of an interpreter’s translation of a statement may Ik* used, in a 
proper case, to enable the interpreter, or some other person who heard the state¬ 
ment being made and who understood it, to refresh his present recollection or 
show his past recollection concerning the statement, and this is so even if the 
evidence of the translation thus used would not itself be admissible to prove the 
statement. See 146a and the last paragraph of 149c(l) (h). 
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A person who interprets at a trial is & witness with respect to the interpre¬ 
tation given by him. Consequently, under such limitations as the military judge 
or the president of a special court-martial without a military judge may 
proprly impose to prevent undue delay in the trial or to maintain an appro¬ 
priate trial procedure in general, such a person is subject to the usual tests of 
credibility, including, in a proper case, cross-examination, impeachment, and 
contradiction by the testimony of other interpreters. See also 50. 

142. DYING DECLARATIONS; SPONTANEOUS EXCLAMA¬ 
TIONS; FRESH COMPLAINT AND LACK OF FRESH COMPLAINT; 
STATEMENTS OF MOTIVE, INTENT, OR STATE OF MIND OR 
BODY; POLYGRAPH TESTS AND DRUG-INDUCED OR HYPNOSIS- 
INDUCED INTERVIEWS, a. Dying declarations . In trials for homicide or 
for any offense resulting in the death of the alleged victim, whether or not 
homicide is charged, the dying declaration of the alleged victim concerning the 
circumstances of the act which induced his dying condition, including the 
identity of the person or persons who caused the injury, is admissible in evidence 
to prove those circumstances. To be admissible as a dying declaration, the dec¬ 
laration must have been made while the victim was in extremity and while he 
was under a sense of impending death and without hope of recovety. There is 
no requirement that death immediately follow the declaration, but if it was 
made while the victim had a hope of recovery it is not admissible under this 
exception to the hearsay rule even though he died shortly thereafter. It may be 
shown that the victim was under a sense of impending death and was without 
hope of recovery by evidence that he made an a&$ertion to this effect or by other 
competent evidence, including inferences from the nature and extent of the 
wound or illness. If not obtained by duress or under circumstances indicating 
that the declurant may have been misled, a dying declaration may be received 
in evidence even if it was made in answer to leading questions or upon urgent 
solicitation. The declaration may be by spoken words or intelligible signs or it 
may be in writing. 

A dying declaration is not admissible unless there is evidence that the 
declarant had an opportunity to observe the matters he purports to describe. 
Evidence that the declarant had such an opportunity may be supplied by as¬ 
sertions to that effect in the declaration itself or by direct or circumstantial 
evidence independent of the declaration. The fact that the declaration in ques¬ 
tion is in the form of a conclusion will not prevent it from l>eing properly 
receivable in evidence as a dying declaration, unless it appears that the declar¬ 
ant was giving expression to suspicion or conjecture rather than to known facts. 

Except as otherwise indicated in the above 9ccond paragraph of this sub- 
paragraph, a dying declaration is not admissible in evidence as such if it would 
have been inadmissible as testimony given on the w itness stand by the declarant. 
For example, a dying declaration which was made by a person who would not 
have been competent as a witness is not admissible under this exception to the 
hearsay rule. 

Dying declarations are admissible both in favor of and against the accused. 
The utmost care should be exercised in weighing these declarations since they 
are often made under circumstances of mental and physical debility and are not 
subject to the usual tests of veracity. A dying declaration and its maker may be 
contradicted and impeached in the same manner as other testimony And wit- 
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nesses (see 1536), and to discredit the declaration it may be shown that the 
declarant had & bad character either generally or as to specific traits or that he 
did not believe in future rewards and punishments. 

6. Spontaneous exclamations . An utterance concerning the circum¬ 
stances of a startling event made by a person while he was in such a condition 
of excitement, shock, or surprise, caused by his participation in or observation 
of the event, as to warrant a reasonable inference that he made the utterance 
as an impulsive and instinctive outcome of the event, and not as a result of 
deliberation or design, is admissible as an exception to the hearsay rule to prove 
the truth of the matters stated. Such a spontaneous exdamat ion may be proved 
by any competent evidence, and the testimony of a person who heard the utter¬ 
ance being made, but who was not present at the occurrence which gave rise to 
it, is oompetent for this purpose. For example, in a prosecution for assault by 
stabbing, the testimony of a person who did not see the attack, but who came 
upon the alleged victim thereafter, that the victim, while visibly in agony as 
a result of the wounds received, cried out, u John Drew stabbed me!”, is admis¬ 
sible to prove the exclamation of the victim, and the exclamation, thus shown 
to be a spontaneous exclamation, is admissible as tending to prove that the stab¬ 
bing was done by a man named John Drew. 

An exclamation is not admiasible ns a spontaneous exclamation unless 
independent evidenceof the startling event which gave rise to it and of an 
opportunity on the part of its maker to observe the event is introduced. The 
example given above of an admissible spontaneous exclamation made by the 
victim of a stabbing meets tills requirement, for the testimony of the witness 
concerning the victim’s w-ounds would supply indei>emlent evidence of both the 
startling event—the stabbing—and the opportunity for observation on the part 
of the vicitim. The fact that the exclamation is in the form of a conclusion will 
not prevent it from being properly receivable in evidence as a spontaneous ex¬ 
clamation, unless it appears that the person who made it was giving expression 
to suspicion or conjecture rather than to known facts. A spontaneous exclama¬ 
tion is not inadmissible because it was made by a person who is or would have 
been—by reason of infancy or mental infirmity, for example—incompetent as a 
witness. 

Except as otherwise indicated in the above second paragraph of this sub¬ 
paragraph, a spontaneous exclamation is not admissible in evidence as such if 
it would have been inadmissible as testimony given on the witness stand by the 
person who made it. For example, a spontaneous exclamation is not admissible 
as such if the person w*ho made it is the spouse of the person against whom it is 
to be used and the privilege prohibiting the use of one spouse os a witness against 
the other is applicable and has not been waived (see 148c). 

A spontaneous exclamation is admissible even though it w r as made by a per¬ 
son who is alive and whether or not lie is available as a witness. It is not essential 
to the admissibility of a spontaneous exclamation that the event which called it 
forth be the act charged. 

The fact that the utterance was made in response to questioning does not 
necessarily indicate that it is not admissible as a spontaneous exclamation, but 
this fact should tie considered in determining whether the utterance was impul¬ 
sive and instinctive rather than the result of deliberation or design. Similarly, 
& lapse of time between the startling event and the utterance will not render the 
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utterance inadmissible as a spontaneous exclamation if the j>erson who made it 
was, at the time of making it, still in a condit ion of excitement, shock, or surprise 
caused by his observation of the event. 

Spontaneous exclamations are sometimes called res gestae, but that term is 
often used with respect to other kinds of admissible utterances whether or not 
their admissibility depends upon an exception to the hearsay rule. For instance, 
the term has been, applied to statements which are received in evidence merely 
to prove the fact that, they were made (see examples in 1396). The term res 
gestae cannot properly be used to describe any particular rule of evidence, 

c. Fresh complaint and lack of fresh complaint . In a prosecution for 
a sexual offense in which an alleged victim of eitiier sex has testified that consent 
was lacking, evidence that the alleged victim made a complaint of the offense 
within a reasonable time after its commission is admissible for the purpose of 
corroliorating the testimony of the victim, and this is so whether or not lack of 
consent is an element of the offense and even if the credibility of t he victim has 
not been directly attacked. This evidence is to be restricted to proof that the 
complaint, including the identification of the offender, was made. A description 
of the details of the offense given during the course of making the complaint is 
not admissible under this rule. However, a description of the details of the offense 
related during the course of making the complaint may be received in evidence 
if admissible as evidence of a consistent statement for the purpose of corrobora¬ 
tion under 153a or if admissible under the si>ontaneous exclamation (1426), or 
any other, exception to the hearsay rule. 

In a prosecution for a sexual offense in which lack of consent is an element 
or in which the alleged victim has testified that consent was lacking, evidence 
that the alleged victim failed to make a complaint of the offense within a rea¬ 
sonable time after its commission is admissible. If evidence of such a failure to 
make a complaint has been received, the military judge, or the president of a 
special court-martial without a military judge, should, upon request by the 
defense, instruct the members of the court in open session that this evidence may 
bo considered only on the question of the credibility of the testimony of the 
alleged victim generally and, if lack of consent is an element of an offense in 
issue, also on the question as to whether or not. there was consent. 

Sexual offenses include all offenses of a sexual nature, such as raj>e, carnal 
knowledge., sodomy, attempts to commit these offenses, assault with intent to 
commit rape or sodomy, ami indecent assaults or acta 

d. Statements of motive, intent, or state of mind or body. If a state¬ 
ment made under circumstances not indicative of insincerity discloses a relevant 
and then existing motive, intent, or state of mind or body of the person who 
made the statement, evidence of the statement is admissible for the purpose of 
proving the motive, intent, or state of mind or body so disclosed. However, evi¬ 
dence of a statement of a person other than the accused may not. be adduced by 
the prosecution or the court under this rule when the statement would amount 
to an accusation that the accused committed the act charged or that the act 
charged had been committed, even though the statement would incidentally dis¬ 
close & relevant motive, intent, or state of mind or lxxly of the person who made 
the statement. For example, in a case in which A is charged with having mur¬ 
dered B by poisoning him, and A maintains that the poison was intentionally 
administered by B himself, the prosecution may not show an absence of a 
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suicidal frame of mind on the part of B by introducing evidence that shortly 
before his illness B stated, “I’m afraid A is putting poison in my food,” or, 

“I’m afraid someone is putting poison in my food.” On the other hand, had B’s 
statement been, “I intend to buy a farm when I retire next year,” evidence of 
that statement could be introduced by the prosecution to show that B had not 
intended to take his own life. 

The admissibility of evidence of a statement disclosing motive, intent or 
state of mind or body constitutes an exception to the hearsay rule only when 
the disclosure depends uj)on the statement being accepted as true. If the dis¬ 
closure results from the mere fact that the statement was made, as when 
the mental condition of a person is indicated by his statement that he is the 
Emperor Napoleon, the admissibility of evidence of the statement does not 
constitute an exception to the hearsay rule. Whatever the theory of admissi¬ 
bility, a statement of motive, intent, or state of mind or body may be proved by 
the testimony of anyone who heard it being made or by other competent 
evidence. 

The rule relating to the admissibility of evidence of statements of motive, 
intent, or state of mind or body does not authorize proof of a person’s motive, 
intent, or state of mind or body by evidence of a disclosure thereof made in 
another person’s statement, unless the person whose motive, intent, or state of 
mind or body is so disclosed has in some manner approved of the statement. 

Thus, in a homicide case, evidence of a statement of the victim, not shown to 
have had the approval of the accused, to the effect that the victim was going to 
remain at home on the night of the homicide because the accused intended to 
visit him is not admissible to show an intention of the accused to visit the victim 
and thus raise an inference that the accused kept the appointment. However, 
if a statement made by one jjorson would tend to supply or produce, rather than 
disclose, a relevant motive, intent, or state of mind or body on the part of 
another, evidence that the statement was made may be received to show’ its 
probable effect on the other. See the illust rat ion in the second paragraph of 1306. 

Evidence of a person's statement as to his memory or belief of a fact, 
offered as tending to prove the fact remembered or believed, is not admissible 
under the rule pertaining to evidence of statements of motive, intent, or state 
of mind or body. 

Subject to the limitations pertaining to the admissibility of confessions or 
admissions (see 140a), evidence of statements of the accused tending to show a 
consciousness of guilt is admissible. Evidence of statements of the accused, not 
made under circumstances indicative of insincerity, tending to show a con¬ 
sciousness of innocence is also admissible, and this is so whether the statement 
was made before, during, or a fter the alleged offense. 

e. Polygraph test* and drug-induced or hypnosis-induced interviews . 

The conclusions based upon or graphically represented by a polygraph test and 
the conclusions based upon, and the statements of the person interviewed made 
during, a drug-induced or hypnosis-induced interview are inadmissible in evi¬ 
dence in a trial by court-martial. 

113. DOCUMENTARY EVIDENCE—PROVING CONTENTS OF A 
WRITING; AUTHENTICATION OF WRITINGS; CERTAIN PROCE¬ 
DURAL MATTERS RELATING TO DOCUMENTARY EVIDENCE; 

DEFINITION OF “WRITING”, a. Proving contents of a writing . (1) Gcnr 
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end rule, beet evidence rule. A writing, to be admissible, must meet the require¬ 
ments of one or more of the exceptions to the hearsay rule (see, for example, 
1446 as to official records and 144c as to business entries) or bo otherwise 
admissible, must be proj>erly authenticated (1456), and must, when applicable, 
meet the requirements of or fall within an exception to the best evidence rule. 
The beet evidence rule provides that, in proving the contents of a writing, the 
“original” of the writing is the best evidence of its own contents and must, 
therefore, be introduced except in certain situations described in 143a(2). The 
term “original” in this rule, in addition to its ordinary meaning, includes a 
carbon copy of a writing, as complete as the ribbon copy in all respects, includ¬ 
ing relevant signatures, if any, and includes an identical copy made by photo¬ 
graphic or other duplicating process for use as an original or as one of a nuinl>er 
of originals. These copies are know n as duplicate originals. Any other evidence 
of the contents of a writing, including testimony, is known as secondary 
evidence* 

In some cases, the terms of a copy or purported copy of a writing may 
themselves be relevant, without regard to the terms of the original writing. In 
these cases, with respect to the operation of the best evidence rule, the copy in 
question is considered to be the “original.” 

The lies! evidence rule applies only to methods of pro\ ing the contents of 
a writing, not to methods of proving matters which exist independently of a 
writing. Consequently, relevant matters existing independently of a writing 
in which they are recited may be proved by any competent evidence without 
regard to, or accounting for, the writing. Also, even if a writing satisfies the 
requirements of the best evidence rule or an exception thereto, it may not be 
received in evidence to prove matters recited therein unless it is admissible for 
this purpose under some other rule of evidence. See, for example, 1446 (Official 
records) and 144<? (Businessentries). 

When evidence is offered to show the contents of a writing, any objection 
to the admission of the evidence on the ground that the document offered is not 
the original or a duplicate original and that the evidence offered is secondary is 
waived by a failure to object on that ground. Such a failure to object does not, 
however, necessarily constitute a waiver of other possible objections to the 
admissibility of the evidence* For example, it does not waive authentication of 
flic writing (see 1436(1) as to w'aiver of authentication), nor will it render a 
writing competent if it would not otherwise l>e admissible for the purpose of 
proving the truth of the matters stated therein, such as a writing which is 
hearsay and not within any of the exceptions to the hearsay rule. See 139a. 

(2) Exception* to the beet evidence rule . (a) Exception* pertaining to 
writings lost , destroyed , infeasible to produce , or in the accused's possession and 
to machine , electronic , or coded writings . If it is shown tliat an admissible writ¬ 
ing lias been lost or destroyed or for any reason cannot feasibly be produced or, 
if a party other than the accused desires to introduce its contents, that it is in 
the possession of the accused, tlie contents may be proved by an authenticated 
copy or by the testimony of a witness who has seen and can remember the sub¬ 
stance of the writing. When the prosecution desires to introduce the contents of 
a writing the original of which has been shown to be in the possession of the 
accused, there is no requirement that a demand be made upon the accused for 
the production of the original before secondary evidence is admissible. Also, if 
an admissible machine, electronic, or coded writing (see 143*/) is of a kind 
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which, without skilled interpretation, may be unintelligible or subject to mis¬ 
understanding, its contents may be proved and its meaning explained by the 
testimony of a witness sufficiently familiar with the system used in producing 
the writing to be able to interpret the writing accurately, or the contents of the 
writing may be proved by a machine “translation” authenticated by the testi¬ 
mony of a witness familiar with the system used in producing the “translation.” 

See also 143a(2) ( c) and (e) and 1446 and c as to machine, electronic, or coded 
official records and business entries. 

(6) Summarization of numerous or bulky writings. When admissible 
writings are so numerous or bulky that they cAnnot conveniently be examined 
by the court and the fact to be proved is the result of a summarization of the 
whole collection, as when the fact to be proved is the balance shown by account 
hooks, the collection may be summarized by a qualified person or group of quali¬ 
fied persons and he or a member of the group may testify as to the result of the 
summarization. In these cases, it must first be shown that the writings would be 
admissible but are so numerous or bulky that they cannot conveniently be ex¬ 
amined by the court; that, the fact to be proved is the result of a summarization 
of the whole collection; that the witness is qualified by training or experience 
to summarize the writings; that he or a group of which he was a member com¬ 
posed of persons qualified by training or experience for their respective tasks 
examined and summarized the whole collection; and that the opposite party had 
access to the writings on which the summarization was based. The writings may 
be examined and summarized by mechanical or electronic means. The opposite 
party may question the witness and his associates concerning the writings and 
may have as many of the writings, or authont icated copies thereof, as are neces¬ 
sary for this purpose produced in court. A sliowing of the qualifications of the 
witness, or of any person associated with him in the examination and summari¬ 
zation of the writings, enn be waived by a failure to object on the ground of a 
lack of such a showing to the test imony of the witness. 

(c) Copies and official publications of official records. An official record 
(1446) kept in official custody, if admissible for any purpose, may be evidenced 
by a properly authenticated (1436(2)) copy, without first proving that the 
original has been lost or destroyed and without otherwise accounting for the 
original. If the record is written in a spoken language or is pictorial (see 144c), 
only an exact (true) copy is admissible under this exception to the test evidence 
rule, although it may consist merely of an extract of those portions relevant to 
the case and handwritten portions may be copied in type when the handwriting 
is not to be evidenced by the copy. The copy may be made by photographic or 
other duplicating process. If the record is a machine, electronic, or coded record, 
the copy or extract copy may consist of an accurate written “translation” of the 
record, whether made by machine or by a person. See also the second paragraph 
of 144c as to government records photographically or otherwise reproduced in 
the regular course of business. An official record, if admissible for any purpose, 
may also be evidenced by an official publication thereof, without accounting for 
any other form of the record. 

(< d ) Summaries of official records. If the head of an executive or mili¬ 
tary department or independent governmental agency determines that it would 
be detrimental to the public interest to disclose the text or informational source 
of a certain official record kept under the authority of the department or agency, 
a properly authenticated (1436 (2) (f )) certificate or statement signed by him, or 
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by hi s deputy or assistant, setting forth a summary of the record is as admissible 
in evidence as the record itself, provided that the certificate or statement con¬ 
tains a statement to the effect that the above-mentioned determination was made. 
Also, any admissible foreign official record may be evidenced by a properly 
authenticated (1434(2) (/)) written summary if the foreign jurisdiction will 
not furnish an exact copy or extract of the record. Unless otherwise indicated by 
a provision of this manual or by a rule of law generally applicable in criminal 
cases in the United States district courts, however, other summaries of official 
records are not admissible. 

(e) Copies of banking entries . A business entry (144c) of a business 
regularly but not necessarily exclusively engaged in public banking activities 
may, if the entry relates to these activities and is admissible for any purpose, 
be evidenced by a properly authenticated (1434(3)) copy, without first proving 
that the original has been lost or destroyed and without otherwise accounting 
for the original. If the entry is written in a spoken language, only an exact 
(true) copy is admissible under this exception to the best evidence rule, although 
it may consist merely of an extract of those portions relevant to the case and 
handwritten portions may be copied in type when the liandwriting is not to be 
evidenced by the copy. The copy may be made by photographic or other dupli¬ 
cating process. If the entry is a machine, electronic, or coded entry, the copy or 
extract copy may consist of an accurate written “translation"’ of the entry, 
whether made by machine or by a person. Sec also the second paragraph of 
1*14/7 as to business entries photographically or otherwise reproduced in the 
regular course of business. 

(/) Certificates of fingerprint comparison and identity . A certificate 
or statement signed by a custodian of personnel or fingerprint records of an 
armed force of the United States, or by his deputy or assistant, that a qualified 
fingerprint expert on duty with the custodian has compared certain attached 
fingerprints—those which had been forwarded for the purpose of comparison— 
with fingerprints in the custodian's custody of a person descriljed in the certifi¬ 
cate by name, military status, and service number, and that the attached finger¬ 
prints and the fingerprints with which they were compared have been found 
by the expert to lie those of one, and the same person, is admissible as evidence 
that the identity and military status of the person whoso fingerprints are at¬ 
tached are as described in the certificate. A similar certificate or statement 
signed by a custodian, or by his deputy or assistant, of fingerprint records of 
any department, bureau, or agency of the Federal government of the United 
States is equally admissible. The attached fingerprints may be identified as 
those of a certain i>erson by the testimony of the person who took them, by the 
testimony of anyone who observed the taking of the fingerprints, or by other 
competent evidence. 

( g) Evidence of absence of official record . A properly authenticated 
(1434(2) (/)) certificate or statement to the effect that after diligent search 
no record or entry of a specified tenor was found to exist in certain official 
records designated by the certificate or statement, signed by the custodian of 
the records, by his deputy or assistant, or, as to foreign official records, by any 
person authorized in the place w here the records are kept to make the certificate 
or statement, is admissible as evidence that the designated official records con¬ 
tain no record or entry of tho specified tenor; and a properly authenticated 
certificate or written statement which is otherwise acceptable as proof of the 
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nonexistence of a record or entry under the law of the place where the official 
records are kept or under any law of the United States is likewise admissible. 
It may also be shown that certain official records contain no record or entry of 
a specified tenor by the testimony of the custodian of the records, by the testi¬ 
mony of his deputy or assistant, or by the testimony of any person who searched 
the records or was a member of a group which searched them and who is famil¬ 
iar with the product of the group and qualified to testify thereto. Official 
records may be searched by physical, mechanical, or electronic means. If a 
disputed fact or event is of a‘kind which within the scope of an official duty 
would have been made the subject of a record or entry in certain official records, 
proof that these records contain no record or entry of the fact or event may 
bo received as evidence that the fact does not exist or that the event did not 
occur. 

(A) Evidence of absence of business entry. It may l>e shown that 
certain business entries contain no record or entry of a specified tenor by the 
testimony of the person in charge of the entries, by the testimony of his 
assistant, or by the testimony of any person who searched the entries or was a 
member of a group which searched them and who is familiar with the product 
of the group and qualified to testify thereto. Also, as to those business entries 
of a business regularly but not necessarily exclusively engaged in public bank¬ 
ing activities which relate tothese aetivities,a properly authenticated (1436(8)) 
certificate or statement to the effect that after diligent search no record or entry 
of a specified tenor was found to exist in certain of these entries designated 
by the certificate or statement, signed by the person in charge of the entries 
in question or his assistant, is admissible as evidence that the designated busi¬ 
ness entries contain no record or entry of the specified tenor. The entries 
searched may be indicated in the certificate or statement as being in fact busi¬ 
ness entries relating to public banking activities in a manner similar to that 
described in 1436(3) with respect to a certificate or statement authenticating 
a banking entry or copy thereof. Business entries may be searched by physical, 
mechanical, or electronic means. If a disputed act, transaction, occurrence, or 
event is of a kind which in the regular course of business would have been 
made the subject of a record or entry in certain business entries, proof that 
these business entries contain no record or entry of that act, transaction, occur¬ 
rence, or event may be received as evidence that the act, transaction, occurrence, 
or event did not take place, 

(*) Copies of telegrams and radiograms. See the second paragraph 
of 1436(1) as to copies of telegrams and radiograms. 

b. Authentication of writings. (1) General. A writing that is not 
authenticated may not bo introduced in evidence as being genuine, but authen¬ 
tication can bo waived by a failure to object on the ground of lack of proof 
of authenticity to the reception in evidence of the writing. A mere failure to 
object on this ground to the reception in evidence of a writing, however, will 
add nothing to tho evidentiary nature of the writing. For example, it will not 
render a writing competent if it would not otherwise be admissible for the 
purpose of proving the truth of tho matters stated therein, such as a writing 
which is hearsay and not within any of tho exceptions to the hearsay rule. 
See 139a. A wrriting may be authenticated by any competent proof that it is 
genuine—is in fact what it purports or is claimed to bo. It may be authend- 
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cated by a certificate or other written statement only when the certificate or 
statement is admissible for this purpose as an exception to the hearsay rule. 
See 1436(2). (Authentication of official records) and 1436(3) (Authentication 
• of banking entries). When so admissible and itself properly authenticated 
(see, for example, the second paragraph of 1436(2) (a)), the certificate or other 
written statement may be introduced in evidence to prove the truth of all 
authenticating facts stated or indicated therein, including the stated or indi¬ 
cated identity, position, and duties of the signer thereof. 

A letter or similar written communication, or a telegram or radiogram, 
purporting to l>e a reply from the addressee of a written or other type of 
message shown to have been communicated to that addressee or to have been 
placed in a reliable channel of communication may be inferred to be genuine. 
A purported reply, however, is not to be considered as evidence of the genuine¬ 
ness of the letter or other type of communication to which the reply was pur¬ 
portedly made. The contents of a telegram or radiogram in the terms in which 
it was filed for transmission may, if admissible, be evidenced by the original 
filed for transmission or, without accounting for that original, by any copy 
of the message, whether or not made as a memorandum or record, which was 
made in the regular course of business of a military or civilian transmitting 
or receiving agency, including such a copy delivered to the addressee of the 
telegram or radiogram. Any copy so made may be inferred to be an accurate 
copy of the original message. Likewise, the contents of a telegram or radio¬ 
gram in the terms in which it was received by the addressee may, if admissible, 
Iw evidenced by the copy received by the addressee or, without accounting for 
that copy, hv the original filed for transmission or by any copy of the kind 
referred to alx>ve. See the third paragraph of 144c for an application of the 
principle of inferred genuineness of replies in relation to checks returned with 
payment refused. 

When there is a question as to whether certain handwTiting is that of a 
certain person, as when the question is whether a signature appearing on a 
check or on an admissible photographic copy thereof is in fact the signature 
of the |>crson who purportedly signed the check, any proved—by evidence rais¬ 
ing an inference of genuineness—or admitted specimen of the person’s hand¬ 
writing is admissible in evidence for the purpose of comparison by witnesses 
or the court to prove that the hand writing in question is or is not the person’s 
handwriting. Also, when there is a question as to whether certain handwriting 
is that of a certain person, I he opinion of a handw riting expert (see 138c), or 
of anyone acquainted with the person's handw riting, to the effect that the hand- 
wril ing is or is not that of the person is admissible in evidence. Anyone who, 
under circumstances which enable him to form a belief as to the character of a 
person’s handwriting, has seen another write by hand or has seen handwriting 
which can reasonably l>e believed to be that of a person may be considered to be 
Acquainted with the handwriting of that person. Examples of handwriting 
which can reasonably be believed to be that of a certain person are handwriting 
purporting to be his apparently written in the ordinary course of business and 
handwriting purporting to be his in a letter apparently written by him in reply 
to a letter shown to have been mailed to him. A failure by a party to object to the 
reception in evidence of a w riting on the ground that the genuineness of a certain 
signature or certain other handwriting appearing thereon has not been shown 
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may bo regarded as a waiver by him of (hat objection if lie does not contest the . 
general authenticity of the writing. 

If a part of a writing appears to have been altered after the execution of 
the writing, neither that part nor any part dependent for its authenticity upon 
the altered part may be received in evidence as being genuine unless the altera¬ 
tion is satisfactorily explained or authentication has l>ocn waived. 

Upon cross-examination of a witness who has testified concerning his opin¬ 
ion as to whether certain handwriting was that of a certain person, unidentified 
specimens of the handwriting or purported handwriting of that person or of 
others may be used for the purpose of testing the credibility of the opinion of the 
witness, whether or not the unidentified specimens had previously been authenti¬ 
cated in the case or would otherwise be admissible if authenticated. After the 
specimens have been so used, they may be authent icated and introduced by either 
party if this has not already been done in some other connection. In the interest 
of fairness and orderly procedure, the military judge or the president of a spe¬ 
cial court-martial without a military judge may impose reasonable conditions 
upon tlie use of this method of testing the credibility of the opinion of the hand¬ 
writing witness, as by requiring that the witness be given adequate time and 
opportunity to study the unidentified handwriting specimens. 

(2) Authentication of official records. (a) General provisions and defi¬ 
nitions . Like any other writing, an official record (1446) or copy thereof must 
be properly authenticated if it is to be introduced in evidence as being genuine, 
although authentication can be waived by & failure to object on the ground of 
lack of proof of authenticity to the reception in evidence of the writing. Official 
records kept in official custody are ordinarily evidenced by properly authen¬ 
ticated copies. Original official records may be authenticated in the same manner 
as copies, except that if an attesting certificate is used for this purpose it will 
indicate that the attested writing is an original. See also the fourth paragraph 
of 1436(2) (/). When used in connection with a copy of an official record, 
an “attesting certificate” is a certificate or statement, signed by the custodian 
of the record or his deputy or assistant, which in any form indicates that the 
writing to which the certificate or statement refers is & true copy of the record 
(or an accurate “translation” of a machine, electronic, or coded record) and 
that the signer of the certificate or statement is acting in an official capacity as 
the person having custody of the record or as his deputy or assistant. See, how¬ 
ever, the last paragraph of 1436(2) (e) as to the signer and form of a certificate 
or statement attesting a copy of a foreign official record. An “authenticating 
certificate” is a certificate or written statement which in any manner indicates 
that the signature on the attesting certificate is genuine. When an authenticat¬ 
ing certificate or any certificate or written statement in the chain of authentica¬ 
tion of an official record or copy thereof indicates the genuineness of the of¬ 
ficial position of the purported signer of another certificate or statement in the 
chain, such an indication may be inferred to be also an indication that the 
signature on that other certificate or statement is genuine. 

A custodian of an official record is & person who has official custody 
thereof, that is, a person who is the official keeper of thn record, as distinguished 
from & person who has mere manual possession of the record for official or 
other purposes. If a certificate or statement in the previously described form 
of an attesting certificate is itself properly authenticated, this official custody 
in the person indicated in the attestation as having custody of the record, and 
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the status os his deputy or assistant of one who lias signed the attestation in that 
capacity, may bo inferred. Some attesting certificates may be authenticated by 
taking judicial notice of the signature thereto. Others require authentication by 
a proper and judicially noticeable seal, by an accompanying certificate or state¬ 
ment in the chain of authentication having a proper and judicially noticeable 
signature or seal, or by other proof of genuineness, according to whatever pro¬ 
cedure is adequate to authenticate the official record or copy thereof attested 
and, consequently, the attestation. See the following provisions of 1436(2) 
and see 147 <j (Judicial notice). An authenticating certificate, or any certificate 
or written statement in the chain of authentication, may be similarly 
authenticated. 

(6) MHilary records. A copy of an official record of the Department 
of Defense or any department, agency, bureau, branch, force, command, or 
unit thereunder, of the Coast Guard or National Guard or any of their sub¬ 
ordinate commands or units, or of a military agency or unit of an ally of the 
United States may be authenticated by the seal, inked stamp, or other identifi¬ 
cation mark of tliat department, agency, bureau, branch, force, command, or 
unit or by an attesting certificate. Thus, an attesting certificate reading, “A 
true (extract) copy of the original in the custody of the [Adjutant General, 
First Infantry Division] [Director of Administrative Services, First Air 

Division] [Commanding Officer (USS) (USOG _ )_]: 

/a/ John Smitli, [Major (Asst Adjutant General, First Infantry Division) 
(Director of Administrative Services, First Air Division)] [LCDIt, (UJS. 

Navy) (U.S. Coast Guard), Personnel Officer, (USS) (USCG _ ) 

- ],•’ may be considered to be an authentication of a copy of an 

official record in the custody of the custodian mentioned in the attesting 
certificate. 

( 0 ) United Stales records . A copy of an official record of the United 
States, of a Commonwealth or possession thereof or any political subdivision 
of that Commonwealth or possession, or of the District of Columbia may be 
authenticated by: 

Any indication under the seal of the United States, the seal of the 
Commonwealth or possession or political subdivision thereof in which the 
record is kept, or the seal of the District of Columbia as to records kept 
therein that the writing is a true copy (or an accurate ‘‘translation” of a 
machine, electronic, or coded record); 

Any authentication provided for by any law of the United States, 
including rules of criminal procedure for the United States district courts 
made pursuant thereto, or by any law of the Commonwealth or possession 
or political subdivision thereof in which the record is kept or of the District 
of Columbia as to records kept under its authority; 

An attesting certificate, without further authentication, as to records 
kept under the authority of any department, bureau, agency, office, or court 
of the Federal government of the United States; 

An attesting certificate, under the seal of the department, bureau, 
agency, office, or court in which the record is kept or under the seal of office 
of an official or office haring a seal of office and having supervision over 
the department, bureau, agency, or office in which the record is kept, or 
an attesting certificate, accompanied by an authenticating certificate under 
the seal of office of an official having a seal of office and having supervision 
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over the department, bureau, agency, or office in which the record is kept, 
and signed by such an official or his deputy or assistant; 

An attesting certificate, under the seal of a court, or the seal of a judge 
or clerk of a court, existing by authority of a law of the United States 
and located in the district. Commonwealth, or possession in which the 
record is kept or existing by authority of the Commonwealth or possession 
or political subdivision thereof in which the record is kept or of the District 
of Columbia as to records kept therein, or an attesting certificate, accom¬ 
panied by an authenticating certificate signed by a judge or clerk, including 
a deputy or assistant clerk, of such a court under the seal of the court or 
t he seal of a judge or clerk thereof; or 

An attesting certificate, accompanied by an authenticating certificate 
under the seal of office of an official having & seal of office and having duties 
by authority of the United States in the district. Commonwealth, or pos¬ 
session in which the record is kept, or having dut ies in, and by authority of, 
the Commonwealth or possession or political subdivision thereof in which 
the record is kept, or having duties in, and by authority of, the District of 
Columbia as to records kept therein, and signed by such an official or his 
deputy or assistant 

The uncapitalized word “district” as used above moans a judicial district 
of the United States. As used with reference to possessions of the United States 
in this subparagraph (1436(2)(c)) and in 147a (Judicial notice), the word 
“possession” includes, in addition to those possessions of the United States 
designated as such by law, any trust territory administered by the United States 
and any territory or area administered by the United States by treaty, executive 
agreement, or act of Congress, whether or not sovereignty thereover exists in 
the United States. 

A copy of an official record of a former Territory or possession of the 
United States or a political subdivision of such a former Territory or possession 
may be authenticated as though the record was originally an official record of 
the governmental unit having custody thereof at the time of authentication. 

(d) State records. A copy of an official record of a State of the United 
States or of a political subdivision of a State may be authenticated by: 

Any indication under the seal of the State or political subdivision 
thereof in which the record is kept that the writing is a true copy (or 
an accurate “translation” of & machine, electronic, or coded record); 

Any authentication provided for by the law of the State or political 
subdivision thereof in which the record is kept, or by any law of the United 
States, including rule6 of criminal procedure for the United States district 
courts made pursuant thereto; 

An attesting certificate, under the seal of a court, or the seal of a 
judge or clerk of a court, existing by authority of the StAte or political 
subdivision thereof in which the record is kept, or an attesting certificate, 
accompanied by an authenticating certificate signed by a judge or clerk, 
including a deputy or assistant clerk, of such a court under the seal of 
the court or the seal of & judge or clerk thereof; or 

An attesting certificate, accompanied by an authenticating certificate 
under the seal of office of an official having a seal of office and having 
duties in, and by authority of, the State or political subdivision thereof 
in which the record is kept, and signed by such an official or his deputy or 
assistant 
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(e) Foreipn records. A copy of an official record of a foreign country 
or political subdivision thereof may be authenticated by: 

Any indication under the great seal (seal of state) of the foreign 
country in which the record is kept that the writing is a true copy (or an 
accurate “translation** of a machine, electronic, or coded record); 

Any authentication provided for by the law of the foreign country 
or political subdivision thereof in which the record is kept, or by any law 
of the United States, including rules of criminal procedure for the United 
States district courts made pursuant thereto and treaties to which the 
United States is a party; 

An attesting certificate, accompanied by an authenticating certificate 
signed by a United States secretary of embassy or legation, consul general, 
consul, vice consul, consular agent, or foreign service officer or by a diplo¬ 
matic or consular official of the foreign country assigned or accredited 
to or recognised by the United States; or 

An attesting certificate, accompanied by a certificate or statement 
signed by a United States secretary of embassy or legation, consul general, 
consul, vice consul, consular agent, or foreign service officer, or by a dip¬ 
lomatic or consular official of the foreign country assigned or accredited to 
or recognized by the United States, which indicates the genuineness of the 
signature of any foreign official whose certificate or written statement 
indicating genuineness of signature relates to the attestation or is in a 
chain of certificates or written statements indicating genuineness of signa¬ 
ture relating to the attestation* 

As to the last two methods of authenticating a copy of a foreign 
official record set forth above, if armed forces of the United States or an 
ally thereof are stationed in, passing through, or occupying the foreign country 
or place in which the record is kept, the certificate or statement furnishing tho 
authentication of a copy of the record may be signed by an officer commanding 
or administering any unit or agency of those armed forces or by his deputy or 
assistant or any judge advocate, law specialist, or legal officer or advisor serving 
under him, instead of by a diplomatic or consular official. Such an authenti¬ 
cation is final if made by a commissioned officer of the United States. If the 
person providing the authentication is not a commissioned officer of the armed 
forces of the United States, final authentication shall be furnished by a cer¬ 
tificate or statement signed by a commissioned officer of the United States 
indicating that the signature on the authenticating certificate is genuine. 

If a foreign certificate or statement in the chain of authentication of 
a copy of a foreign official record is under the seal of a foreign official or agency, 
the seal, instead of the signature on the certificate or statement, may be indicated 
as being genuine by the next certificate or statement in the chain. 

A certificate or statement attesting a copy of a foreign official record 
may be signed by the custodian of the record or his deputy or assistant or by 
any person authorized in the place where the record is kept to attest a copy of 
the record, and the attestation may be in any form authorized in that place. If 
a certificate or statement attesting a copy of a foreign official record is itself 
properly authenticated, it may be inferred that the attestation and the form 
thereof are authorized in the place where the record is kept. 

(/) Miscellaneous. Copies of foreign, or other, official records and 
their attesting, authenticating, and other accompanying certificates or state- 
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monta, when written in a language other than English, may be translated 
through the testimony of one having knowledge of the language concerned. 
Also, a written translation accompanying an attesting, authenticating, or other 
certificate or written statement in the chain of authentication is as admissible as 
the writing translated and may in the absence of an objection to its accuracy be 
inferred to be an accurate translation. 

In addition to the methods of authentication set forth in the forego¬ 
ing provisions of 1436(2), an official record or a copy thereof may be authenti¬ 
cated by tho testimony of any person, based on his personal knowledge, to the 
effect that the writing in question is an official record or was obtained by him, 
os a record, from the proper official custody or that the writing is a correct copy 
of such a record or of a record thus shown to be an official record by the testi¬ 
mony of another, as tiio case may be. Also, if an attesting certificate, or any cer¬ 
tificate or written statement in the chain of authentication, is directly authenti¬ 
cated by admissible testimony or in any other manner, It need not 
be accompanied by whatever additional certificates or statements might other¬ 
wise bo required by the foregoing provisions of 1436(2). Thus, if an attesting 
certificate, orany certificate or statement in the chain of authentication, is ap¬ 
parently signed by a proper person or is apparently under a proper seal and that 
signature or seal is shown to be genuine by admissible testimony, the certificate 
or statement may be considered to be an authentication of the official record, or 
copy thereof, to which it pertains, provided that when the certificate or state¬ 
ment isnot an attestingcertificate the intervening written authentication meets 
applicable requirements. 

If an original official record is subscribed by a judicially noticeable 
signature or is under a judicially noticeable seal or symbol (see 147a), that 
original (or an admissible photographic or other facsimile thereof, for ex¬ 
ample, a facsimile itself admissible as an official record) may be authenticated 
by taking judicial notice of the signature, seal, or symbol. 

A cert ificate or statement that no record or entry of a specified tenor 
was found to exist in certain official records (143a(2)(^)) may be authenti¬ 
cated in the same manner as a certificate or statement attesting a copy of a 
record taken from those official records. The inferences applicable to & properly 
authenticated attesting certificate (sco the last paragraphs of 1436(2) (a) and 
(«)) are similarly applicable to a properly authenticated certificate or statement 
of the nonexistence of an official record or entry. A certificate or statement of 
the head of an executive or military department or independent governmental 
agency, or his deputy or assistant, setting forth a summary of an official record 
tho text or informational source of w hich should not be disclosed (113a(2) (d)) 
may be authenticated in the same manner as a certificate or statement attesting 
a copy of that record. A written summary of a foreign official record 
(143<z(2) (d)) may be authenticated in the same manner as a copy of the record, 
although an attesting certificate or other identification in this case will refer 
to a summary'instead of a copy. A document that, on its face, appears to be an 
official publication of an official record is admissible as being in fact an official 
publication of the record unless it is shown to lack that character. 

(3) Authentication of banking entries. A business ent ry, or copy thereof, 
of a business regularly but not necessarily exclusively engaged in public bank¬ 
ing activities may, if tho entry relates to these activities, be authenticated by a 
certificate or statement, signed under oath lief ore a notary public by the person 
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in charge of the business entry or his assistant, which in any form indicates that 
the waiting to which the certificate or statement refers is the entry itself or a 
true copy thereof (or an accurate “translation” of a machine, electronic, or 
coded entry), as the case may be, that the entry was made as a memorandum 
or record in the regular course of the business and relates to its public bank- 
ing activities, and that the signer is the person in charge of the entry or his 
assistant, accompanied by a statement signed by the notary, under the seal of 
his office, which indicates that the certificate or statement was signed under 
oath before him. A certificate or statement that after diligent search no record 
or entry of a specified tenor was found to exist in certain entries of this kind 
(see 143u(2)(A)) also may bo authenticated by an accompanying statement 
signed by a notary public, under the seal of his office, which indicates that the 
certificate or statement was signed under oath before him. When a certificate 
or statement of cither of these two types is notarized as provided above, it may 
be inferred that a person who has signed it as the person in charge of the busi¬ 
ness entry or entries referred to therein, or as his assistant, in fact occupies that 
status. 

A business entry, or copy thereof, of the kind mentioned above may also 
be authenticated in the same manner as any business entry. See 144c. 

c. Certain procedural matters relating to documentary evidence . See 
53p, 54<f, and Before a ruling is made upon an objection to the reception in 
evidence of a writing, the objecting party, on request, will be allowed to support 
the objection by argument, the presentation of evidence, and proper cross- 
examination of witnesses who have testified concerning tho writing. 

A writing does not become admissible against a party merely because he 
requested its production or inspected it, 

d. Definition of “writing ” The word “writing” as used in this chapter 
(XXVII), means every method of recording data upon any medium. For 
example, it includes ham!writing, typewriting or other machine writing, print¬ 
ing, and all documentary, pictorial, photographic, chemical, mechanical, or elec¬ 
tronic recordings or representations of facts, event*, acts, transactions, commu¬ 
nications, places, ideas, or other occurrences or things, whether expressed by 
words, letters, numbers, pictures, signs, symbols, marks, or chemical, mechani¬ 
cal, or electronic media, including all types of machine, electronic, or coded 
records, memoranda, or entries. 

144. OFFICIAL WRITINGS; OFFICIAL RECORDS; BUSINESS 
ENTRIES; LIMITATIONS AS TO THE ADMISSIBILITY OF OFFI¬ 
CIAL RECORDS AND BUSINESS ENTRIES; MAPS, PHOTO¬ 
GRAPHS, SKETCHES, CHARTS, AND FINGERPRINTS; BUSINESS, 
PROFESSIONAL, OR PUBLIC LISTS AND DIRECTORIES, a. Official 
writings. The fact that a writing is an official writing does not in itself make 
the writing admissible in evidence for the purpose of proving the truth of the 
matters stated therein. An official writing may be admitted in evidence for this 
purpose only when it comes within an exception to tho hearsay rule. 

6. Official records . A writing made as a record of a fact or event, whether 
the writing is in a regular series of records or consists of a report, finding, or 
certificate, is admissible as evidence of the fact or event if it was made by any 
person within the scope of his official duties and those duties included a duty to 
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know, or to ascertain through appropriate and trustworthy channels of informa¬ 
tion, the truth of the fact or event, and to record such fact or event. It may be 
inferred that: 

A person who had these duties performed them properly; and 
A foreign or domestic record of a fact or event purporting or indicated 
to have been officially made or kept meets all the above requirements for 
admissibility, if the record is properly authenticated or authentication is 
waived, in accordance with 1436(2). An official duty is any duty included 
in a military or civilian governmental function. 

Examples of military records containing entries which may be admissible 
under this exception to the hearsay rule are enlistment papers, physical exam¬ 
ination papers, outline-figure and fingerprint cards, morning reports, service 
records, officer and enlisted qualification records, records of court-martial con¬ 
victions, logs, unit personnel diaries, individual equipment records, guard 
reports, daily strength records of prisoners, and rostere of prisoners. 

If admissible under this exception, an official record is not subject to objec¬ 
tion on the ground that it was copied or compiled from notes, memoranda, or 
other writings or from other official records, nor is it otherwise subject to objec¬ 
tion on the ground that it is secondary evidence. See 143a(2) as to those copies 
and summaries of official records which are not themselves admissible as official 
records but are admissible under an except ion to the best evidence rule. 

If a machine, electronic, or coded official record is of a kind which, without 
skilled interpretation, may be unintelligible or subject to misunderstanding, its 
contents may be proved and its meaning explained by the testimony of a witness 
sufficiently familiar with the system used in producing the record to be able to 
interpret the record accurately, or the contents of the record may be proved by 
a machine ‘"translation” authenticated by the testimony of a witness familiar 
with the system used in producing the “translation.” Also, written “transla¬ 
tions” of machine, electronic, or coded official records, whether made by machine 
or by a person and however properly authenticated, are admissible if they are 
otherwise within an exception to the best evidence rule (see 143a(2) (<?)) or if 
they were themselves made as official records. 

c. Business entries . Any writing or record, whether in the form of any 
entry in a book or otherwise, made as a memorandum or record of any act, 
transaction, occurrence, or event is admissible as evidence of the act, transaction, 
occurrence, or event, if made in the regular course of any business and if it was 
the regular course of that business to make the memorandum or record at the 
time of the act, transaction, occurrence, or event or within a reasonable time 
thereafter. All other circumstances of the making of the writing or record, 
including lack of personal knowledge by the entrant or maker, may be shown to 
affect its weight, but these circumstances will not affect its admissibility. The 
term “business,” as used with respect to business entries, includes a business, 
profession, occupation, or calling of any kind. 

If in the regular course of business or activity any business, institution, 
department or agency of government, or member of a profession or calling has 
kept or recorded any memorandum, writing, entry, print, representation, or 
combination thereof of any act, transaction, occurrence, or event, and in the 
regular course of business has caused any or all of the same to be recorded, copied, 
or reproduced by any photographic, phofcostatic, microfilm, microcard, minia- 
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ture photographic, or other process which accurately reproduces or forms a dur¬ 
able medium for so reproducing the original, the original may be destroyed in 
the regular course of business unless its preservation is required by law or regu¬ 
lation. Such a reproduction, when satisfactorily identified, is as admissible in 
evidence as the original itself whether the original is in existence or not and an 
enlargement or facsimile of the reproduction is likewise admissible in evidence 
if the original reproduction is in existence and available for inspection under 
the direction of the court. Also, whether or not the reproduction is available, a 
properly authenticated copy of the reproduction is admissible in evidence sub¬ 
ject to the same conditions of admissibility that would apply to a projwrly 
authenticated copy of the original itself. See 143a(2) ( c) and («). These rules 
relating to the destruction of originals and to the. admissibility of reproductions 
and facsimiles, enlargements, and authenticated copies of reproductions, will 
not preclude admission of the originals or exclude from evidence any writing or 
copy thereof which is otherwise admissible under the rules of evidence. 

A writing purporting to be a memorandum or record of an act, trans¬ 
action, occurrence, or event may l>e authenticated as a business entry by proof 
that it came through a reliable source from a business whose regular course 
it was to make a memorandum or record of the act, transaction, occurrence, 
or event, for it may be inferred from this proof that the writing was in fact 
made as a memorandum or record in the regular course of that business. Also, 
it is not necessary that a business entry be authenticated by the person who 
made it or that an authenticating witness have personal knowledge that the 
entry was correct. Thus, if the holder of a check, draft, or other order for the 
payment of money upon a bank or other depository, or a person or organization 
actingon behalf of the holder, presents the instrument through regular hanking 
channels for payment, collection, or deposit and the instrument is returned to 
the holder or his agent purportedly through regular hanking channels with 
a notation in the form of a stamp, ticket, or other writing either on the instru¬ 
ment itself or accompanying it, purportedly made by the drawee or presenting 
bank or other depository or clearinghouse, indicating that payment of the 
instrument has l>een refused by the drawee because of insufficient funds of the 
maker or drawer in the drawees possession or control or for other reasons, proof 
of the above facts w ill support an inference of the authenticity of the notation 
as having been made as a memorandum or record in the regular course of a 
banking business. The notation if thus authenticated, is admissible under the 
business entry exception to the hearsay rule as evidence that payment of the 
instrument was refused by the drawee for the reasons indicated in the notation, 
and this is so whether or not a similar notation also made as a memorandum or 
record was kept in the drawee or presenting bank or other depository or clear¬ 
inghouse. See also 143 1 (3) regarding the authentication of banking entries. 

If admissible under the business entry exception to the hearsay rule, a 
business entry is not subject to objection on the ground that it was copied or 
compiled from notes, memoranda, or other writings or from other business 
ent ries, nor is it otherwise subject to objection on the ground that it is secondary 
evidence. However, unless they are themselves writings made as business 
entries or are admissible under an exception to the best evidence rule, copies 
and written compilations of business entries are subject to objection on the 
ground that they are secondary evidence. The reproductions of business entries 
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mentioned as being admissible in I lie second paragraph of this subparagraph 
(144c) are examples of copies which themselves are made as business entries. 
On the other hand, the admissibility of enlargements, facsimilies, or authen¬ 
ticated copies of reproductions provided for in that paragraph constitutes an 
exception to the Ixsst evidence rule. See 143a as to the best evidence rule and its 
exceptions in general, and see 145a as to the use of copies of business entries 
in depositions. 

If a machine, electronic, or coded business entry is of a kind which, without 
skilled interpretation, may be unintelligible or subject to misunderstanding, its 
contents may be proved and its meaning explained by tlie testimony of a wit¬ 
ness sufficiently familiar with the system used in producing the entry to l>e 
able to interpret the entry accurately, or the contents of the entry may be proved 
by a machine “translation" authenticated by the testimony of a witness familiar 
with the system used in producing the “translation.” Also, written “translations*’ 
of machine, electronic, or coded business entries, whether made by machine or by 
a person and however properly authenticated, are admissible if they are other¬ 
wise within an exception to the best evidence rule (see 143a(2) («?)) or if they 
were themselves made as business entries. 

A memorandum or record which satisfies the requirements of the business 
entry exception to the hearsay rule is admissible under that exception regard¬ 
less of whether it was made in a private or governmental capacity. 

d. Limitations as to the admissibility of official records and business 
entries . Official records are admissible in evidence only insofar as they relate to 
a “fact or event,” and the admissibility of business entries is limited to a 
memorandum or record of “any act, transaction, occurrence, or event.” The 
word “event” may be considered to include the words “act,” “transaction,” 
and “occurrence,” and to 1 m? included within the meaning of the word “fact.” 
Records or entries of “opinion” are not admissible under either the official 
record or the business entry exception to the hearsay rule. However, it is often 
difficult ns a practical matter to draw 4 the line between wlmt is opinion and what 
is fact, and some assertions based on trained observation which, strictly speak¬ 
ing, might be considered statements of opinion so closely approximate state¬ 
ments of fact as to permit the law to place them in the latter category rather 
than in the former, at least to the extent of allowing a record of them to be 
admitted in evidence without incurring an appreciable risk of doing an in¬ 
justice because of lack of opportunity to cross-examine. For example, if other¬ 
wise admissible as official records or business entries, entries in a physician’s 
report setting forth his diagnosis of an illness of a kind which can readily 
be diagnosed by the medical profession, and in an autopsy report setting forth 
the opinion of the pathologist as to the physical cause of death, as when lie 
concludes that death was caused by a certain disease, by a certain poison, or by a 
gunshot wound, arc admissible in evidence to prove the illness and the physical 
cause of death, respectively. On the other hand, entries in a re|>ort of a board 
of medical officers (psychiatrists) as to the mental condition of a certain person 
are not admissible to prove that mental condition, for a diagnosis of a person’s 
mental condition involves opinion to such a degree as to require that those 
making t he diagnosis be subject to cross-examination. See 122a. 
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Under the official record exception to the hearsay rule, the maker of the 
record must not only have acted within the scope of his official duties in record¬ 
ing the fact or event but must, in addition, have had an official duty to know or 
ascertain the truth of that fact or event, A somewhat correlative principle 
applies under the business entry exception to the hearsay rule. It is not sufficient 
that an entry was made in a regular course of conduct which had some relation¬ 
ship to business if it was not made in the regular course of a business, “Regular 
course' 1 of business must find meaning in the inherent nature of tho business 
in question and in the methods systematically employed for the conduct of the 
business as a business. Because of these limitations and the opinion limitation, 
a pathologist’s entry in an autopsy report as to whether the death was caused 
by homicide, accident, or suicide, as distinguished from his entry as to the 
physical cause of death, is not admissible under cither the official record or tho 
business entry exception to the hearsay rule. The above-mentioned limitations 
apply in such a case l>eeause any official duty the pathologist might have to 
make an entry as to his finding in this respect would not fix upon him the addi¬ 
tional official duty of ascertaining the truth of circumstances surrounding the 
occurrence of death reported to him by others but not observed by him during 
the course of his examination, and it is obvious that it is not the regular course 
of the business of a pathologist to make such an entry based on that kind of data; 
and if the entry was based not on reported matters but on an examination of 
the body by the pathologist, the opinion thus expressed by him would be of 
a kind which should be open to the test of cross-examination. 

Neither tho official record nor the business entry exception to the hearsay 
rule renders admissible in evidence writings or records made principally with 
a view to prosecution, or other disciplinary or legal action, as a record of, or 
during tho course of an investigation into, alleged unlawful or improper con¬ 
duct. Thus, a report of a military policeman concerning his investigation of an 
offense and the statements of witnesses accompanying the report are not 
admissible under either of these except ions as evidence of tho truth of the facta 
stated therein, although an accompanying statement of the accused mAy be 
admissible if it constitutes a voluntary confession or admission of the accused 
contained in that statement (see 140a) and an accompanying statement of a 
person who later testifies may be used to show any inconsistent statement 
apjHMiring therein (see 153&(2) (c)). With the exceptions indicated below con¬ 
cerning the use of records and reports of preliminary judicial hearings, the 
same considerations apply to a record or report of an investigation conducted 
under Article 32, On the other hand, since it is not the function of a pathologist 
performing an autopsy to determine that the death was caused by any particular 
person or even that the death was the result of any unlawful conduct, his entries 
in the autopsy report as to the identification of tho person upon whose body 
the autopsy was performed, as to the physical facts found to exist with respect 
to tlie corpse, and as to the physical cause of death do not come within this 
limitation, and these entries may be admissible under cither the official record 
or the business entry exception to the hearsay rule. Official record entries in 
morning reports, unit military strength balance reports, logs, unit personnel 
diaries, and service records as to absence without leave or the circumstances of 
return to military control, and in the above records and in guard reports, daily 
strength records of prisoners, and rosters of prisoners as to escape from con¬ 
finement, are not inadmissible because of this limitation, for those entries are 
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made principally for the purpose of reflecting day to day events as they affect 
strength in personnel and other administrative matters not within the limita¬ 
tion. The limitation docs not prohibit the use of depositions to prove the 
deposition testimony of the deponent under Article 49, the use of records and 
reports of trials or preliminary judicial hearings, such as an investigation con¬ 
ducted under Article 32, to prove former testimony under the former testimony 
exception to the hearsay rule, or the use of records of courts of inquiry as con¬ 
templated by Article 50. See 145. Also, the limitation does not prohibit the use 
of depositions, records and reports of trials or preliminary judicial hearings, 
and records and reports of courts of inquiry to prove statements recorded or 
reported therein which, if proved by testimony given at the trial, would be 
admissible under the rules of evidence in general (see the last paragraphs of 145 
a, 6, and c), nor does the limitation prohibit the use of records of conviction or 
imposition of non judicial punishment as proof of the conviction or imposition 
of nonjudicial punishment when this proof is otherwise admissible. 

e . Maps , photographs, sketches, charts, and fingerprints . Maps, photo¬ 
graphs, x-rays, sketches, and similar projections of localities, objects, persons, 
and other matters are admissible when verified by any person, whether or not 
he made or took them, who is sufficiently familiar with the locality, object, per¬ 
son, or other thing thereby represented or pictured to b© able from his own 
personal knowledge or observation to state that they faithfully represent the 
actual appearance of the subject matter in question. Such writings are also 
admissible when they come within cither the official record or business entry 
exception to the hearsay rule. See 14-16 and 144c. See 143a, however, as to the 
admissibility of a photograph or other projection of a writing for the purpose 
of proving the contents of the writing. 

In cases involving complicated mathematical computations or comx>ila- 
tions, charts showing these computations or compilations and the mathematical 
results thereof, authenticated by a witness qualified to understand and interpret 
the computations or compilations and prepared from data contained in writings 
and testimony properly received in evidence, are admissible at the discretion 
of the military judge or president of a special court-martial without a military' 
judge. The charts should not contain conclusionary captions or statements other 
than those indicating the mathematical results of the computations or compila¬ 
tions, nor should the charts be in the possession of, or observable by, the members 
of the court during their deliberations in closed session. Charts may also be used 
in connection with the summamations of numerous or bulky writings mentioned 
in 143a(2)(6). 

When a witness points or otherwise refers to certain parts of a map, photo¬ 
graph, sketch, or chart, the military judge, or the president of a special court- 
martial without a military judge, should require counsel examining the witness 
to have the witness mark the exhibit in some fashion and identify the mark in his 
testimony so that reviewing authorities may obtain a clear comprehension of the 
testimony of the witness. If a large map, photograph, sketch, or chart is being 
used so that it can be observed by all parties to the trial, the military judge, or 
the president of a special court-martial without a military judge, should require 
that it, or a copy complete with all marks placed upon the original, be attached 
to the record of trial as an exhibit. A blackboard should not be used unless it 
can be photographed or reproduced in some manner. 
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Fingerprints are admissible when they come witliin either the official 
record or the business entry exception to the hearsay rule or arc in any manner 
properly verified, but evidence concerning the comparison of fingerprints must 
come from persons skilled in comparing fingerprints. 

/. Business , professional , or public lists and directories. A list., register, 
directory, catalogue, or other published compilation intended for use in a line 
of business or a profession is admissible as an exception to the hearsay rule to 
prove the truth of any matter appearing therein, or the nonexistence of any 
matter not appearing therein but which could reasonably be expected to have 
been included had it existed, if it appears that the compilation is generally 
used and relied upon in the line of business or profession as being accurate. 
Also, a list, register, or directory intended for use by the public at large, such 
as a telephone directoiy, is likewise admissible if it is common knowledge that 
the compilation is generally regarded by the public as being accurate. If, how¬ 
ever, it is shown that a compilation intended for business, professional, or public 
use is not in fact generally accurate, it is not admissible under these rules. 

145. DEPOSITIONS; FORMER TESTIMONY; RECORDS OF 
COURTS OF INQUIRY, a .. Depositions . See Article 49. For procedure in 
taking depositions, sec 117. To satisfy the conditions of admissibility set forth 
in Article 49(d) (2), it must appear that the witness, for one of the specific 
causes enumerated or for other reasonable cause, in fact is unable or refuses to 
appear and testify in person. For example, if nonamenability to process is the 
only ground advanced for the admissibility of a deposition, it must appear, 
either through a refusal of the witness to comply with a request for his attend¬ 
ance or otherwise, that the witness is in fact unavailable. The condition set 
forth in Article 49(d)(3) cannot be considered as satisfied unless it appears 
that there has been an exercise of due diligence in attempting to locate the 
witness. Although not specifically so indicated in Article 49, a deposition is 
inadmissible against an accused if he was not afforded an opportunity to be 
present with his counsel at the taking thereof (see 1176(2)), but such a defect 
may be waived. 

A case referred to a special court-martial for trial under 15a(l) is a case 
“not capital* within the meaning of Article 49. Under Article 49(f), a case in 
which the death penalty is authorized by the code but is not mandatory for an 
offense of the kind charged is not capital when the convening authority has 
directed that the case be treated as not capital. Upon a rehearing or new or other 
trial thereof, a case in which the death penalty is impo&able under the code for 
an offense of the kind charged is not capital within the meaning of Article 49 
if the legal sentence upon a previous hearing or trial of the case, as ultimately 
reduced by the convening or other proper authority when any such action has 
been taken, was other than death. Although an offense is punishable by death 
under the article denouncing it, the offense is not legally so punishable, and 
therefore is not capital, if the applicable limit of punishment prescribed by the 
President under Article 56 is less than death. In a trial upon two or more 
specifications, the proceedings as to each constitute a separate “case.” 

Testimony taken by deposition may be introduced by the defense in capital 
cases if otherwise admissible. If the defense calls for testimony to be taken by 
deposition in a capital case, the deponent may be cross-examined by written 
interrogatories, or otherwise, in the same manner as a deponent in a case not 
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capital. With tlio express consent of the defense made or presented in court, 
but not otherwise, competent deposition testimony not for the defense may l>e 
introduced in & capital case. When otherwise admissible, deposition testimony 
not for the defense may be admitted without the consent of the defense in a 
case not capital tried with a capital case if the testimony is not relevant to the 
capital case or, when it is relevant to the capital case, if the cases do not involve 
the same criminal transaction and the military judge instructs the court in open 
session that the testimony is not to be considered as to the capital case. 

If only part of a deposition is offered in evidence by a party, he should, at 
the request of the opposite party, be required to offer all of it that is relevant 
to the part offered. This should be done even though the prosecution may seek 
to use it to compel presentation of a deposition relevant to a capital case. If the 
party at whose instance a deposition has been taken does not offer it or offers 
only a part of it, any other party may offer the deposition or the parts not 
offered, except that (1) the prosecution may not thus offer, in a capital case, a 
deposition or part thereof without the express consent of the defense made or 
presented in court, and (2) in no case may a deposition or part thereof be used 
against a party, whether or not he initiated the taking of th© deposition, who 
raises a valid objection to its use against him. For example, when the objecting 
party has introduced no part of the document as a dci>oaition, no part may then 
!>e admitted over objection if it fails to meet any of the requirements of Article 
49(d) (1), (2), or (3) or if that party did not have notice of its taking. 

A deposition will ordinarily be read to the court by the side on whose behalf 
it is being offered. At the reading, objections may be made to the introduction 
of the evidence which it contains in the same way that they would be made if 
the evidence was offered in the usual manner. If the ground of an objection to 
the use of a deposition or a part thereof is one which might have been obviated 
or removed, either in connection with the deposition itself or by retaking the 
deposition, if presented at the time interrogatories were submitted to the ob¬ 
jecting party or to the military judge or the president of a special court-martial 
without a military judge or at the time the deposition was taken, a failure to 
have made the objection at that time is a waiver of the objection. It. may be 
shown that an objection actually was made even if the objection is not noted in 
the body of the dejx>sition, but in the absence of such a showing it may bo as¬ 
sumed that no objections were made other than those noted. If the military 
judge or the president of a special court-martial without a military judge has 
ruled on an objection at the time interrogatories were submitted for acceptance, 
the objection shall again be considered at the time the deposition is read, if a 
request to do sn is then made, without regard to the previous ruling. 

The same rules as to the competency of witnesses and the admissibility of 
evidence apply to the introduction of evidence taken by deposition that apply 
to the introduction of other evidence before the court, except that a wider 
latitude than usual should be allowed as to leading questions put to a deponent 
upon written interrogatories. Also, when a business entry is properly authenti¬ 
cated by the testimony of a witness taken on deposition, a copy of the business 
entry, identified as such by the witness, may be substituted for the original. 
The copy, marked by the person taking the deposition in such a manner as 
to indicate that it is the copy identified by the witness, will accompany and be 
part of the deposition and shall bo admissible in evidence equally with the 
original. 
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A failure to object to the introduction of a deposition on the ground that 
it was not taken on reasonable notice or before a proper officer, on the ground 
that it does not appear that the dejioncnt is unavailable as a witness, or on the 
ground that the accused was not afforded in connection with the taking of the 
deposition an opportunity to be adequately represented by counsel and to con¬ 
front and cross-examine the deponent may be regarded as a waiver of that 
objection. 

When it is stated that a deposition or a part thereof is “admissible” or may 
bo “introduced” in evidence, this means merely that, in the terms of Article 49 
(d), the document or an appropriate part thereof “may be read in evidence.” 
Except for inspection of the document by the president of a special court- 
martial without a military judge for the purpose of determining the admissi¬ 
bility of its contents, the document itself is not shown to the members of the 
court However, after having been read to the court, the document will be 
marked as an appellate exhibit and included in the record. 

The limitations upon the use of deposition testimony mentioned above and 
in Article 49 do not apply with respect to statements of deponents which are 
admissible under some rule of evidence other than that authorizing the intro¬ 
duction of depositions. Any such statement, for example, a voluntary confes¬ 
sion or admission of the accused made while a deponent or an inconsistent 
statement of a witness similarly made, may be proved by the deposition in which 
it appears, if that document is properly receivable as an official record of the 
statement or otherwise as a writing, or by other competent evidence. See, how¬ 
ever, 141 for rules applying to proof of statements made through an interpreter. 

6. Former testimony . In any trial by court-martial, including a rehearing 
or new* trial, the testimony of a witness given in a civil or military court at a 
former trial of the accused in which the issues were substantially the same, 
except a former trial shown by the objecting party to be void because of lack 
of jurisdiction as to the proceedings, may when properly proved and otherwise 
admissible, be received in evidence to the same effect that it could be received 
if the witness were given again to give the testimony in person at the present 
trial, provided that the witness refuses at the trial to testify concerning the 
matter in question or it ap|>ear8: 

That the witness is dead, insane, or too ill or infirm to attend the 
trial; 

That the witness is nonamenable to process and not otherwise avail¬ 
able to testify at the trial; 

That despite the exercise of due diligence in trying to locate him the 
witness cannot be found; or 

That due to military necessity or other reasonable cause the witness 
is unable to attend the trial. 

The prosecution, however, may not introduce the former testimony of a witness 
unless, in addition to the above requirements having been met, the accused w as 
afforded at the former trial an opportunity to be adequately represented by 
counsel and to confront and cross-examine the witness and unless, in a capital 
case, it appears that the witness is dead or insane or is nonamenable to process 
and not otherwise available to testify at the trial. Cases considered “not capital” 
in 145a are also considered “not capital” with respect to the admissibility of 
former testimony. If refusal of a witness to testify is the ground upon which 
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his former testimony is to be introduced, his former testimony will bo 
admissible only insofar as it relates to the matters concerning which he has 
refused to testify. Former testimony given at a preliminary judicial hearing, 
such as an investigation conducted under Article 32, of an allegation against 
the accused is admissible under the same conditions as testimony given at a 
former trial of the accused. 

A failure to object to the introduction of testimony given at a former trial 
or preliminary judicial hearing of the accused on the ground that the issues in 
the former trial or hearing were not substantially the same, on the ground that 
the accused was not afforded at the former trial or hearing an opportunity to l>o 
adequately represented by counsel and to confront and cross-examine the witness 
or on the ground that it does not appear that the witness is now unavailable 
may be regarded as a waiver of that objection. 

When former testimony of an accused is sought to be admitted or used to 
cure the error arising from the erroneous use of an inadmissible pretrial state¬ 
ment the Government must affirmatively show that the prosecution’s use of the 
inadmissible statement did not induce the accused’s in court testimony. The 
Government must affirmatively demonstrate the lack of causal relationship 
between the in court testimony and the inadmissible pretrial statement, and 
must affirmatively dispel the inference that no testimonial utterance would have 
been made had not the prosecution introduced the illegally obtained statement. 

The testimony of a witness who has testified at a former trial or preliminary 
judicial hearing may be proved by a record of the testimony in an official or 
other admissible record of the former trial or hearing, by an admissible copy 
of such a record of the testimony, by an official or other admissible stenographic, 
mechanical, or electronic rej>ort of the testimony, or—whether or not any record 
or report of the testimony is available—by a person who heard the witness give 
the testimony and who remembers all of it, or the substance of all of it, that is 
relevant to the topic in question. Although a record or report of former testi¬ 
mony is not inadmissible to prove that testimony merely because of being 
nonverbatim, a record or report of former testimony of a witness which is not 
complete as to that testimony or its substance, whether or not an otherwise 
verbatim record or report, is, because of its incompleteness, inadmissible to 
prove the testimony unless the omissions are shown to be inconsequential or 
irrelevant to the purposes for which the testimony is offered. See 141 as to 
proving former testimony given through an interpreter. If only part of the 
former testimony of a witness is offered in evidence by a party, he should, at the 
request of the opposite party, be required to offer all of the former testimony of 
the witness that is relevant to the part offered. 

If the former testimony of a witness is to be proved by the record of the 
former trial or hearing or other writing in which it appears, the testimony 
should merely be read in evidence from the writing. Except for inspection of 
the writing by the president of a sjiccial court-martial without a military judge 
for the purpose of determining the admissibility of its contents, the writing 
itself is not shown to the members of the court* See also 81c. However, the writ¬ 
ing or the pertinent parts thereof will be properly included in the record as an 
appellate exhibit. 

If otherwise admissible under 145a and Article 49, a deposition taken 
for use or used at a former trial by court-martial is admissible in a subsequent 
trial of the same person on the same issues. 
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The limit At ions upon the use of former testimony mentioned above do not 
apply with respect to statements made at a former trial or preliminary judicial 
hearing, or at any trial or hearing, which are admissible under some rule of evi¬ 
dence other than that authorizing the introduction of former testimony. Any 
such statement, for example, a voluntary confession or admission of the accused 
or an inconsistent statement of a witness, may be proved by any competent evi¬ 
dence, for instance, by the testimony of a person who heard the statement being 
made or by a record or report of the statement in an official or other admissible 
record or report of a trial or preliminary judicial hearing at which it was made. 
However, a statement made by an accused at a trial in connection with an inquiry 
into the providence of his plea of guilty or in connection with the sentencing 
proceedings is not, in a subsequent trial of that accused for the. same or any 
other offense, admissible to prove his guilt or to impeach his credibility in regard 
to his testimony on the issue of guilt or innocence. See 141 for rules applying 
to proof of statements made through an interpreter. As to the use of former 
testimony in connection with the sentencing proceedings in a rehearing on the 
sentence only or in a combined rehearing, see 81ft (2) and (3). 

c . Records of courts of inquiry. See Article 50. The effect of the words 
“not capital and not extending to the dismissal of a commissioned officer” as 
used in Article 50 is that if the prosecution uses the record of a court of inquiry 
to prove part of the allegations in a specification, neither death nor dismissal 
may be adjudged as a result of a conviction under that specification, but other 
lawful punishment may be adjudged. The introduction of the record of a 
court of inquiry by the defense will not afTcct the punishment which may Lie 
adjudged. It may bo considered that a personas “oral testimony cannot l>e ob¬ 
tained” in the sense of Article 50 if the person refuses at the trial to testify con¬ 
cerning the matter in question or if it appears (1) that the person is dead, insane, 
or too ill or infirm to attend the trial, (2) that he is nonamonable to process and 
is not otherwise available to testify at the trial, (3) that despite the exercise of 
due diligence in trying to locate him he cannot bo found, or (4) that due to 
military necessity or other reasonable cause he is unable to attend the trial. A 
failure to object to the introduction of testimony contained in a record of & 
court of inquiry on the ground that it does not appear that the oral testimony 
of the witness cannot be obtained may be regarded as a waiver of that objection. 
If only part of the testimony of a witness contained in a record of a court of 
inquiry is offered in evidence by a party, he should be required, at the request 
of the opposite party, to offer all of the testimony of the witness contained in 
the record that is relevant to the part offered. 

Admissible testimony contained in a record of a court of inquiry is, in the 
terms of Article 50, “road in evidence.” Except for inspection of the record by 
the president of a special court-martial without a military judge for the purpose 
of determining the admissibility of its contents, the record itself is not showm 
to the members of the court. However, after testimony contained in a record of 
a court of inquiry has been road to the court, a duly authenticated copy of the 
record or of pertinent parts of the record will be properly marked as an appel¬ 
late exhibit and included in the record of trial. 

The limitations mentioned above and in Article 50 upon the use of testi¬ 
mony contained in & record of a court of inquiry do not apply with respect to 
statements made before a court of inquiry which are admissible under some 
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rule of evidence other than that set forth in Article 50. Any such statement, 
for example, a voluntary confession or admission of the accused or an incon¬ 
sistent statement of a witness, may be proved l>y a record or report of the 
statement in an official or other admissible record or report of the court of 
inquiry proceedings at which it was made or by other competent evidence. See 
141 for rules applying to proof of statements made through an interpreter. 

146. MEMORANDA; AFFIDAVITS, a. Memoranda . Memoranda may 
be used to enable a witness to supply facts one© known by him but now for¬ 
gotten or only uncertainly or incompletely remembered or to enable a witness 
to refresh his memory. Memoranda are therefore of two sorts. First, if the 
witness, after having used the memorandum in an attempt to refresh his mem¬ 
ory, does not actually remember the facts or events or has only an uncertain 
or incomplete recollection of them and, accordingly, relies on the recital of 
the facts or events set forth in the memorandum, as when a witness uses an 
old diary in this manner, then the witness must be able to state that the memo¬ 
randum represents his past knowledge possessed at a time when his recollection 
was reasonably fresh as to the facts or events recorded. It is not necessary that 
he should himself have made the memorandum if ho can state from his present 
memory that at a time when his recollection was reasonably fresh as to the 
facts or events recorded he read the memorandum and found it to be correct, 
or must have done so. If the certainty of the witness that a particular memo¬ 
randum represents his past recollection rests upon his normal habit or course 
of business in making or perusing memoranda similar to the memorandum 
in question, this may bo considered a sufficient foundation for the use of the 
memorandum. Second\ if the witness can actually remember the facts or events 
and uses the memorandum merely to refresh his present memory or a part of 
it, then the witness need not have had any previous connection with the 
memorandum. 

Even if not in itself otherwise admissible to prove the truth of the matters 
stated therein, a memorandum of the first sort may be received in evidence as 
a record of the past recollection of the witness, and it may be considered to l>o 
evidence of the facts or events shown by that past recollection. If it meets the 
requirements of a memorandum of the first sort, a newspaper account of an 
incident may be used to establish the past recollection of a witness. 

If the memorandum is of the second 9ort, the party using the memorandum 
to refresh the memory of the witness may not introduce it in evidence unless 
it is otherwise admissible. However, the opposite party may introduce it for 
the purpose of showing that it could not have refreshed the memory of the 
witness. 

A memorandum of either the first or second sort used during the examina¬ 
tion of a witness must, upon demand, be shown to the opponent for purposes 
of inspection and examination of the witness thereon. 

See also the last paragraph of 149c(l)(ft). 

6. Affidavits . The general rule is that affidavits are not admissible as evi¬ 
dence of the truth of the matters stated therein, for they are hearsay assertions. 
However, the defense may introduce affidavits, or other written statements, 
of persons other than the accused concerning the character of the accused. If 
the defense introduces Affidavits or other written statements as to the character 
of the accused under this subparagraph, the prosecution may, in rebuttal, also 


No. 124—Pt. II—See. 1—as 


27-47 




10782 


FEDERAL REGISTER 


« M7o CHAPTER XXVII 

introduce affidavits or other written ’statements regarding the accused’s charac¬ 
ter. Character evidence of this type may be introduced by the defense or prose¬ 
cution only if that evidence, aside from the fact of being contained in an 
affidavit or other written statement, would otherwise be admissible under 
138/(2). See 75c as to the use of affidavits and other written statements in 
extenuation and mitigation. See also the second paragraph of 137. 

147. JUDICIAL NOTICE; DETERMINATION OF FOREIGN LAW. 

a. Judicial notice . Certain kinds of matters need not be proved by the formal 

presentation of evidence, for the existence of these matters may be recognized 
without formal proof. This recognition is termed judicial notice. 

The following are the principal matters of which judicial notice may 
be taken: 

'Hie ordinary divisions of time into years, months, weeks, and other 
{periods; general facts and laws of nature, including their ordinary opera¬ 
tions and effects; general facts of history; generally known geographical 
facts; such specific facts and propositions of generalized knowledge as are 
so universally known that they cannot reasonably be the subject of dispute; 
such facts as are so generally known, or an* of such common notoriety, in 
the area in which the trial is held that they cannot, reasonably Iks the .subject 
of dispute; and sjpecific facts and propositions of generalized knowledge 
which are capable of immediate and accurate determination by resort to 
easily accessible sources of reasonably indisputable accuracy. 

The treaties of the United States, and executive agreements between 
the United States and any State thereof, foreign country, or international 
organization or agency; and current political or de facto conditions of war 
and peace’. 

The laws, and regulations published pursuant, thereto, of the United 
States, of the District of Columbia, and of a State, Commonwealth, or 
possession of the United States or any i>olitical subdivision of such a State, 
Commonwealth, or {possession; the contents of official informational bulle¬ 
tins, manuals, and pamphlets and similar official publications of any agency 
of the Federal government of the United States; military custom in an 
armed force of the United States; international law, including the law of 
w’ar; general maritime law and the law of the air; and the common law. 

The political organization and the identity of the principal officials of 
the United States, of the District of Columbia, and of a State, Common¬ 
wealth, or possession of the United States or any political subdivision of 
such a State, Commonwealth, or possession; the signatures of the principal 
officials of the Federal government of the United States puq>ortodly writ¬ 
ten in their res{>eetivo official capacities; and the signature of a person 
attesting or otherwise authenticating an official record or copy thereof, or 
a certificate or statement of the nonexistence of an official record or entry, 
that is or would be kept under the authority of any department, bureau, 
agency, office, or court of the Federal government of the United States. 

When on a certificate or statement furnishing a final authentication of 
a foreign official record or copy thereof or of a certificate or statement of 
the nonexistence of a foreign official record or entry, the signature of a 
United States secretary of embassy or legation, consul general, consul, vice 
consul, consular agent, or foreign service officer or of a diplomatic or con- 
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sular official of the foreign country assigned or accredited to or recognized 
by the United States. 

The seal of the United States, of the District of Columbia, or of a 
State, Commonwealth, or possession of the United States or any political 
subdivision of such a State, Commonwealth, or possession; the great seal 
(seal of state) of any foreign country, the seal of any court or judge or 
clerk thereof, and the seal of office of any official or office, of the United 
States, of the District of Columbia, or of a State, Commonwealth, or posses¬ 
sion of the United States or any political subdivision of such a State, 
Commonwealth, or possession; and the seal pf a notary public, foreign 
or domestic. 

If not judicially noticeable on a more general basis, any signature, 
seal, or symbol furnishing an authentication of a foreign or domestic 
official record or copy thereof, or of a certificate or statement of the non- 
existence of a foreign or domestic official record or entry, which is sufficient 
under the law of the place where the record is or would be kept or under any 
law of the United States. 

The organization of the Department of Defense and the departments, 
agencies, bureaus, brunches, forces, commands, and units thereunder, of 
the Coast Guard and National Guard and their subordinate commands and 
units, and of military agencies and units of allies of the United States; the 
signature of a person attesting or otherwise authenticating an official record 
or copy thereof, or a certificate or statement of the nonexistence of an 
official record or entry, that is or would be kept under the authority of any 
of the foregoing: and, as to the foregoing, their locations, their seals, inked 
stamps, or other identification marks, and the contents of written regula¬ 
tions, written orders and directives, official informational bulletins, man¬ 
uals, and pamphlets, and similar official publications issued thereby or 
pertaining thereto, including general and special orders, circulars, price 
lists, and court-martial orders. 

The signatures of the Judge Advocates General and their deputies and 
assistants; the signatures of custodians of personnel or fingerprint records 
of an armed force of the United States and their deputies and assistants; 
the signatures of custodians of fingerprint records of any department, 
bureau, or agency of the Federal government of the United States and 
their deputies and assistants; the signature of any person authorized to 
administer oaths by Article 136 or any of the provisions of law referred to 
in Chapter XXII, when affixed to a deposition or any sworn writing to 
indicate the execution of that authority; the signatures of authorities con¬ 
vening courts-martial, courts of inquiry, or other military courts, commis¬ 
sions, boards, or hearings of the United States, or an ally thereof, and the 
signatures of authorities acting ujw>n, or giving official notice of, the pro¬ 
ceedings or results of the proceedings of these courts, commissions, boards, 
or hearings; the signatures of persons authenticating records of the pro¬ 
ceedings of the above courts, commissions, boards, or hearings, or copies 
of these records; and the signature of an official of an armed force of the 
United States, or an ally thereof, when on a certificate or statement fur¬ 
nishing a final authentication of a foreign official record or copy thereof, 
or of a certificate or statement of the nonexistence of a foreign official 
record or entry, in accordance with 1436(2)(e) and (/). 
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The actual duties of a person who has signed a writing in a capacity 

which would allow judicial notice to be taken of his signature. 

The principle of judical notice does not prohibit the court from receiving 
formal evidence of a matter of which it is authorized to take judicial notice, 
and in taking or determining the propriety of taking judicial notice of a matter 
it may resort to any source of relevant information, whether or not that source 
or information would Otherwise be admissible in evidence or was submitted by 
a party. Unless the matter to be judicially noticed is one of universal knowledge 
or one of common knowledge in the armed forces of the United States or is a 
judicially noticeable signature, seal, or inked stamp, a party desiring the court to 
take judicial notice of a matter should ask the court to do so, at. the same time 
presenting for the court*s consideration the source of information upon which he 
relies with respect to the matter. For instance, when counsel asks the court to 
take judicial notice of a law of a State of the United States, he should present 
for the court's consideration an official publication of that State, such as a statute 
book or book of reports, setting forth the law* in question or, if an official publica¬ 
tion of the State is not reasonably available, he should present for the court’s 
consideration some other source, such as a generally recognized compilation, 
treatise, or textbook, setting forth that law. The court is not legally required, 
however, to reject a source of relevant information on the ground that a more 
primary source is or may bo available. A party intending to ask the court, to take 
judicial notice of a matter on the basis of a certain source of information should 
give the opjiosite party sufficient notice to enable him to consider that source 
and to obtain other sources if he so desires. 

If a writing is used by the court in aiding it to take judicial notice of a 
matter, the record should indicate that the writing was so used, and, unless it is 
a statute of the United States, an executive order or proclamation of the Presi¬ 
dent of the United States, or an official publication of the Department of De¬ 
fense, the Departments of the Army, Navy, or Air Force, or the Headquarters 
of the Marine Corps or Coast. Guard, the writing, or pertinent ext racts there¬ 
from, should be included in the record of trial as an exhibit. 

Because of their inherent nature, some matters can l>e judicially noticed 
only in the sense that they may be inferred to exist, to be true, or to lie genuine, 
and this inference can be overcome by adequate cont radict ing information. Ex¬ 
amples of these matters are the various signatures, including the capacity in 
which the signer purports to sign the writing, and seals of which judicial notice 
can be taken and other judicially noticeable matters which are reasonably sub¬ 
ject to contradiction, 

ft. Determination of foreign law . For the purpose of this subparagraph 
(ft), the term “foreign law 5 ’ means the laws and regulations of foreign countries 
and their political subdivisions and of international organizations and agencies. 
The court — that is, the military judge or the president of a special court- 
martial without a military judge — will determine, foreign law, and such a 
determination will constitute a ruling on a question of law. In determining 
foreign law, the military judge or the president of a s{»ecial court-martial with¬ 
out a military judge should require that it be established either by the testimony 
of a qualified person who is familiar with that law or by the presentation of 
materials or sources indicated below. 
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Although the court may consider any relevant material or source pertain¬ 
ing to foreign law whether or not it was submitted by a party, a party desiring 
that certain foreign law be determined by the court should present to the mili¬ 
tary judge or the president of a special court-martial without a military judge 
the material or 9ource upon which he relies, having first given the opposite 
party sufficient notice to enable him to consider that material or source and to 
obtain other materials and sources if he so desires* Any material or source 
received by the court for use in determining foreign law, or pertinent extracts 
therefrom, should be included in the record of trial as an exhibit, but testimony 
os to foreign law should appear in the record where testimony usually appears. 

In addition to testimony, materials or sources pertaining to foreign law 
include, but are not limited to, official publications setting forth foreign law 
published by the foreign jurisdiction concerned, such as statute books, books of 
reports, journals, ami gazettes; official publications setting forth foreign law 
published by an agency of the Federal government of the United States; and 
compilations, treatises, textbooks, and commentaries concerning foreign law. 
The court is not legally required to reject any relevant material or source per¬ 
taining to foreign law on the ground that more primary materials or sources are 
or may be available. 

118. COMPETENCY OF WITNESSES, a. General. A person of fourteen 
or more years of age is presumed to be generally competent to be a witness. If, 
upon an allegation of inconipetency with respect to such a person, it does not 
appear by dear and convincing evidence that a specific ground of incapacity 
exists, the person should be allowed to testify. 

Any known objection to the competency of a person as a witness should be 
made before he is sworn. If it later appears that he is incompetent, however, an 
objection on that ground should be sustained or the military judge or the 
president of a special court-martial without a military judge should on his 
or its own motion refuse to hear him further and order that any testimony he 
may have given while incompetent be disregarded. 

6. Children . The competency of children as witnesses is not dependent 
upon their age. A child of any age is competent as a witness if he knows the 
difference between truth and falsehood, understands the moral importance of 
telling the truth, and is sufficiently intelligent to observe, recollect, and de¬ 
scribe with reasonable accuracy the facts in question. This knowledge, under¬ 
standing, and intelligence may appear upon such preliminary questioning of 
the child as the military judge or the president of a special court-martial with¬ 
out a military judge deems necessary or from the appearance of the child and 
the testimony that he gives in the case. A person below the age of fourteen, 
however, cannot be presumed to be competent as a witness. 

c. Mental infirmity. Although a witness may be suffering from mental 
infirmity, he is nevertheless competent to testify if he knows the difference be¬ 
tween truth and falsehood, understands the moral importance of telling the 
truth, and has sufficient mental capacity to observe, recollect, and describe with 
reasonable accuracy the facts in question. 

d. Conviction of crime. Conviction of an offense does not disqualify a 
witness but certain convictions may be shown to diminish his credibility. See 
153ft(2)(6). 
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e. Interest or bias , and competency and privileges of husband and wife , 
the accused, and accomplices. Interest or bias does not disqualify a witness. 
For instance, the fact that a person owes a party money or has property in¬ 
terests with or against the party does not disqualify him from testifying for or 
against that party. A person who is an avowed friend or enemy of the accused, or 
who is an enemy national, is not therein* disqualified from testifying for or 
against the accused. 

Husband and wife are competent witnesses in favor of each other. Although 
husband and w ife are also competent witnesses against each otlier, the general 
rule is that each is entitled to a privilege prohibiting the use of one spouse as 
a witness against the otlier. The privilege also extends to the use of an extra¬ 
judicial statement, made by one spouse against the other which is offered as 
evidence of the maker 8 own statement to prove the truth of the matter stated. 
See 140a(4) for an example of when a statement of one spouse may be adopted 
as the statement of the other. There arc certain limitations upon tlie privilege 
prohibiting the use of one spouse as a witness against the other, and prohibit¬ 
ing the use of one spouse’s statement against the other. Firsts the privilege docs 
not exist in favor of the accused spouse when the other spouse Is the person or 
one of the persons injured by the offense charged, as in a prosecution for an 
assault by one spouse upon the other, for bigamy, unlawful cohabitation, or 
adulteir, for abandonment of the wife or children or failure to support them, 
for mistreatment of a child of the other spouse, or for forgery by one spouse of 
the others signature to a writing when the forgery is an injury to the legal 
rights of the other. Except as otherwise provided below, this limitation upon 
the privilege applies only to the accused spouse and only when the offense was 
committed after the mariage or, if before it, when the offense was unknown to 
the other spouse at the time of the marriage. Second , the privilege does not 
exist in favor of either spouse and, consequently, cannot be asserted by either— 

(1) In a prosecution of the husband for any of the offenses set forth 
in chapter 117, title 18, United States Code^ when the wife is the victim 
or for any offense involving the using or transport ing of the wife for “white 
slave” or other immoral purposes, regardless of whether the offense was 
committed before or after the marriage. 

(2) In a prosecution nnder Section 278 of the Immigration and Nation¬ 
ality Act (Gfi Star. 2*10; 8 UJS.C. § 1328; Importation of alien for immoral 
purpose). 

(3) When the marital relationship was entered into with no intention 
of the parties to live together as husband and wife, but only for the pur¬ 
pose of using the purported marital relationship as a sham, and that 
relationship remains a sham at the time tlie testimony or statement of one 
of the parties is to be introduced against the other. 

(4) When, at the time tlie testimony or statement of one of the parties 
to the marriage is to be introduced in evidence against tlie other party, 
the witness-party is dead or tlie parties are divorced. 

When tlie privilege exists, tlie spouse or spouses entitled thereto may consent to 
waive it either expressly or by implication. If an accused’s spouse testifies in 
his favor, the privilege may not be asserted by either spouse uj>on cross-exami¬ 
nation of the spouse who has so testified, provided the cross-examination is 
limited to the issues concerning which the spouse has testified on direct exarn- 
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ination and the question of the credibility of the spouse. Also, if the defense, 
through the testimony of the accused or otherwise, introduces evidence con¬ 
cerning & communication between the accused and his spouse, the accused may 
not assert the privilege so as to prevent the use of his spouse as a witness in an 
attempt to contradict that evidence. However, except as indicated in the pre¬ 
ceding sentence, an accused who testifies in his own behalf does not, merely by 
reason of so testifying, waive the privilege as it rimy apply with respect to the 
use of his spouse as a witness against him. See 1516(2) as to the privilege re¬ 
lating to communications between husband and w ife. 

The accused is at his own request, but not otherwise, a competent witness. 
His failure to make such a request or to become a witness as to a particular 
offense charged will not create any inference against him. As to cross-examina- 
tion of the accused if he testifies, see 1496 (1). 

One of two or more accomplices or conspirators is competent to testify 
whether he is charged jointly or separately or not at all, whether he is tried 
jointly, in common, or separately, and whether lie is called for the prosecution 
or for the defense, except that lie may assort his privilege not to incriminate 
himself when that privilege is applicable and lias not l>een waived and, if lie 
is an accused at the same trial, he cannot be called as a witness except upon 
his own request. See in this connection 1506 (Compulsory self-incrimination). 
See also 1496(1) as to the extent to which the privilege of self-incrimination 
is waived by the accused w hen he testifies. 

The fact that an accomplice testifies for the prosecution docs not make him 
afterwards immune to trial except to the extent that immunity may have been 
promised him by an authority competent to order his trial by general court- 
martial. The fact that a witness has been granted or promised immunity does not 
make him incompetent as a w itness. 

149. EXAMINATION OF WITNESSES, a. General. As to oaths of wit¬ 
nesses, see 114. When a witness is recalled to the witness stand, lie will not be 
sworn again, but should lie reminded that he lias l>een sworn in the case and 
is still under oath. A failure so to remind him, however, doe9 not affect the 
validity of the trial and will not l>o a ground for rejecting his testimony. 

Witnesses other than the accused should be excluded from the court¬ 
room except when they are testifying. However, at the discretion of the military 
judge or the president of a sjavial court-martial without a military judge, ex¬ 
ceptions may 1 h> made to this rule. The fact that prior to giving his testimony a 
witness was present in court under circumstances which might have colored his 
testimony may be commented upon in argument by either side in relation to the 
weight to be given to t he testimony of the w itness. See also 58/. 

Witnesses usually are examined in the following order: Witnesses for 
the prosecution, witnesses for the defense, witnesses for the prosecution in 
rebuttal, witnesses for the defense in rebuttal, and witnesses for the court. The 
order of examining each witness is usually direct examination, cross-examina¬ 
tion, redirect examination, recross-examination, and examination by the court. 
However, the military judge or the president of a special court-martial without 
a military’ judge may permit or cause the recall of witnesses, including an ac¬ 
cused, at any stage of the proceedings; may permit or cause relevant testimony 
to b© introduced by either party out of its regular order and place; and may 
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permit or cause a case once closed by either or both sides to bo reopened for the 
introduction of testimony previously omitted. See also 546. 

The military judge, or the president of a special court-martial without a 
military judge, should not excuse a witness until satisfied that neither party has 
any further questions to ask him. 

Refusal by a witness to answer a proper question is an offense under 
Article 134, or 133 in a proper case, if the witness is a person subject to the 
code or an offense under Article 47 if the witness is a person punishable under 
that article. If the witness is neither subject to the code nor punishable under 
Article 47, such a refusal may nevertheless constitute an offense under appli¬ 
cable provisions of the law in effect in occupied territory or of foreign law. 

It is never necessary for a party to ask questions through the military judge 
or the president of a special court-martial without a military judge. 

A witness should be required to limit his answer to the question asked. 
He cannot, however, lie required to answer categorically by a simple “yes” 
or “no %5 unless it is clear that such an answer will be a complete response to 
tl>e question. A w itness may always l>e permitted at some time l>efore completing 
his testimony toexplain any of his testimony. 

The reason for any objection will ordinarily lw stated. 

With reference to questioning witnesses through an interpreter, see 506. 

b. Cross-examination; redirect and recross-examination; examination 
by the court or a member . (1) Cross-examination, Cross-examination of a wit¬ 
ness is a matter of right. It should, in general, be limited to the issues con¬ 
cerning which the witness lias testified on direct examination and the question 
of his credibility. Counsel often cannot know' in advance what pertinent facts 
may l>o brought out on cross-examination, and for that reason it is to some 
extent exploratory. Reasonable latitude should lie given the cross-examiner, 
even if he is unable to state to the court what facts his cross-examination is 
intendod to develop. The cross-examination of a witness need not be restricted 
merely liecau.se it appears to be repetitious of the questioning or testimony of the 
witness on direct examination. Leading questions may lie used freely on cross- 
examination. 

The extent of cross-examination with respect to a legitimate subject of 
inquiry is within the discretion of the military judge or president of a special 
court-martial without a military judge. No obligation is imposed upon the 
military judge or president of a special court-martial without a military judge 
to protect a witness, w hatever his rank, office, or station in life, from being dis¬ 
credited upon cross-examination, so long as the interrogation falls short of an 
attempted invasion of his right, properly invoked, not to incriminate himself. 
The witness should, however, be protected from quest ions which go beyond the 
bounds of proper cross-examination merely to harass, annoy, or humiliate him. 
On the question of his credibility and within the limits imposed by the privilege 
against self-incrimination with resj>ect to requiring an answer, a witness may 
be cross-examined concerning any subject touching upon his worthiness of 
belief. For instance, unless the military judge or president of a special court- 
martial without a military judge determines as a matter of discretion that the 
particular subject of the inquiry would be so remote with respect to the credi¬ 
bility of the witness as to be irrelevant, a witness may bo cross-examined as to 
his relation to the parties and the issues in the case, his interest, motives, and 
inclinations, his way of life, affiliations, associations, acts of misconduct, habits, 
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and prejudices, his means of obtaining his knowledge of the facts about which 
he testifies and the manner in which lie has used those means, his powers of 
discernment, memory, and description, and his physical defeats, infirmities, and 
mental idiosyncrasies. In a proper case, he may t>e asked whether he has ex¬ 
pressed animosity toward the accused, or he may, if a proper foundation has 
been laid, be asked whether he made a statement inconsistent with his testimony. 
See 1536 (Impeachment of witnesses) generally and see 1536(2)(6) as to 
limitations applicable to cross-examination concerning acts of misconduct of 
the witness. 

An accused who voluntarily testifies as a witness becomes subject to cross- 
examination upon the issues concerning which he so testifies and upon the ques¬ 
tion of his credibility. So far as the latitude of the cross-examination is discre¬ 
tionary with the military judge or president of a specal court-martial w ithout 
a military judge, a greater lutitude nuiy be allowed in his cross-examination 
than in that of other witnesses. See, however, the last paragraph of 138^ as to 
limitations upon cross-examination of the accused concerning other offenses 
or acts of misconduct. When an accused voluntarily testifies as a witness, lie 
thereby, with respect to the issues concerning which he so testifies, waives the 
privilege against self-incrimination. Consequently, when an accused voluntarily 
testifies concerning the issue of his guilt or innocence of an offense for which 
lie is being tried, as when ho voluntarily testifies in explanation or denial of 
such an offense, he cannot, ujion cross-examination as to matters relevant to 
that issue, justify a refusal to answer questions on the ground that his answers 
might tend to incriminate him. I f the accused is on trial for two or more offenses 
and on direct examination testifies concerning the issue of his guilt or innocence 
of only one or some of them, he may not lie cross-examined with respect to the 
issue of his guilt or innocence of the offense or offenses concerning which he has 
not testified unless the cross-examination is relevant to an offense concerning 
which he testified. If an accused testifies on direct examination only as to matters 
not bearing upon the issue of his guilt or innocence of any offense for which 
he Is being tried, he may not lie cross-examined on the issue of his guilt or 
innocence at all. See 140a as to the right of an accused who has made or is 
said to have made a confession or admission to testify concerning the involun¬ 
tary nature of the siatemcMit or that the statement was not in fact made by him 
without thereby subjecting himself to cross-examination upon other issues in 
the case or upon the truth or falsity of the statement. 

(2) Redirect and recrosa-examination. Ordinarily, the redirect examina¬ 
tion deals with matters brought out in the cross-examination, but new matters 
may be developed. The reeross-examination should be confined to the issues 
brought out on the redirect examination. 

(3) Examination by the court or a member . The gene ml rule is that 
the court, including the military judge, ami its members may ask a witness any 
question that either side might properly ask the witness. If new* matter, not 
properly the subject of cross-examination of the witness on his previous testi¬ 
mony, is elicited by questions of the court or its members, both parties will be 
permitted to cross-examine the witness upon the new matter. In questioning 
witnesses, including an accused who has become a witness, the court and its 
members must be careful not to depart from an impartial role. 

In questioning an accused, the court and its members must confine them 
selves to questions which would lie permissible on cross-examination of the ac- 
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cused by the prosecution. In questioning a witness concerning the character 
of the accused, the court and its members must confine themselves to matters 
which could properly be inquired into by the prosecution. See also the first para¬ 
graph of 142 d (Statements of motive, intent, or state of mind or body). 

Questions by the court or its members and evidence elicited by these 
questions are subject to objection on proper grounds by either side. The military 
judge, or the president of a special court-martial without a military judge, may 
require members to submit their questions to him either orally or in writing so 
that a ruling may be made on the propriety of the questions or course of 
questioning and so that the questions may be asked on !>ehalf of the court in 
either their original or rephrased form by the military judge, president of the 
special court-martial without a military judge, or trial counsel. See also 44y 
and 546, and c. 

c. Leading questions; ambiguous and misleading questions; other 06- 
jectionable questions. (1) Leading questions, (a) General rule. Leading ques¬ 
tions are questions which either suggest the answer it is desired the witness 
shall make or which, embodying a material fact, are susceptible of being 
answered by a simple yes or no. A leading question, except on cross-examinat ion, 
should be excluded upon proper objection. For example, if a knife is intro¬ 
duced in evidence, a witness should not Ik* asked on direct examination whether 
it is the knife with which he saw the accused stab A. He should bo asked first 
whether he recognizes the knife, and if he'answers that he does, then he may 
be asked where he saw it and what was done with it. A question may bo leading 
even though it includes the prefatory phrase, “Did you or did you not-!" 

(6) Exceptions. To abridge the proceedings, the witness may be led 
at once to points upon which he is to testify. The general rule is therefore not 
applicable to that part of the examination of a witness which is purely intro¬ 
ductory. For example, in a desertion case the policeman who supjwsedly ap¬ 
prehended the accused may be asked whether he saw the accused at a time and 
place mentioned in the quest ion. 

When a witness appears to l>e hostile to the party calling him or is 
manifestly unwilling to give evidence, the party calling him may use lead¬ 
ing questions. The party calling a witness may also use leading questions in 
any situation in which the party may impeach that witness (sec 1536, 
Impeachment). 

When it appears that a witness has made an erroneous statement 
through a slip of the tongue or other inadvertence, his attention may bo directed 
to the matter by a leading question in order to give him an opportunity to cor¬ 
rect the statement if be so desires. 

When, from the nature of the case, the mind of the witness cannot b© 
directed to the subject of the inquiry without specifying it, a leading question 
may be asked for that purpose. Thus, if a witness testifies that, he heard the 
accused make a certain statement on a certain occasion in the hearing of certain 
other persons and these persons are called to contradict the witness, each of 
them may be asked whether he heard the accused make the statement on that 
occasion. 

In other cases, the military judge or the president of a special court- 
martial without a military judge may, as a matter of discretion, allow lil>era] 
departures from the rule, as when the witness is obviously embarrassed and timid 
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through fear of strange surroundings or for other reasons, or when the witness, 
because of his age or mental infirmity, is la!x>ring under obvious difficulties in 
directing his mind toward the subject matter of the inquiry, or when the exact 
meaning of words used by the witness is obscured by language difficulties. How¬ 
ever, in such cases, the witness should not be allowed an opportunity to shape 
his testimony as he thinks the questioner desires, nor should the witness be 
allowed an opportunity to shape his testimony to conform to the testimony of 
other witnesses from suggestions he may gather during the examination. 

A witness who is not certain about, or does not recollect, a matter con¬ 
cerning which he is called upon to testify may be permitted, on his direct or 
other examination, to refresh his present recollection concerning the matter and 
then to testify from that present recollection or, if he cannot refresh his present 
recollection, to slate that his past recollection as to the matter, possessed at a 
time when that recollection was reasonably fresh, is represented by certain data. 
So that he may properly refresh his present recollection or testify concerning 
his past recollection, data or events having a tendency to aid him in this respect 
may be brought to his attention and he may be questioned as to the effect of the 
data or events on his memory. See 146a (Memoranda). 

(2) Ambiguous and misleading questions. A question which is ambiguous 
or misleading should never be permitted cither on direct or cross-examination. 
Such a question is unfair to the witness, who may thereby be led into making 
an unintentional misstatement. Moreover, his answer may give a wn-ong impres¬ 
sion to the court. Included in ambiguous or misleading questions are those 
embodying two or more separate elements or questions. Thus, the question “Did 
you see the accused leave the quarters with a bundle under his arm?" really 
contains four questions. Under certain circumstances, the affirmative or nega¬ 
tive answer of the witness might bo intended to apply to only one of the four 
questions involved and might be understood by the court to apply to all of them. 
Also included are questions which assume a fact to which the witness has not 
previously testified. Thus, the question “When you saw the accused was anyone 
w ith him!” would be improper unless the witness has previously testified that 
ho had seen the accused. 

(3) Other objectionable questions. Questions should not be asked for the 
purpose of suggesting matters that are known not to exist or that the rules of 
evidence clearly make inadmissible. 

150. DEGRADING AND INCRIMINATING QUESTIONS- a. Com- 
pulsory self-degradation. Under Article 31(c), no person may be compelled 
to make a statement or produce evidence before any military tribunal if the 
statement or evidence is not material to the issue and may tend to degrade him. 
The privilege against compulsory self*degradation applies only to matters not 
material to the issue, whereas the privilege against compulsory self-incrimina¬ 
tion applies to all matters. When a witness refuses to answer a question on the 
ground that the answer thereto would not be material to the issue and might 
tend to degrade him, the military jndge or the president of a special court- 
martial without a military judge shall determine whether the question does or 
does not call for an answer material to the issue and if it is determined that it 
does, or that the answer could not tend to degrade the w itness, the w itness may 
be required to answer the question. A question calls for an answ er material to the 
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issue when the answer might be expected to have some bearing upon any subject 
of inquiry legitimately before the court, including the credibility of witnesses. 

b. Compulsory self •incrimination. The fifth amendment to the Constitu¬ 
tion of the United States provides that no person shall be compelled in any 
criminal case to be a witness against himself. The principle embodied in this 
provision applies to trials by courts-martial, and it is not limited to the person 
on trial but extends to any person who may be called as a witness. Also, Article 
31(a) provides that no person subject to the code may compel any person to 
incriminate himself or to answer any question the answer to which may tend to 
incriminate him. 

If a witness states that the answer to a question may tend to incriminate 
him, he will not bo required to answer unless it clearly appears to the military 
judge or the president of a special court-martial without a military judge that 
no answer the witness might make to the question could possibly have the effect 
of tending to incriminate him or that he has, with respect to the question, waived 
the privilege against solf-incrimination. Although an answer to a certain 
question might normally be expected to incriminate a witness, he may be re¬ 
quired to answer if he has l>een granted immunity. Also, the witness may b© 
required to answer if, because of former trial, the running of the statute of 
limitations, or any other reason, he can successfully object to l>eing tried for any 
offense as to which the answer may supply information tending to incriminate 
him. 

The privilege of a witness to refuse to respond to a question the answer to 
which may tend to incriminate him is a personal one which the witness may 
exercise or waive as he may see fit. Such a question is not subject to objection by 
counsel or by the court, although the military judge, or the president of a special 
court-martial without a military judge, should advise an apparently unin¬ 
formed witness that he has a right to decline to make any answer which might 
tend to incriminate him and that any self-incriminating answer he might make 
can later I* used as evidence against him. A witness who answers a question 
without having asserted the privilege and thereby admits a self-incriminating 
fact may, at the trial in which the answer was given, be required to disclose ail 
relevant details with respect thereto, so long as, in testifying in answer to any 
particular question, there is no real danger of further self-incrimination. The 
witness may be considered to have waived the privilege to this extent by having 
mode the answer, but such a waiver will not extend to a rehearing or now or 
other trial. See the last paragraph of 1496(1) as to waiver of this privilege 
by an accused when he testifies. 

The fact that a witness has asserted the privilege against self-incrimination 
in refusing to answer a question cannot be considered as raising any inference 
un favorable to either the accused or the Government. 

The privilege against compulsory self-incrimination protects a person only 
from being compelled to testify against himself or to provide the Government 
otherwise with evidence of a testimonial or communicative nature and docs 
not protect him from being compelled by an order or force to exhibit his body 
or other physical characteristics as evidence. The privilege is therefore not 
violated, for example, by the use of compulsion in taking the fingerprints of 
an accused or othex person, in exhibiting or requiring him to exhibit a scar on 
his body, in placing his feet in tracks or trying clothing or shoes on him or ro- 
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quiring him to do so. Also, the privilege is not violated by the use of compulsion 
in requiring a person to produce for use as evidence or otherwise a record or 
writing under his control containing or disclosing matter incriminating him 
when the record or writing is under his control in a representative rather than 
a personal capacity, as when it is in his control as the custodian of a non- 
appropriated fund. 

A statement obtained from the accused by compelling him to incriminate 
himself is inadmissible against him regardless of the person applying the com¬ 
pulsion (see also 140a and Art. 31(d)), and any evidence obtained as a result 
of information supplied by the statement is inadmissible against the accused if 
the compulsion was applied by, or at the instigation or with the participation 
of, an official or agent of the United States, or any State thereof or political 
subdivision of either, who was acting in a governmental capacity. Also, evidence 
obtained as a result of subjecting the accused to gross and brutal maltreat¬ 
ment—for example, pumping out the contents of his stomach over his protest 
for the purpose of securing evidence rather than of preserving his health—is 
inadmissible against him if the maltreatment was administered by, or at the 
instigation or with the participation of, an official or agent of the United States, 
or any State thereof or political subdivision of either, who was acting in a 
governmental capacity. The reason for this latter rule is that to admit evidence 
of this kind against the accused would violate due process. 

151. PRIVILEGED AND NONPRIVILEGED COMMUNICATIONS. 
a. General . A privileged communication is a communication made as an inci¬ 
dent of a confidential relation which it is the public policy to protect. Since 
public policy is involved, evidence of such a communication should not be re¬ 
ceived unless it appears that the privilege has been waived by the person or 
government entitled to the benefit of it or that the evidence comes from a person 
or source not bound by the privilege. 

6. Certain privileged communications . (1) Military and stale secrets , 
and informants . Official communications and documents containing military 
or state secrets, including diplomatic correspondence, are privileged from dis¬ 
closure in a court-martial proceeding where in the opinion of the head of the 
executive or military department or government agency concerned such dis¬ 
closure would be detrimental to the national interest. The deliberations of courts 
and of grand or petit juries are privileged, but the results of their deliberations 
are not privileged. The identity of persons supplying information to public 
officials engaged in the discovery of crime is privileged against disclosure, and 
the communications of these informants imparting the information are also 
privileged to the extent necessary to prevent disclosure of the informant’s 
identity. 

The privilege pertaining to the identity and communications of informants 
may bo waived by appropriate governmental authorities. This privilege is no 
longer applicable once the identity of the informant has been disclosed to those 
who would have cause to resent his communication. Also, the privilege is not 
applicable with respect to an informant tho disclosure of whose identity is 
necessary to the accused’s defense on the issue of guilt or innocence. Whether 
such a necessity exists will depend upon the particular circumstances of each 
case, taking into consideration the offense charged, the possible defenses, the 
possible significance of the informant’s testimony, and other relevant factors. 
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When the prosecution uses an informant as a prosecution witness, the privilege 
pertaining to communications made by informants is waived by the Govern¬ 
ment with respect to statements or reports of the informant which relate to 
the subject matter of the testimony of the witness, and therefor© the privilege 
cannot be applied in opposition to an attempt by the defense to discover or 
disclose such a statement or report of the informant See 1534 (Impeachment 
of witnesses). The principles expressed above, however, cannot be applied in 
opposition to a proper invocation of the privilege pertaining to diplomatic 
correspondence or to communications the disclosure of which would, in the 
opinion of the head of the executive or military department or independent 
governmental agency concerned, be detrimental to the public interest In this 
connection, it should not be considered that the mere fact of disclosure of the 
communications or identity of informants is, of itself and regardless of the 
nature of the disclosure, detrimental to the public interest 

However, it should be recognized that invocation of such privilege might, 
depending upon the circumstances of the case, make it impossible to proceed 
with the trial where to do so would prejudice the substantial rights of the 
accused. See 33/. 

(2) Communications between husband ajul wife , client and attorney , and 
penitent and clergyman Confidential communications between husband and 
wife, made while they were husband and wife and not living in separation 
under a judicial decree, are privileged. However, a confidential communication 
between husband and wife is not privileged when the marital relationship was 
a sham at the time the communication was made. See 14£c(3) as to the moaning 
of “sham.** Communications between a client or his agent and an attorney or 
his agent, such as the attorney’s clerk, stenographer, or other associate, are 
privileged when made while tho relationship of client and attorney existed and 
in connection with that relationship, unless tJio communications clearly con¬ 
templated the future commission of a fraud or crime, for instance, perjury or 
subornation of perjury. Military or civilian counsel detailed, assigned, or other¬ 
wise engaged to defend or represent a person in a court-martial case-or in any 
military investigation or proceeding are attorneys, and the person is a client, 
with respect to the client and attorney privilege. Also privileged arc commu¬ 
nications between a person and a chaplain, priest, or clergyman, or assistant 
or other agent thereof, of any denomination made in the relationship of penitent 
and chaplain, priest, or clergyman, either as a formal act of religion or con¬ 
cerning a matter of conscience. Tho person entitled to the benefit of the privilege 
pertaining to confidential communications between husband and wife is the 
spouse who made the communication; the person entitled to the benefit of the 
client and attorney privilege is the client; and the person entitled to the benefit 
of the penitent and clergyman privilege is the penitent A communication made 
by one spouse to the other, by a client to an attorney, or by a penitent to a 
cleigyman is not within these privileges if it was made intending that it be 
passed on to someone outside tho privileged relationship, nor is a comm unseat- ion 
between husband and wife, client and attorney, or penitent and clergyman 
within these privileges if to the knowledge of the spouse making it or the client 
or penitent it was made in the presence of someone outside the privileged 
relationship capable of understanding the communicat ion. A person interpret ing 
the communication as the agent of either party thereto and an agent of the 
client, attorney, or clergyman is not outside the privileged relationship. 
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The general rule is that the disclosure of a privileged communication be¬ 
tween husband and wife, client and attorney, or penitent and clergyman should 
not be required or permitted unless the person who is entitled to the benefit of 
the privilege consents to the disclosure of the communication or has otherwise 
waived the privilege, as when he has consented to a disclosure of the communica¬ 
tion at a previous trial or hearing. To this general rule, there are the following 
exceptions: 

The privilege pertaining to confidential communications between hus¬ 
band and wife will not prevent allowing or requiring such a communica¬ 
tion to be disclosed at the request of the spouse to whom the communication 
was made if that spouse is an accused, and this is so even when the spouse 
who made the communication objects to its disclosure. 

The privilege pertaining to a privileged communication between hus¬ 
band and wife, client and attorney, or penitent and clergyman, which is 
based on a recognition of the public advantage that accrues from encourag¬ 
ing free communication in these circumstances, will not prevent allowing or 
requiring a person outside the privileged relationship who either by acci¬ 
dent or design gained knowledge of the communication to testify concern¬ 
ing it, nor will it prevent the reception in evidence of a writing containing 
the communication which w as obtained by such a person either by accident 
or design. But sec 152. However, this exception to the general rule does not 
apply if the person outside the privileged relationship who gained knowl¬ 
edge of the privileged communication or who obtained the writing contain¬ 
ing it did so, as to a communication between husband and wife, with the 
connivance of the spouse to whom the communication was made, or, as to 
a communication between client and attorney or penitent and clergyman, 
with the coimivance of the attorney or clergyman or agent thereof or in 
any other manner not reasonably to be anticipated by the client or penitent. 
Unless he voluntarily testifies concerning the communications, an accused 
who testifies in his owm behalf, or a person who testifies under a grant or 
promise of immunity, does not, merely by reason of so testifying, waive any 
privilege pertaining to communications between husband and wife, client and 
attorney, or penitent and clergyman to which he may be entitled. If the defense 
introduces evidence concerning a communication between the accused and his 
spouse, the accused may not assert the privilege pertaining to confidential 
communications between husband and wife so as to prevent an attempt to 
contradict that evidence through the testimony of the accused’s spouse or by 
other means. 

(3) Confidential and secret evidence . The Inspectors General of the 
various armed forces, and their assistants, are confidential agents of the mili¬ 
tary or executive departments concerned or of the military commander on 
whose staff they may be serving. Their investigations are privileged unless a 
different procedure is prescribed by the authority ordering the investigation. 
Reports of these investigations and their accompanying testimony and exhibits 
are likewise privileged and copies thereof need not Ixj furnished to any person 
other than the authority ordering the investigation or superior authority. 
However, when application is made to the authority ordering the investigation 
for permission to examine for use, or to use, in a trial by court-martial or other 
military course of justice certain testimony, or an exhibit, accompanying the 
report of investigation, which testimony or exhibit may become material in 


10795 


77 - 4 > 1 




10796 


FEDERAL REGISTER 


V 152 CMAPTI* XXVlt 

the trial or course of justice, for example, to show an inconsistent statement of 
a witness, he should approve the application unless he is of the opinion that it 
would be contrary to public policy to divulge the information desired. 

In certain coses, it may become necessary to introduce evidence of a confi¬ 
dential or secret nature, as when an accused is on trial for having unlawfully 
communicated information of such a nature to persons not entitled thereto. In a 
case of tills type, adequate precautions should be taken to insure that no greater 
dissemination of the confidential or secret evidence occurs than the necessities 
of the trial require. The courtroom should be cleared of spectators while evi¬ 
dence of this nature is bung received or commented upon, and all persons whose 
duties require them to remain should be warned that they are not to disclose the 
confidential or secret information. But see 58/ as to cases which, because of the 
security risks involved, should not lie brought to trial. 

c. Certain nonprivileged communications. (1) Communications by wire 
or radio . Communications are not privileged because transmitted by wire or 
radio and the information concerning them that comes to the knowledge of 
o|»erators, either military or civilian, of any such means of transmission is like¬ 
wise not privileged by reason of the means of transmission used. Wire or radio 
operators, military and civilian, may be ordered or subpoenaed to testify before 
courts-martial as to wire or radio communications, and telegrams and radio¬ 
grams may be brought !)efore courts-martial by the usual process. But see 
1516(1) and the next to the last paragraph of 152. 

(2) Communications to medical officers ami civilian physicians . It is the 
duty of medical officers to supply medical services to members of the armed 
forces, to make periodical physical examinations as required by regulations, and 
to examine persons for appointment and enlistment, and medical officers may 
be specifically directed to observe, examine, or attend members of the armed 
forces. This observation, examination, or attendance is official and the informa¬ 
tion thereby acquired is official. Although the ethics of the medical profession 
forbid medical officers nnd civilian physicians to disclose without authority 
information acquired when acting in a professional capacity, no privilege 
attaches to this information or to statements made to them by patients. 

152. CERTAIN ILLEGALLY OBTAINED EVIDENCE. Evidence is 
inadmissible against the accused: 

If it was obtained as a result of an unlawful search of the person or 
property of the accused conducted, instigated, or participated in by an 
official or agent of the United States, or any State thereof or political sub¬ 
division of either, who was acting in a Governmental capacity; or 

If it was obtained without the freely given consent of the accused as a 
result of an unlawful search of another's premises on which the accused 
was legitimately present, and the search in question was conducted, insti¬ 
gated, or participated in by an official or agent of the United States, or any 
State thereof or political subdivision of either, who was acting in a Govern¬ 
mental capacity; or 

If it was obtained as a result of a seizure or examination of property 
of the accused upon an unlawful search of anyone’s property, unless the 
presence of the proj>erty of the accused was due to trespass, whether or not 
the accused was present, and the search in question was conducted, insti¬ 
gated, or participated in by an official or agent of the United States, or any 
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Stale thereof or political subdivision of either, who was acting in a Govern¬ 
mental capacity. 

Evidence obtained as a result of information supplied by illegal acts of 
the kinds mentioned above is itself considered as having been obtained as a 
result of the illegal acta For example, if a search is unlawful because conducted 
without probable cause and a second search is conducted based on information 
supplying probable cause discovered during the first search, evidence obtained 
by the second search is inadmissible against an accused entitled to object to the 
evidence even if the second search would otherwise be lawful. Evidence is not 
considered as having been obtained as a result of the illegal acts merely because 
it would not have come to light but for those acts. Evidence is considered as 
having been obtained as a result of the illegal acts only if it bos been acquired 
by an exploitation of those acts instead of by means sufficiently distinguishable 
to be purged of the taint of the illegality. 

The defense is free to deny all the elements of the case against the accused 
without thereby giving leave to the Government to introduce by w ay of rebuttal 
evidence which would be inadmissible against the accused under the above 
rules. If, however, the defense introduces evidence as to other matters, os when 
the accused testifies on direct examination that he has never committed an 
offense of the kind in question, cont radicting evidence as to those matters which 
was obtained as a result of an unlawful search may be introduced in rebuttal, 
oven if that evidence w'ould otherwise be inadmissible against the accused l>c- 
cause of the unlawful search. 

The following searches are among those which are lawful: 

A search conducted in accordance with the authority granted by a 
lawful search warrant. 

A search conducted as an incident of law fully apprehending a person, 
which may include a search of his person, of the clothing he is wearing, 
and of property which, at the time of apprehension, is in his immediate 
possession or control, and a search of the place where the apprehension is 
made; but a search whicli involves an intrusion into his body, as by taking 
a sample of his blood for chemical analysis, may be conducted under this 
rule only when there is a clear indication that evidence of crime will be 
found, there is reason to believe that delay will threaten the destruction of 
the evidence, and the method of conducting the search is reasonable. See 
the example of an unreasonable method in the last paragraph of 1506. 

A search incident to a lawful hot pursuit of a person, including, when 
so incident, a search reasonably necessary to prevent his resistance or escape. 

A search of open fields or woodlands, with or without the consent of 
the owner or tenant. 

A search under circumstances demanding immediate action to prevent 
tho removal or disposal of property believed on reasonable grounds to l>o 
criminal goods. 

A search of ones person with his freely given consent, or of property 
with the freely given consent of a person entitled in the situation involved 
to waive the right to immunity from an unreasonable search, such as 
an owner, bailee, tenant, or occupant as the case may be under tho 
circumstances. 

A search of any of tho following three kinds which has been authorized 
upon probable cause by a commanding officer, including an officer in charge, 
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having control over the place where the property or person sea relied is 
situated or found or, if that place is not under military oontrol, having 
control over persons subject to military law or the law of war in that place: 

(1) A search of property owned, used, or occupied by, or in the 
possession of, a person subject to military law or the law of war, the 
property being situated in a military installation, encampment, or 
vessel or 9ome other place under military cont rol or situated in occupied 
territory or a foreign country. 

(2) A search of the person of anyone subject to military law or 
the law of war who is found in any such place, territory, or country. 

(3) A search of military property of the United States, or of 
property of nonappropriated fund activities of an armed force of 
the United States. 

The commanding officer may delegate to persons of his command, or made 
available to him, the general authority to order searches upon probable 
cause, and a search ordered by virtue of any such delegation is to be con¬ 
sidered as having been authorized by the commanding officer. Any such 
delegation should be made to an impartial person. The person who orders 
a search need not himself make or be present at the search. 

The examples of lawful searches set forth above are not intended to indicate 
a limitation upon the legality of searches otherwise reasonable under the 
circumstances. 

To be lawful even under circumstances that would permit a lawful search, 
searches by United States or other domestic authorities of a person’s house, 
dwelling, automobile, effects, papers, or person without his freely given consent 
must be for instrumentalities or fruits of crime, things which might be used 
to resist apprehension or to escape, property the possession of which is itself 
a crime, or evidence which there is reason to believe will otherwise aid in a 
particular apprehension or conviction. This restriction does not apply to admin¬ 
istrative inspections or inventories conducted in accordance with law, regula¬ 
tion, or custom. 

Probable cause for ordering a search exists when there is reason to believe 
that items of the kind indicated above as being properly the subject of a search 
are located in the place or on the person to be searched. Such a reasonable belief 
may lx? based on information which the authority requesting permission to 
search has received from another if the authority ordering the search has been 
apprised of some of the undertying circumstances from which the informant 
concluded that the items in question were where he claimed they were and some 
of the underlying circumstances from which the authority requesting permission 
to search concluded that the informant, whose identity need not be disclosed, 
w’as credible or his information reliable. 

When the accused objects to evidence obtained as a result of a search on 
the ground that the search was unlawful, the bunion is on the Government to 
show, as an interlocutory matter, either that the search was lawful or that for 
some other reason the search would not render the evidence in question inad¬ 
missible against the accused. If the justification for using evidence obtained as 
a result of a search is that there was a freely given consent to the search, that 
consent must be shown by clear and positive evidence. 

Military courts have no authority to entertain a motion for or to order the 
return of property obtained as a result of an unlawful search or seizure or to 
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entertain a motion for or to order the suppression for use as evidence of prop¬ 
erty or information so obtained, as distinguished from ruling as to whether 
or not it is admissible against the accused. 

Evidence is inadmissable against the accused if it was obtained under such 
circumstances and in such a place that its use against him would be prohibited 
by section 2515, title 18, United States Code, pertaining to the prohibition of the 
use as evidence of certain intercepted wire or oral communications, or by section 
605 of the Communications Act of 1934 (82 Stat. 223 ; 47 U.S.C. §605), as 
amended, pertaining to the unauthorized divulgence or publication of wire or 
radio communications. 

See also 140a and the last paragraph of 1505. 

153. CREDIBILITY OF WITNESSES; IMPEACHMENT OF WIT¬ 
NESSES. a . Credibility of witnesses. The credibility of a witness is his 
worthiness of belief and may be determined from the acuteness of his powers 
of observation, the accuracy and retentiveness of his memory, his general man¬ 
ner in giving evidence, his relation to the matter in issue, his appearance and 
deportment, his friendships and prejudices, and his character as to truth and 
veracity, from comparison of his testimony with other statements made by him 
and with the testimony of others, and from other evidence bearing upon his 
veracity. See in this connection 1495(1) (Cross-examination). 

The court may ordinarily draw its own conclusions as to the credibility of a 
witness and attach such weight to his evidence as his credibility may warrant. 
However, there are cases in which the court would not be warranted in accepting 
certain testimony as l>eing sufficient to constitute a basis for a determination of 
guilt. For example, a conviction cannot l k> based solely upon self-contradictory 
testimony given by a witness other than the accused, even if a motive on the part 
of the accused to commit the offense charged is shown, if the contradiction is 
not adequately explained by the witness in his testimony. Also, a conviction can¬ 
not he based upon uncorroborated testimony given by an alleged victim in a trial 
for a sexual offense or upon uncorroborated testimony given by an accomplice in 
a trial for any offense, if in either case the testimony is self-contradictory, un¬ 
certain, or improbable. Even if apparently corroborated and apparently credible, 
testimony of an accomplice which is adverse to the accused is of questionable 
integrity and is to be considered with great caution. See also 210 and 213/(4) 
for special standards applying to proof of falsity in prosecutions for perjury 
and false swearing. When appropriate, the above rules should, upon request by 
the defense, l>e included in the general instructions of the military judge or the 
president of a special court-martial without a military judge. 

In general, a person gains no corroliorntion merely because he repeats a 
statement a number of times. Consequently, a witness ordinarily may not be 
corroborated by showing that he made statements consistent with his testimony. 
But this is only a general rule, and there are some situations in which consistent 
statements are admissible to corroborate the witness. If the testimony of a wit¬ 
ness has been attacked on the ground that it was due to a certain influence, evi¬ 
dence of his statements or conduct, consistent with his testimony, made or oc¬ 
curring before the creation of that influence, may l>e introduced for the purpose 
of corroborating his testimony. For example, if the credibility of a witness has 
been attacked on the ground of bins due to a quarrel with the accused, the fact 
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that before the date of the quarrel he made an assertion similar to his testimony 
is admissible for this purpose. Similarly, if his impeachment has been sought 
on the ground of collusion or corruption, evidence of a consistent statement 
made by him prior to the collusion or corruption is admissible for the same 
purpose. Also, if the testimony of a witness has been attacked on the ground that 
he made one or more inconsistent statements or on the ground that it was a fabri¬ 
cation of recent date, evidence of a consistent statement made by him before there 
was a motive to misrepresent is admissible to corroborate his testimony. 

When in his testimony a witness identifies the accused as being, or not being, 
a participant in the offense or makes any other relevant identification concern¬ 
ing a person in the courtroom, evidence that on a previous occasion the witness 
made a similar identification is admissible to corroborate his testimony as to 
identity, even if the credibility of the witness has not been directly attacked. 
In such a case, the identifying witness himself and any person who has observed 
the previous identification may testify concerning it. An identification of an 
accused or suspect as being a participant in the offense, whether made at his trial 
or otherwise, which was a result of his having been subjected by United States 
or other domestic authorities to a lineup for the purpose of identification with¬ 
out the presence of counsel for him is inadmissible against the accused or suspect 
if he did not voluntarily and intelligently waive his right to the presence of 
counsel. Concerning the determination as to whether the identification was a 
result of an illegal lineup, see the second paragraph of 152. However, when an 
identification was made at a lineup conducted in violation of the right to coun¬ 
sel, that identification is a result of the illegal lineup, and a later identification 
by one present at such an illegal lineup is also a result thereof unless the contrary 
is shown by clear and convincing evidence. 

If a consistent statement of a witness is admissible as an exception to the 
hearsay rule to prove the truth of the matters stated therein, the statement is 
also admissible to corroborate his testimony, and this is so even if the statement 
would not otherwise be admissible for the purpose of corroboration. 

See also 142c (Fresh complaint and lack of fresh complaint). 

Evidence which raises an inference of the truth of other evidence “cor¬ 
roborates” that other evidence. 

* 6. Impeachment of witnesses. (1) General. See 1496(1) (Cross-exami¬ 

nation). Impeachment is the process of attempting to diminish credibility. The 
credibility of any witness, including an accused who has become a witness 
may be attacked. 

The general rule is that a party is not permitted to impeach his own 
witness, that is, deliberately to attempt to discredit him. Inconsistencies which 
incidentally develop between witnesses for the same side are not impeachments 
prohibited by this rule. The general rule is subject to the following exceptions. 
If a party is compelled to call a witness because the law or the circumstances 
make his testimony indispensible or if the testimony of a witness provea. 
unexpectedly adverse to the party calling him, the party is permitted to impeach 
the witness. In the latter case, it must first appear that the party calling the 
witness has been surprised by adverse testimony given by the witness. If 
surprise is the only reason for permitting a party to impeach his own witness, 
the party may directly attack the credibility of the witness only by proof of 
prejudice, bias, or other motive to misrepresent with respect to the adverse 
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testimony as to which the party was surprised, or by proof of statements or 
conduct of the witness inconsistent with that adverse testimony, and may not, 
for instance, show that the witness has & bad character as to truth or veracity 
or that the witness has been convicted of crime. The surprise caused by adverse 
testimony given by a party's own witness which will allow the party to impeach 
him must be actual, not feigned, surprise. The party must have had an honest 
belief that the witness would testify as expected. The fact that the party was 
advised by a person other than the witness that the witness would testify in a 
certain manner is no basis for a claim of surprise when the witness fails to do so. 
In this respect, however, the party, unless he is in possession of information 
indicating that the witness is likely to testify otherwise, may rely upon state* 
mente purportedly made by the witness in the course of an official investigation 
os set forth in a summary of the expected testimony of the witness or in other 
documents. 

Witnesses for the court are not witnesses for the prosecution or defense 
and may be impeached by either side, 

(2) Various grounds, (a) General lack of veracity. For the purpose of 
impeachment, it may be shown that a witness has a had character as to truth 
and voracity. If the credibility of a witness has been attacked, proof that the 
witness has a good character as to truth and veracity may be introduced. A 
witness who gives comjxtent testimony oonoeming a person's character as to 
truth and veracity may be asked whether he would believe the person on oath. 
See 138/(1) as to methods of proving character. 

(6) Conviction of crime. A witness may be impeached by showing 
that he has been convicted by a civil or military court of a crime—that is, any 
offense of a civil or military nature—which involves moral turpitude or other¬ 
wise affects his credibility. Proof of the conviction may 1m> made by introducing 
in evidence an admissible record of the conviction, an admissible copy of such 
a record, or other competent evidence of the conviction. See also 147 a as to the 
taking of judicial notice of court-martial orders. Another permissible method 
of proving that a witness has been convicted of an offense involving moral 
turpitude or otherwise affecting his credibility is to question him with reference 
to convictions of offenses of this type in general or with reference to a con¬ 
viction of a specific offense of'this type. Nonaccusatory questions regarding 
convictions of offenses of this type in general may properly 1 m* asked in an 
attempt in good faith to impeach the witness even if the questioner has no 
definite information that the witness has been convicted of any such offense. 
If, in reply to questioning, the witness admits a conviction, other proof of the 
conviction is unnecessary. When proof of a conviction of a witness has been 
received for the purpose of impeaching him, the witness, if he so desires, should 
be permitted to explain the circumstances of the conviction. Evidence as to any 
juvenile proceeding, adjudication, or conviction which involved an accused is 
not admissible against him under the rules provided above. However, see the 
seventh paragraph herein (1536(2) (6)) as to when this evidence is admissible 
against an accused. 

See the last paragraph of 13 Hg as to the instruction that should bo 
given when evidence of a conviction of the accused is introduced before the 
findings and is of a kind which is then admissible only for the purpose of im¬ 
peaching his credibility as a witness. 
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The following convictions arc among those which are considered to 
be convictions of offenses involving moral turpitude or otherwise affecting 
credibility: 

(1) A conviction by court-martial of an offense for which a punish¬ 
ment of dishonorable, discharge or confinement at hard labor for more than 
one year is authorized, whether or not such a punishment was actually 
adjudged. 

(2) A conviction by a Federal civilian court of a felony, that is, of 
an offeuse punishable under the United States Code by confinement for 
more than one year, whether or not that punishment was actually adjudged. 

(3) A conviction by any other court of an offense similar to an of¬ 
fense made punishable by the United States Code as a felony or of an 
offense characterized by the jurisdiction in question as a felony or as an 
offense of comparable gravity. 

(4) A conviction of any offense involving fraud, deceit, larceny, 
wrongful appropriation, or the making of a false statement 

Any conviction which has been disapproved, set aside, or otherwise 
revised, or which is undergoing appellate review, or as to which the time for 
appeal has not expired is not admissible for impeachment purposes. A pending 
request to the Judge Advocate General to vacate or modify the findings and 
sentence of a court-martial under Article 69 (110A) is not a part of the review 
within the meaning of Article 76 (108). The time limitations upon the intro¬ 
duction of evidence of previous convictions set forth in 75&(2) do not apply 
to impeachment proceedings. 

In general it is not permissible, except on cross-examination of a 
witness who is not the accused, to impeach a witness on the ground that he 
has committed an offense involving moral turpitude or otherwise affecting his 
credibility by adducing evidence of the offense not amounting to proof of 
conviction thereof. However, in a prosecution for a sexual offense in which lack 
of consent is an element, any evidence, otherwise competent, tending to show 
the unchaste character of the alleged victim is admissible on the issue of the 
probability of consent by the alleged victim to the act charged (whether or not 
the alleged victim has testified as a witness) and on the question of the credi¬ 
bility of the alleged victim, and this is so whether or not there was a conviction 
of any offense involved. For this purpose, evidence of the alleged victim’s lewd 
repute, habits, ways of life, or associations, and of the alleged victim’s specific 
acts of illicit sexual intercourse or other lascivious acts with the accused or 
others, is admissible, and this is so whether the circumstances to which that 
evidence refers existed before or after the commission of the alleged offense, 
unless the military judge or the president of a special court-martial without a 
military judge, determines as a matter of discretion that the particular evidence 
would be so remote with respect to the question of consent or credibility as to 
be irrelevant. For example, on cross-examination of the alleged victim in a rape 
case., it would be proper to exclude a question calling for her testimony as to 
whether, at a time which was thus remote, she had participated in illicit sexual 
intercourse. On the other hand, it would be improper to prohibit an attempt, 
on her cross-examination or otherwise, to show that she was engaged in the 
business of prostitution at or about the time of the alleged rape. For the purpose 
of impeaching the credibility of the alleged victim, defense evidence that the 
victim has an unchaste character is admissible subject to the above conditions, 
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in a prosecution for any sexual offense, even if consent is not an element of the 
offense. Evidence that the alleged victim of a sexual offense has a good character 
as to chastity is admissible for the purpose of showing the probability of lack 
of consent, when lack of consent is material, or to rebut the implications arising 
from evidence that the alleged victim has an unchaste character. 

It is permissible on cross-examination of any witness other than the 
accused to adduce, for the purpose of impeaching the witness, evidence that he 
has committed an offense involving moral turpitude or otherwise affecting his 
credibility, even if that evidence does not amount to proof of conviction of the 
offense and even if the witness has not in fact been convicted of the offense. 
Consequently, any witness other than the accused may, on cross-examination, 
be questioned concerning the commission by him of an offense of this type; 
but in cross-examining a witness under this rule the questioner must lx? in pos¬ 
session of facts which support a genuine belief that the witness has committed 
the offense to which the questioning relates. An answer denying commission 
of such an offense may l>e contradicted by evidence other than the testimony of 
the witness given at the trial only if the contradicting evidence would be ad¬ 
missible without regard to the answer. 

If the accused testifies on direct examination to the effect that he has 
never, or has not .within a certain period of t ime, committed an offense of any 
kind or of a certain kind, evidence contradicting that testimony, or any inference 
which could reasonably be drawn therefrom, may be introduced through cross- 
examination of the accused or otherwise for the purpose of impeaching his 
credibility as a witness as well as for the purpose of rebuttal, whether or not 
he has l»een convicted of any offense shown by the contradicting evidence. Like¬ 
wise, if evidence to the effect that the accused has never, or has not wdthin a 
certain period of time, committed an offense of any kind or of a certain kind 
is introduced by the defense through witnesses other than the accused, evidence 
contradicting that defense evidence or any inference which could reasonably 
Ije drawn therefrom may be introduced in rebuttal, whether or not the accused 
has l>cen convicted of any offense shown by the contradicting evidence. If that 
evidence involves an offense affecting credibility, it may also lie considered for 
the purpose of impeaching the credibility of the accused if he testifies. 

If evidence that the accused has committed an offense is admissible 
for any purpose under 13% and the offejtse affects credibility, that evidence 
may also be considered for the puqiosc of impeaching the credibility of the ac¬ 
cused as a witness, whether or not lie has been convicted of the offense. 

For the purpose of impeachment, it may be shown by cross-examina¬ 
tion or otherwise that a witness lias been given or promised immunity or other 
advantage; that he is in custody and that his testimony may have been affected 
by fear or hope of favor growing out of his detention; or that he has charges 
pending against him for the offense concerning which he has testified or an 
offense closely related thereto and that his testimony may have been colored by 
the pendency of these charges. 

( o ) Inconsistent statements. A witness may be impeached by showing 
by any competent evidence that he made a statement, or engaged in other con¬ 
duct, inconsistent with his testimony or any part thereof, hut a foundation 
must first be laid before introducing evidence of an inconsistent statement if 
that evidence is admissible only for the purpose of impeachment. The founda- 


97-69 






10804 


FEDERAL REGISTER 


t i53b CHArrrt xxvii 

# 

tion for the introduction of evidence of the making of an inconsistent oral 
statement is laid by directing the attention of the witness to the time and 
place of the statement and the person or persons to whom it was made and then 
asking the witness if he made it. This procedure may also be usedas constituting 
a sufficient foundation in the case of an inconsistent written statement* and, 
if it is used, the writing need not be shown to the witness. If the witness denies 
making the inconsistent statement, or test ifies that he docs not remember whether 
he made it* or refuses to testify as to whether he made it, competent evidence 
that he did make it* including competent evidence of the text or substance of 
the statement, may be introduced. Even if the witness admits making the in¬ 
consistent statement, other comment evidence that lie made it, including other 
competent evidence of the text or substance of the statement, may be introduced 
in addition to the admission. When the inconsistent statement is contained in 
a writing apparently signed or written by the witness, a sufficient foundation 
may be laid by showing the writing to the witness and asking him whether the 
signature is his or whether he was the author of the written statement. If he 
admits that the signature is his or that lie was the author, the writing then be¬ 
comes admissible in evidence. I f he does not make any such admission hut either 
of these facts is otherwise proved, the writing will then become admissible in 
evidence. 

An oral inconsistent statement of a witness may be proved by the tCvSti- 
mony of anyone who heard him make it, even if the statement was reduced to 
writing and the writing is not accounted for. See Ml as to proving an incon¬ 
sistent statement made through an interpreter. 

Proof that a witness made an inconsistent statement generally is ad¬ 
missible only for the purpose of inif>enching him. Proof of an inconsistent 
statement of a witness is admissible to establish the truth of the matters asserted 
in the statement only if that proof may properly be received as evidence of a 
voluntary confession or admission of the witness, when he is the accused, or of 
some statement of the witness which is otherwise admissible as an exception to 
the hearsay rule, or if the witness testifies that his inconsistent statement is 
true, not merely that he made it, and thus adopts the statement ns part of his 
testimony. If proof of an inconsistent statement of a witness is admissible 
merely for the purpose of impeachment* the military judge, or the president 
of a special court-martial without a military judge, should, when evidence of 
the inconsistent statement is introduced, instruct the members of the court in 
open session that the evidence is to be considered only for the purpose of deter¬ 
mining the credibility of the witness and not for the purpose of establishing 
the truth of the matters asserted in the statement. 

The fact that the inconsistent statement was made in the course of 
an investigation or at another trial does not cause evidence of the making of 
the statement to be inadmissible for the purpose of impeachment. However, an 
accused who has testified as a witness may not be cross-examined upon, or 
impeached by evidence of, any statement which was obtained from him in 
’violation of Article 31 or any of the warning requirements in 140a(2) or 
through the use of coercion, unlawful influence, or unlawful inducement. See 
Article 31(d). 

A witness has a right to explain any apparently inconsistent state¬ 
ment made by him and may, if excused from the stand, be recalled for that 
purpose. 
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When ft witness refuses to testify as to a certain fact, as when he 
relies on his right not to incriminate himself, or when a witness who gives 
no material testimony properly subject to impeachment testifies that ho has no 
knowledge, or that ho has no recollection, of that fact, it cannot be shown by 
way of impeachment that at some other time he made a statement as to the 
fact. The reason for this rule is that proof of such a statement either would 
not impeach the testimony of the witness at all or would improperly impeach 
his testimony. However, when the witness merely claims a failure of memory, 
the statement may be used in a proper attempt to refresh his present recol¬ 
lection or to establish his past recollection. See 140a and the last paragraph 
of 149c(l) (b). 

( d ) Prejudice and bias. Former quarrels, relationship, friendship, 
or illicit relations with the accused and other matters showing prejudice, 
bias, or any motive to misrepresent may be shown to diminish the credibility 
of the witness, either by cross-examination of the witness himself or by evidence 
otherw ise adduced. 

(3) Effect of impeaching evidence. Whether the credibility of a witness 
has been successfully impeached is a question to be decided, during deliberation 
upon the matter as to which tlie testimony of the witness was offered, by who¬ 
ever is responsible for determining that matter, for example, by each member of 
the court during his deliberation as to his vote upon the matter if the matter 
is one properly determined by vote. Consequently, the military judge, or the 
president of a special court-martial without a military judge, should not strike 
the admissible testimony of a witness'or instruct that it be disregarded simply 
I>ecause impeaching evidence with respect to that witness or his testimony has 
been introduced. 

154. MISCELLANEOUS MATTERS—GUILTY STATE OF MIND; 
STIPULATIONS; OFFER OF PROOF: WAIVER OF OBJECTIONS, a 
Guilty state of mind. (1) General . A guilty state of mind of one kind or another 
is a requirement of many offenses. In certain offenses, such as burglary, larceny, 
and desertion, a specific intent is necessary. In the kind of murder denounced by 
Article 118(1), a premeditated design to kill must be proved. In some offenses, 
knowledge of a certain matter is a requirement. For details concerning the 
various guilty states of mind with respect to specific offenses, see chapter 
XXVHI (Punitive Articles). 

A guilty state of mind may be established either by direct evidence, 
for example, by words proved to have been used by the offender, or by circum¬ 
stantial evidence, as by inference from the act itself. 

(2) Effect of insanity, mental defects, and character and behavior 
dtsonlcrs. See 122. 

(3) Effect of drunkenness. A temporary loss of reason w hich accompanies 
and is part of a drunken spree and which is not the result of delirium tremens or 
some other mental defect, disease, or derangement is not iasanity in the legal 
sease. It is a general rule that voluntary drunkenness not amounting to legal 
insanity, whether caused by liquor or drugs, is not an excuse for an offense com¬ 
mitted while in that condition. However, evidence of any degree of voluntary 
drunkenness may be introduced for the puq>ose of raising a reasonable doubt 
as to the existence of actual knowledge, specific intent, or a premeditated design 
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to kill if actual knowledge, specific intent, or premeditated design to kill is a 
requirement of the offense. 

Evidence of drunkenness of the accused may be admitted on the question 
of the measure of punishment to be awarded in the event of conviction, even if 
that drunkenness would not be a defense to the offense charged* 

As to proof of drunkenness, see 138* (Opinion evidence.) and 191 (Drunk 
on duty). 

(4) Effect of ignorance or mistake of fact. Ignorance or mistake of fact 
on the part of the accused is a defense when any type of knowledge of a certain 
fact is necessary to establish the offense. However, depending on the offense and 
facts involved, ignorance or mistake of fact may not be a defen.se unless the 
ignorance or mistake is reasonable* A feigned ignorance or mistake is, of course, 
no ignorance or mistake at all. If a certain fact, although an element of the 
offense, is one os to which no type of knowledge is required, such as the age. of 
the victim in carnal knowledge (1996), ignorance or mistake as to that fact, even 
if reasonable, will not be a defense but may be showm in extenuation. Some spe¬ 
cific applications of these rules appear in chapter XXVTII (Punitive Articles). 

(5) Effect of ignorance or mistake of law. As a general rule, ignorance or 
mistake of law, or of properly published regulations or directives of a general 
nature having the force of law', is not an excuse for the commission of an offense. 
If, however, to indicate the existence of a requisite intent or for any other rea¬ 
son, actual knowledge of a certain law or of the legal effect of certain known 
facts is necessary to establish the offense, ignorance or mistake as to that law or 
legal effect will be a defense. Also, ignorance or mistake of law or the legal 
effect of certain known facts may be a defeat to show the absence of a guilty 
state of mind involved in an offense when actual knowledge thereof is not 
necessary to establish the offense. In this instance, however, depending on the 
offense and facts involved, the ignorance or mistake may not be a defense, unless 
it is reasonable. A feigned ignorance or mistake of law or the legal effect of cer¬ 
tain knowm facts is, of course, no ignorance or mistake at all. Additionally, 
except for general orders or regulations, a person cannot be held responsible for 
a violation of a military regulation or directive unless he had actual knowledge 
of the regulation or directive. Sec 171a and 6 as to the distinction between gen¬ 
eral orders or regulations and other military orders. 

Even if the offense is one as to which ignorance or mistake of law’ is not a 
defense, the ignorance or mistake may nevertheless be shown in extenuation. 

b. Stipulations . (1) As to facts and the contents of writings. The parties 
may make a written or oral stipulation as to the existence or nonexistence of any 
fact. If an accused has pleaded not guilty and the plea still stands, a stipulation 
which practically amounts to a confession should not be received in evidence. 
Also, a stipulation which if true would operate as a complete defense to an 
offense charged should not be received in evidence. A stipulation should not be 
received in evidence if any doubt exists as to the accused’s understanding of 
what is involved. A party may w ithdraw from an agreement to stipulate or from 
a stipulation at any time before the stipulation is received in evidence, and in 
such a case the stipulation cannot be received in evidence. Also, the military 
judge or the president of a special court-martial without a military judge may 
as a matter of discretion permit a party to withdraw’ from a stipulation which 
has been received in evidence, and in this event the stipulation must be dis¬ 
regarded by the court. Unless it is proj>erly w ithdrawn or is ordered stricken 
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from the record, a stipulation of fact which has been received in evidence may 
not be contradicted by the parties thereto* 

Subject to the above observations as to stipulations, of facts, stipulations 
may be made as to the contents of a writing. 

(2) As to testimony. The parties may stipulate that if a certain person 
were present in court as a witness he would give certain testimony under oath. 
Such a stipulation does not admit the truth of the indicated testimony, nor does 
it add anything to the weight or the evidentiary nature of the testimony. Stipu¬ 
lated testimony may be attacked, contradicted, or explained in the same way as 
though the witness had actually so testified in person. The principles set forth 
in (1) above, as to the reception in evidence of stipulations and as to the with¬ 
drawal by a party from agreements to stipulate and from stipulations apply 
here also. 

A written stipulation as to testimony is merely read in evidence. Except 
for inspection of the writing by the president of a special court-martial without 
a military judge for the purpose of determining the admissibility of its contents, 
the writing itself is not shown to the members of the court. However, the 
writing will be properly marked and incorporated in the record. 

(3) Instructions concerning stipulations received in a joint or common 
trial. When in a joint or common trial a stipulation is received which was made 
by only one or some of the accused, the members of the court should be instructed 
tlrnt the stipulation may l>o considered only with respect to the accused person 
or persons who joined in it 

c. Offer of proof. TVhcn the court refuses to hear certain testimony offered 
in behalf of the accused or refuses to receive certain evidence of any kind offered 
in his behalf, the defense may make a concise statement setting forth the sub¬ 
stance of the expected testimony or other excluded evidence. The statement and 
any documentary evidence referred to therein will be included in the record of 
trial for the purpose of aiding reviewing and appellate authorities in arriving 
at their determination as to whether the exclusion of the evidence in question 
was proper. No such statement shall be considered as proof of the matters con¬ 
tained therein. Sec also 57 g. 

d. Waiver of objections. The prosecution or the defense may in court cither 
orally or in writing waive an objection to the admissibility of offered evidence. 
Unless otherwise indicated by a specific principle of law, such a waiver adds 
nothing to the weight of the evidence or to the credibility of its source. The 
military judge or the president of a special court-martial without a military 
judge may as a matter of discretion refuse to accept, and may permit the with¬ 
drawal of, any such waiver. There is no prescribed form for making a waiver. 
Thus, if it clearly appears that the defense or prosecution understood its right 
to object, any clear indication on its part that it did not desire to assert that 
right may be regarded as a waiver of that objection. A waiver of an objection 
does not, however, operate as an express consent if an express consent is re¬ 
quired, and a mere failure to object does not amount to a waiver with respect 
to the admissibility of evidence except as otherwise stated or indicated in this 
manual. 
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Chapter XXVIII 
PUNITIVE ARTICLES 


155. SYNOPSIS OF CHAPTER. Iu tills synopsis tho references on the 
left are to paragraphs; those on the right are to pages. 

156. Article 77—Principals_._ 28- 4 

157. Article 78—Accessory after the fact_ _____28- 5 

158. Article 70—Lender included offenses____ 28- 6 

159. Article 80—Attempt*-.__.___28- 6 

160. Article 81—Conspiracy_ 28- 7 

161. Article 82—Solicitation____28- 9 

162. Article 83—Fraudulent enlistment, appointment, or separation_28- 0 

163. Article 8*1—Effecting unlawful enlistment, appointment, or separation_28-10 

164. Article 85_ 28-10 

a. Desertion....___....___28-10 

b. Attempting to desert_28-13 

165. Article $6—Absence without leave..--..._28-14 

166. Article 87—Missing movement_28-15 

167. Article 88—Contempt toward officials_28-16 

168. Article 89—Disrespect toward a superior commissioned officer.. 28-17 

169. Article 90. 28-18 

а. Striding or n^milting superior commissioned officer_ 28-18 

б. Disobeying superior commissioned officer..__28-18 

170. Article 91.28-19 

a. Qrtieral discussion___28-10 

5. Assaulting a warrant officer, noncommissioned officer, or petty officer 28-20 

c. Disobeying a warrant officer, noncommissioned officer, or petty officer_28-20 

d. Treating with contempt or being disrespectful in language or deportment 

toward a warrant officer, non com missioned officer, or petty officer_28-20 

171. Article 92....... .28-21 

a. Violation or failure to obey a lawful general order or regulation_... 28-21 

b. Failure to obey other lawful order......28-21 

c. Dereliction in the performance of duties____ _28-22 

172. Article 93—Cruelty and maltreatment___28- 22 

173. Article 94. 28-23 

a. Mutiny. 28-23 

5. Sedition. 28-23 

c. Failure to prevent or suppress a mutiny or sedition__28-23 

d. Failure to report a mutiny or sedition_______28 23 

t. Attempted mutiny_________28-24 

174. Article 95.. 28 24 

a. Resisting apprehension________28-24 

6. Breach of arrest___....___28-24 

c. Escape from confinement....... 28-25 

d. Escape from custody............... 28 25 

175. Article 96. 28-25 

а. Releasing a prisoner without proper authority_28-25 

б. Suffering a prisoner to escape through neglect. 28-26 

c. Suffering a prisoner to escape through design_28-26 

176. Article 97—Unlawful detention___2H-26 
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177. Article .. 

a. Unnecessary delay in disposing of ease--- 

b . Knowingly and intentionally failing to enforce or comply with the provi- 

ftiorut of the code__..........--— — 

17S. Article 99-----.—... 

a. Running away before the enemy.....-. 

6. Shamefully abandoning, surrendering, or delivering up--- 

e, (Endangering the safety of a command, unit, place, or military property 

through disobedience, neglect, or intentional misconduct--— 

d. Casting away arms or ammunition------- 

e. Cowardly conduct-- —- 

<. Quitting place of duty to plunder or pillage..-- 

( 7 . Causing false alarms-- — --.....- 

h. Willfully failing to do utmost to encounter, engage, capture, or destroy 

enemy troops, combatants, vessels, aircraft, or any other thing.....- 

u Not affording all practicable relief and assistance......... — . — ....... 

179* Article 100.....-..— 

o. Subordinate compelling or attempting to compel commander to surrender 
or abandon place, property, or command- 

b. Striking the colors or flag---- 

180. Article 101..-. 

a. Disclosing the parole or countersign to one not entitled to receive it—... 

b, (iiving a parole or countersign different from that authorised....—-- 

181. Article 102—Forcing a safeguard .. . 

182. Articlo 103..-.. 

a. Failing to secure captured enemy property-- 

b. Falling to report and turn over captured or abandoned proj>erty.. 

c. Dealing in captured or abandoned property.... — .—.—... ......— 

d. Engaging In looting or pillaging,..---..... 

183. Article 104.... ..... 

a. Aiding or attempting to aid the enemy...— --— 

b. Harboring or protecting the enemy..------ 

c. Giving intelligence to the enemy.----— - 

d. Communicating, corresponding, or holding intercourse with the enemy.... 

1S4. Article 105. . .. 

a. Acting without authority to the detriment of another for the purpose of 

securing favorable treatment------ -*♦ 

b. Maltreating prisoners whilo In a iKwition of authority-...- 

185. Article 100—Spies.. ... .-. 

186. Article 107—False official statements.-.. 

187. Article 10S.......-. 

a. Selling or otherwise disponing of military property--- 

b. Willfully or through neglect damaging, destroying, or losing military 

property......-. 

c. Suffering the Ions, damage, destruction, sale, or wrongful disposition of 

military property.......—. 

188. Articlo 109------~ 

a. Wasting or spoiling property other than military property of the United 
States------ 
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6. Willfully and wrongfully destroying or damaging other than military prop¬ 
erty of the United States --.....-...- 

189. Article 110—Improper hnxarding of vessel.-.-. 

190. Article 111—Drunken or reckless driving.-.-. 

191. Article 112—Drunk on duty... 

192. Article 113—Misbehavior of sentinel or lookout. 

% 193. Article 114_.-. 

a. Fighting a duel.—---—.—. 

b. Promoting, being concerned in or conniving at fighting a duel, or failing to 

report knowledge of a challenge...- 
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Par*. r**s 

194. Article 115—Malingering..........--28-42 

195. Article 110. . 28 43 

а. Riot.28-43 

б. Breach of the peace----28-43 

190. Article 117—Provoking speeches or gestures.. 28-43 

197. Article 118—Murder___._*28-44 

198. Article 119.28-45 

а . Voluntary manslaughter------- 28-46 

б. Involuntary manslaughter.._ 28-40 

199. Article 120. 28-47 

а. Rape_— 28-47 

б. Carnal knowledge-- 2.8-47 

200. Article 121... 28-48 

o. Larceny- 28-48 

6. W rongful appropriation..... .... 28 52 

201. Article 122—Robbery- 28-52 

202. Article 123—Forgery....-..28-54 

202A. Article 123a—Making, drawing, or uttering a check, draft, or order without 

sufficient funds......._....-------28-55 

203. Article 124—Maiming.-.28-58 

204. Article 125— Sodomy____..___ 28-59 

205. Article 126. 28-59 

а. Aggravated arson_ 28-59 

б. Simple arson.....- 28-00 

206. Article 127—Extortion. 28-60 

207. Article 128. 28-61 

а. Assault. 28-61 

б. Assaults permitting increased punishment I Muted on status of victim_28-62 

c. Aggravated assault__.__*_28-63 

208. Article 129—Burglary.-. . . ...28-04 

209. Article 130—Housebreaking_ 28-68 

210. Article 131—Perjury.. 28-68 

211. Article 132. 28-68 

а. Making false or fraudulent claim.. 28 68 

б. Presenting for approval or payment a false or fraudulent claim... 28-68 

c. Making or using a false writing or other paper In connection with claims. 28-09 

d. False oath in connection with claims_____28-69 

r. Forgery of signature in connection with claims.. ..... _ 28-09 

/. Delivering less than amount called for by receipt__28-69 

g. Making or delivering receipt without having full knowledge that it is true_28-70 

212. Article 133—Conduct unbecoming an officer and a gentleman. 28-70 

213. Article 134. 28-71 

o. General............... ........ 28—71 

6. Disorders and neglects to the prejudice of good order and discipline In the 

armed forces........ 28-72 

r. Conduct of a nature to bring discredit upon the armed forces.28-72 

d. fieneral requirements of proof under Article 134____ . 28-73 

t. Crimes and offenses not capital......... 28-73 

(. Various types of offenses under Article 134___ 28-74 

(1) Assaults involving intent to commit certain offenses of a civil nature . 28-74 

(2) Indecent assault_ 28-70 

(3) Indecent acts with a child under the age of 16 years.. 28-76 

(4) False swearing. 28-76 

(5) Disloyal statement undermining discipline and loyalty.. ..28-77 

(0) Misprision of a felony__ 28-77 

(7) Dishonorable failure to pay debts__ 28-77 

(8) Dishonorable failure to maintain funds for payment of checks 28-78 

(9) Bigamy_ 28-78 

(10) Communicating a threat_____ 28-79 
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213. Article 13*1—Continued 

/. Various types of offenses under Article 134—Continued 

(11) False and unauthorized passes, permits, discharge certificates and 

identification cards....___.____ 28-79 

(12) Negligent homicide_ 2S-80 

(13) Offenses against correctional custody....___......_ 28-80 

(14) Receiving stolen property_ 28-81 

156. ARTICLE 77—PRINCIPALS 

Discussion . To constitute one an aider and al>ettor under this article, and 
hence liable as a principal, mere presence at the scene is not enough nor is mere 
failure to prevent the commission of an offense; there must be an intent to aid 
or encourage the persons who commit the. crime. The aider and abettor must 
share the criminal intent or purpose of the |>crpet rat or. If there is a concert 
of purpose to do a given criminal act, and that act is done by one of the parties, 
all probable results that could be expected from the act are chargeable to all 
parties concerned; but in order to make one liable as a principal in such a case, 
the offense committed must l>e one embraced by the common venture or an 
offense likely to result as a natural or probable consequence of the offense 
directly intended. When the offense charged requires proof of a specific intent or 
particular state of mind us an element, the evidence must establish that the 
aider and abettor had the requisite intent or state of mind or thut he knew 
that the per|>etrator had the required intent or state of mind. It is possible that 
the aider and abettor, although sharing a common purpose with ihe perforator, 
may entertain an intent or state of mind either more or less culpable than that 
of the perjjctrator, in which event he may be guilty of au offense of either greater 
or less seriousness than the perpet rator. Thus, when a homicide is committed, the 
actual perpetrator may act in the heat of suddeu passion caused by adequate 
provocation and lie guilty of manslaughter, while the aider and abettor who 
hands a weapon to the perpet rator during the encounter with shouts of encour¬ 
agement for him to kill the victim may be guilty of murder. On the other hand, 
if two persons enter into a common purpose to commit robl>ery by snatching 
purses in a particular place, and one of the two acts as lookout, sharing only the 
criminal purpose of the perpetrator to commit robbery, and if the perforator, 
without the knowledge of the lookout, seizes a victim and rapes her after taking 
her purse, the perpetrator will lie guilty of rape and robliery but the aider 
and abettor will be guilty only of the robbery. 

An accused, without intent to kill and without active participation in a 
homicide, is a principal guilty of a murder committed by those with whom he 
voluntarily associated himself in the execution of an unlawful design so des¬ 
perate that, it ordinarily involves a hazard to life. Moreover, an accused who 
plans a burglary which is actually carried out by his associates is a principal 
in the burglary, and, if his associates shoot and kill the home owner in the course 
of the burglar}*, the planner is a principal in the murder as well. 

While merely witnessing a crime without intervention does not make a 
person a party to its commission, if he had a duty to interfere and his nonin¬ 
terference was desigued by him to operate and did ofxirnte as an encouragement 
to or protection of the perpetrator, he is a principal. 

One who counsels, commands, or procures another to commit an offense 
subsequently perpetrated in consequence of that counsel, command, or procur- 
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ing is a principal whether he is present or absent at the commission of the 
-offense. If the offense is effected, although by different means from those coun¬ 
seled, commanded, or procured, as for instance if A hires B to poison C and 
instead of poisoning him, B shoots C, A is nevertheless guilty of the homicide. 
Likewise, one who causes an act to be done which if directly performed by him 
would be punishable by the code is a principal. When the act is done, such a 
principal is also chargeable with all results that could have l>een expected to 
flow as a probable consequence from the act counseled, commanded, procured, 
or caused to be done. 

The person who executes the command of a principal may himself be 
innocent of any offense, as when a soldier at the command of a superior shoots 
a man who appears to the soldier to be one of the enemy, but who is known to 
the superior to be a friend. 

For the proper manner of charging a person liable as a principal under this 
article, see appendix 6. 

Proof . See essential elements under the particular offense alleged. 

157. ARTICLE 78—ACCESSORY AFTER THE FACT 

Discussion. Any person subject to the code who knows that an offense 
punishable by the code has Imhui committed and who thereafter receives, com¬ 
forts, or assists the offender in older to hinder or prevent his apprehension, 
trial, or punishment is an accessory after the fact. Thus a person becomes an 
accessory after the fact to the escape of a prisoner if, knowing that a prisoner 
has escaped from confinement, he thereafter voluntarily provides the prisoner 
with transportation, clothing, money, or other necessaries to enable the prisoner 
to avoid his pursuers. 

The assistance given a principal by an accessory after the fact is not limited 
to assistance designed to effect the personal escape or concealment of the princi¬ 
pal, hut includes those acts which are performed to conceal the commission of 
the offense by the principal. Thus a person is an accessory after the fact if, 
knowing that n crime has been committed, he assists and aids in concealing or 
suppressing evidence thereof. However, mere failure to report a known offense 
will not const itute one an accessory after t he fact . 

Conviction of the principal of tlie offense to which the accused is allegedly 
an accessory after the fact is not a prerequisite to the trial of the accused. 
Although the proof must establish that a principal committed the offense to 
which the accused is allegedly an accessory after the fact, evidence of the con¬ 
viction or acquittal of the principal in a separate trial is not admissible to show 
that the principal did or did not commit the offense. Furthermore, an accused 
may be convicted and punished ns an accessory after the fact despite the ac¬ 
quittal in a separate trial of the principal whom he allegedly comforted, re¬ 
ceived, or assisted. 

Proof, (a) That an offense punishable by the code was committed; (&) that 
tho accused received, comforted, or assisted the offender for the purpose of 
hindering or preventing his apprehension, trial, or punishment; and (c) that 
the accused knew that the person so received, comforted, or assisted was the 
offender. 
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158, ARTICLE 79—LESSER INCLUDED OFFENSES 

Discussion . If the evidence adduced during a trial fails to prove an offense 
charged but does prove tlv© commission of an offense necessarily included in that 
charged, the accused may he found guilty of that included offense. An accused 
may also bo found guilty of an attempt to commit the offense charged or of 
an attempt to commit an offense necessarily included in the offense charged. 

An included offense exists when a specification contains allegations, which 
are sufficient, either expressly or by fair implication, to put the accused on notice 
that he must bo prepared to defend Against it in addition to the offense 
specifically charged. This requirement of notice is met when the elements of the 
included offense are necessary elements of the offenses charged, for example^ 
wrongful appropriation where larceny is charged and absence without leave 
where desertion is charged. Also, this requirement of notice, depending on the 
allegations in the specification of the offense charged, may l>e met although an 
included offense requires proof of an element not required in the offense specifi¬ 
cally charged, for example, assault in which grievous bodily liurm is intention¬ 
ally inflicted may be included in assault with intent to murder, although the 
actual intentional infliction of bodily harm required in the former is not an 
element of the latter. Similarly, unpremeditated murder (Art, 118(2)) may bo 
included in felony murder (Art. 118(4)) ; assault with a dangerous weapon may 
be included in robbery; and riot may Ik? included in mutiny by violence. 

When the offense charged is n compound offense comprising two or more 
included offenses, an accused may be found guilty of any or all of the offenses 
included in the offense charged. For example, robbery by force and violence 
includes the offenses of l>oth larceny and assault. Therefore, in a proper case, 
a court-martial may find an accused not guilty of robbery but guilty of larceny 
or wrongful appropriation and assault. 

If the evidence fails to prove an offense charged but does prove the com¬ 
mission of an offense included in that charged, the court may by its findings 
except appropriate words and figures of the specification, and, if necessary, 
substitute others, finding the accused not guilty of the excepted matter but 
guilty of the substituted matter. For example, when a specification alleging 
burglary in violation of Article 129 is in the usual form and the proof at the 
trial shows that the act was not done in the nighttime but otherwise establishes 
all of the elements of housebreaking, the accused may be found not guilty of 
burglary, but guilty of housebreaking. Snch a finding may be worded as follows: 

Of the Specification: Guilty, except the words “in the nighttime, bur¬ 
glariously break and enter,” substituting therefor 
the words “unlawfully enter ,' n of the excepted 
words, not guilty, of the sulrttituted words, guilty. 

Of the Charge: Not guilty, but guilty of a violation of Art icle 130. 

When an included offense is found, the finding as to the charge should 
state a violation of the sjiecific article violated and not a violation of Article 79. 
For a discussion of “Attempts,-- see 159. For part icular instances of commonly 
included offenses, see Appendix 12. 

159. ARTICLE 80—ATTEMPTS 

Discussion . An act, done with the specific intent to commit an offense, 
amounting to more than mere preparation and tending, even though failing 
to effect its commission, is an attempt to commit that offense. To constitute an 
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attempt there must be a specilic intent to commit the particular offense accom¬ 
panied by an overt act which directly tends to accomplish the unlawful purpose. 
The overt act must be more thnn mere preparation to commit the offense. 
Preparation consists in devising or arranging the means or measures necessary 
for the commission of the offense. The overt act required goes beyond prepara¬ 
tory stejis and is a direct movement towards the commission of the offense. 
However, the overt act need not be the last proximate act to the consummation 
of the offense attempted to be per|>etratod. For example, a purchase of matches 
with the intent to bum a haystack is not an attempt to commit arson, but it is 
an attempt to commit arson to apply a burning match to a haystack, even 
though the match may be immediately put out by the rain, blown out by the 
wind, or otherwise extinguished. 

An accused may be guilty of an attempt even though the commission of 
the intended offense was impossible because of unexj>ectcd intervening circum¬ 
stances or even though the consummation of the intended offense was prevented 
by a mistake on the part of the accused. The physical impossibility of commit¬ 
ting the intended crime does not constitute a defense. For example, if A, without 
justification or excuse and with intent to kill B, points a gun at him and pulls 
the trigger, A is guilty of attempt to murder, even though, unknown to him, 
the pin Is defective ami will not fire. A person who puts his hand in the pocket 
of another with intent to steal his billfold is piilty of an attempt to commit 
larceny, even though the j>ocket is empty. These examples illustrate that an 
accused may be guilty of an attempt to commit an offense when he engages in 
conduct which would constitute the crime, or directly tend to do so, if the 
attendant facts ami legal relationships were as he believed them to be. 

Soliciting another to commit an offense does not constitute an attempt. 

An accused may be convicted of an attempt to commit an offense although 
it appears on the trial that the offense was consummated. See 158 (I^csser 
included offenses). 

An attempt to commit nn offense should lie charged under this article 
unless the attempt is specifically denounced by some other article, in which 
event it should l>e charged under that article. See Artie lee 85, 100, 104, 128. 

Proof, (a) That the accused did a certain act; (6) that the act was done 
with specific intent to commit a certain offense under the code; and (c) that 
the act amounted to more thnn mere preparation and apparently tended to effect 
the commission of the intended offense. 

160. ARTICLE 81—CONSPIRACY 

Discussion. To constitute the offense of conspiracy in violation of Article 
81, there must bo an agreement between two or more persons to commit an 
offense under the code and the doing of an act by one or more of the conspirators 
to effect the object of that agreement. 

The agreement in a conspiracy need not be in any particular form nor 
manifested in any formal words. It is sufficient if the minds of the parties 
arrive at a common understanding to accomplish the object of the conspiracy, 
and this may be shown by the conduct of the parties. The agreement need not 
state the means by which t he conspiracy is to be accomplished or what part each 
conspirator is to play. 

The overt act must !>c an act independent of the agreement to commit the 
offense. It must lie an act done by one or more of the conspirators either at the 
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time of or following the agreement to commit the offense, and done to carry into 
effect the object of the agreement. The overt act need not be in itself criminal, but 
it must be a manifestation that the conspiracy is being executed. Thus, a tele¬ 
phone call by a conspirator to the intended victim of a conspiracy to rob, inviting 
the intended victim to the scene of the intended crime, would constitute the 
overt act necessary to complete the offense of conspiracy. An overt act by one 
conspirator becomes the act of all without any new agreement specifically 
directed to that act and each conspirator is equally guilty although he does not 
participate in, or have knowledge of, all of the details of the execution of the 
conspiracy. Similarly, each conspirator is liable for all of the acts of the other 
members of the conspiracy done in pursuance of the conspiracy during its 
existence. 

A person may be guilty of conspiracy although incapable himself of com¬ 
mitting the intended offense. For example, a Iiedridden conspirator may know¬ 
ingly furnish the automobile to lie used in a robbery, or a guard may conspire 
with prisoners to effect their escape from confinement. 

A conspiracy to commit an offense is a separate and distinct offense from the 
offense which is the object of the conspiracy, and Ivoth the conspiracy and the 
consummated offense which was it & object may be charged, tried, and punished. 
The commission of the intended offense may also constitute the overt act which 
is an element of the conspiracy to commit that offense. 

If a party to the conspiracy abandons or withdraws from the agreement 
to commit the offense liefore the commission of an overt act by any conspirator, 
he is not guilty of conspiracy under Article 81. An effective withdrawal or 
abandonment must consist of affirmative conduct which is wholly inconsistent 
>vith adherence to the unlaw ful agreement and which slums that the party has 
severed all connection with the conspiracy. If a conspirator effectively aban¬ 
dons or withdraws from the conspiracy after the performance of an overt act 
by one of the conspirators, lie remains guilty of conspiracy and of all offenses 
committed pursuant to tho conspiracy up to the time of his abandonment or 
withdrawal, but he is not liable for offenses committed by the remaining con¬ 
spirators after his abandoment or withdrawal. Neither the withdrawal of a 
coaspirator from the conspiracy nor the joining of another conspirator creates 
a new conspiracy or affects the status of the remaining meml>ers. 

It is not a defense that the means adopted by the conspirators to achieve 
their object, if apparently adapted to that end, were actually not capable of 
success, nor that the conspirators were not physically able to accomplish their 
intended object. 

Title 18 U.S.C. denounces conspiracies to commit certain specific offenses 
which do not require an overt act. These conspiracies should l>e charged under 
Article 134. 

If all the persons with whom the accused is alleged to have conspired are 
tried and found not guilty of the same conspiracy, the accused cannot properly 
be convicted of that conspiracy. If after the trial and conviction of the accused 
all the persons with whom he was alleged to have conspired have been found 
not guilty, the conviction of the accused may not stand. The accused may 
properly be convicted of conspiracy, however, if the evidence establishes that a 
conspiracy existed between the accused and other alleged conspirators, named 
or described in the specification, who have not been and are not later tried and 
acquitted. 
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Proof . (a) That the accused and one or more persons named or described 
entered into an agreement; (6) that the object of the agreement was to commit 
an offense under the code; and (c) that one or more of the persons named or 
described performed an act to effect the object of the conspiracy, as alleged. 

161. ARTICLE 82—SOLICITATION 

Discussion. A solicitation in violation of this article Is complete when a 
solicitation is mode or advice is given wiLh the wrongful intent to influence 
another or others to commit any of the four offenses named in the article. It 
is not necessary tliat the person or persons solicited or advised act upon the 
solicitation or advice. If after the solicitation or advice the offense of desertion 
or mutiny is attempted or committed or the offense of misbehavior before the 
enemy or sedition is committed, the accused shall bo punished with the punish¬ 
ment provided for the commission of the offense solicited or advised. If the 
offense of desertion or mutiny is not attempted or committed, or if the offense 
of misbehavior Ijcfore the enemy or sedition is not committed, the accused shall 
be punished as a court-martial may direct. 

Solicitation may be accomplished by other means than by word of mouth 
or writing. Any act or conduct which reasonably may be construed as a serious 
request nr advice to commit one of the offenses named in the article may con¬ 
stitute solicitation. It is not necessary that the accused act alone in the solicita¬ 
tion or in the advising; he may act through other persons in committing this 
offense. 

Solicitation to commit offenses other than violations of the articles enumer¬ 
ated in this article may be charged ns violations of Article 134. 

Proof . (a) That the accused solicited or advised a certain person or persons 
to commit the offense, as alleged. 

If the offense solicited or advised was attempted or committed, there shall 
be added an additional element of proof: (b) That the offense solicited or ad¬ 
vised was (committed) (attempted) as the proximate result of the solicitation 
or advice. 

As to proof of the commission or attempted commission of the offense 
solicited or advised, see 157 (Proof). 

162. ARTICLE 83—FRAUDULENT ENLISTMENT, APPOINT¬ 
MENT, OR SEPARATION 

Discussion . A fraudulent enlistment, appointment, or separation is one 
procured by means of either a knowingly false representation in regard to any 
of the qualifications or disqualifications prescribed by law, regulation, or orders 
for the specific enlistment, appointment, or separation, or a delilierate conceal¬ 
ment in regard to any of those disqualifications. 

The misrepresentation or concealment may be with regard to matters 
which, if truthfully stated or revealed, would induce an inquiry by the recruiting 
appointing, or separating officer concerning the qualifications or disqualifica¬ 
tions for enlistment, appointment, or separation, such as answers to questions as 
to previous service, previous applications for enlistment or apj>ointment, or 
dependents. 

An essential element of the offense of fraudulent enlistment or appoint¬ 
ment is that the accused shall have received pay or allowances thereunder. 
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Accordingly, it member of the armed forces who enlists or accepts an appoint¬ 
ment without being regularly separated from a prior enlistment or appointment 
should !>e charged under this article only if he has received pay or allowances 
under the fraudulent enlistment or appointment. Acceptance of food, clothing, 
shelter, or transportation from the government constitutes receipt of allow¬ 
ances* However, whatever is furnished the accused while in custody, confine¬ 
ment, arrest, or other restraint ]tending trial for fraudulent enlistment or 
appointment is not considered an allowance. 

A person who procures himself to Ik* enlisted, appointed, or separated by 
means of several misrepresentations and concealments as to his qualifications 
for the one enlistment, appointment, or separation so procured, commits but 
one offen.se under Article 83. 

After apprehension, an accused who is charged with having fraudulently 
obtained his discharge from an armed force is subject to the code while in the 
custody of the armed forces for trial upon the fraudulent discharge. See Article 
3(b). As to offenses committed before a fraudulent discharge, see 11. 

The receipt of pay or allowances should be proved by direct evidence if this 
evidence is reasonably available, but may be proved by circumstantial evidence, 
such as by showing that the accused was on duty under the enlistment or 
appointment a sufficient time to warrant the inference that he had been fed 
or sheltered, or both. 

If concealment of a discharge of any type is alleged, the service record is 
admissible evidence of the fact, type, and date of discharge. See 143ft(2)(6). 

Proof . (a) The enlistment, appointment, or separation of the accused in 
or from an armed force; ( b) that the accused knowingly misrepresented or 
deliberately concealed a certain material fact or facts regarding his qualifica¬ 
tions for enlistment, appointment, or separation; (<?) that his enlistment, 
appointment, or separation was procured by that knowingly false representa¬ 
tion or deliberate concealment; and, in a ease of fraudulent enlistment or 
appointment, (d) that under that enlistment or appointment the accused 
received either pay or allowances, or l>oth, as alleged. 

163- ARTICLE 81—EFFECTING UNLAWFUL ENLISTMENT, 
APPOINTMENT, OR SEPARATION 

Discussion . The accused must know that the enlistment, appointment, or 
separation effected by him was of a person whose enlistment, appointment, 
or separation was prohibited by law, regulation, or order. It must be proved that 
the enlistment, appointment, or separation when effected was prohibited by 
law, regulation, or order and that the accused knew that the person whose enlist¬ 
ment, appointment, or separation he effected was ineligible for the enlistment, 
appointment,or separation. 

Proof . (a) That the accused effected the enlistment, appointment, or sepa- 
ratiou of the person named, as alleged; (6) that this person was ineligible for 
the enlistment, appointment, or separation because it was prohibited by law, 
regulation, or order; and (c) that the accused knew of these facts at the time 
of the enlistment, appointment, or separation. 

164. ARTICLE 85—DESERTION 

a. desertion 
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Discussion . Under Article 85(a) a member of the armed forces is guilty 
of desertion when he: 

Without authority goes or remains absent from his unit, organization, 
or place of duty with intent to remain away therefrom permanently, or 

Quits his unit or organization or place of duty with intent to avoid 
hazardous duty or to shirk important service. 

Under Article 85(b) any commissioned officer of the armed forces who, 
after tender of his resignation and before notice of its acceptance, quits his post 
or proper duties without leave and with intent to remain away therefrom per¬ 
manently is guilty of desertion. 

A prisoner whose dismissal or dishonorable or bad-conduct discharge has 
been executed, although he may be subject to military law under Article 2(7), 
is not a “ineml)er of the armed forces'’ within the meaning of Article 85. 

(1) Absence without authority with intent to remain away permanently • 
Both the absence without authority and the intent to remain away permanently 
are essential elements of tlie offense. The offense is complete wdion the person 
absents himself without authority from his unit, organization, or place of 
duty with the intent to remain away therefrom permanently. It is not necessary 
that the person absent himself entirely from military jurisdiction and control, 
and the fact that such an intent is coupled with a purpose to report for duty 
elsewhere, or to enlist or accept an appointment in the same or another armed 
force, does not constitute a defense. A prompt repentance and return, while 
material in extenuation, is no defense. Unless an intent to remain away perma¬ 
nently from his unit, organization, or place of duty exists at the inception of, 
or at some time during the absence, the person cannot be a deserter guilty of 
desertion in violation of Article 85(a) (1). 

Although enlisting or accepting an appointment in the same or another 
armed force without being regularly separated and without disclosing that fact 
or entering a foreign armed service without authorization is evidence of an 
intent to remain away permanently, this conduct does not of itself constitute 
the offense of desertion. If, without being regularly separated from one of the 
armed forces, a person enlists or accepts an appointment in the same or another 
armed force, his presence in the military service under such au enlistment or 
appointment is not in itself a return to military control with respect to his 
former enlistment or appointment, although a return may be effected through 
his voluntary disclosure of the facts or through the discovery of the facts with¬ 
out his aid. If a j>erson while in desertion enlists or accepts an appointment in 
the same or another armed force and deserts w hile serving under that enlistment 
or appointment, he is amenable to t rial for both desert ions. 

(2) Quitting unit, organization, or place of duty with intent to avoid 
hazardous duty or to shirk important service . The ‘‘hazardous duty” or “impor¬ 
tant service” may include service such as duty in a combat or other dangerous 
area; embarkation for certain foreign or sea duty; movement to a port of 
embarkation for that purpose; entrainment for duty on the border or coast in 
time of war or threatened invasion or other disturbances; strike or riot duty; 
or employment in aid of the civil power in, for example, protecting property, 
or quelling or preventing disorder in times of great public disaster. Such 
sendees as drill, target practice, maneuvers, and practice marches will not 
ordinarily be regarded as included. Whether a duty is hazardous or a service 
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is important depends entirely upon the circumstances of the particular case. 
For example, overseas service is not important service merely because it is per- 
formed overseas. On the other hand, service may be important outside a combat 
area or even in peacetime. Basic training, for example, may be important service 
when the use of a soldier who has not completed that training has been sub¬ 
stantially restricted by law or regulation. What constitutes hazardous duty or 
important service is a question of fact for the court-martial to decide. 

Proof. Desertion by absence t mth intent to remain away permanently, (a) 
That without authority the accused ftbsented himself from his unit, organiza¬ 
tion, or place of duty; (6) that he intended, at the time of absenting himself or 
at some time during his absence, to remain away permanently from his unit, 
organization, or place of duty; and (c) fhat his desertion was of a duration and 
was terminated, as alleged. 

Desertion by quitting unit , organisation, or place of duty i cith intent to 
avoid hazardous duty or to shirk important service, (a) That the accused quit 
his unit, organization, or place of duty; (b) tlmt he did so with intent to avoid 
hazardous duty or to shirk important service; and (e) that his desertion was of a 
duration, as alleged. 

Desertion by quitting post or duties prior to notification of acceptance of 
resignation, (a) That the accused was a commissioned officer of an armed force 
and had tendered his resignation; (b) that before notice of the acceptance of 
his resignation, he quite his poet or proper duties without leave; ( c ) that he 
did so with intent to remain away permanently from his post or proper duties; 
and ( d ) that his desertion was of a duration and was terminated, as alleged. 

Absence without authority (Absence without leave) . Absence without leave 
is usually shown by entries in the morning report in the case of the Army, the 
unit military strength balance report in the case of the Air Force, and by entries 
in the sen ice record or unit personnel diary in the case of the Xavy, Marine 
Corps, and Coast Guard. However, entries that administratively refer to an 
accused as a “deserter 5 are not evidence of intent to desert When the dates 
of the inception of an unauthorized absence and of a later return to military 
control are shown, it may l>e inferred that a continuous unauthorized absence 
existed for the entire period. Return to military control may be effected by re¬ 
turn to any of the armed forces whether or not the accused is a member of that 
armed force. 

When an absentee is taken into custody by civilian authorities at the re¬ 
quest of the military authorities, the absence is terminated at that time. When 
an absentee is in the hands of civilian authorities for other reasons and these 
authorities make him available for return to military control, the absence is 
terminated when the military authorities are advised of his availability. 

Intent in desertion by absence with intent to remain away permanently. To 
be guilty of desertion under Article 85(a)(1) or Article 85(b), a person must 
have had, either at the inception of the absence or at some time during it, an in¬ 
tent to remain away permanently. A court-martial must be .satisfied beyond 
reasonable doubt of the existence of this intent based upon all the facts and 
circumstances of the case, including any inferences which may be drawn there¬ 
from. A plea of guilty of al>senc© without leave to a charge of desertion does 
not in itself raise any inference of such an intent and is not in itself a sufficient 
basis for a conviction of desert ion. 
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Among those circumstances from which an inference that an accused in¬ 
tended to remain absent permanently may logically be drawn are that the period 
of absence was of a prolonged duration; that the accused attempted to dispose 
of his uniform or other military property; that he purchased a ticket for a 
distant point or was arrested or surrendered at a considerable distance from 
his station; that while absent he was in the neighborhood of military posts or 
stations and did not surrender to the military authorities; that he was dis¬ 
satisfied in his company or on his ship or with the military service; that he had 
made remarks indicating an intention to desert the service: that he was under 
charges or had escaped from confinement at the time he absented himself; that 
just before absenting himself he stole money, civilian clothes, or other property 
that would assist him in get t ing away; or that without being regularly separated 
from an armed force he enlisted or accepted an appointment in the same or 
another armed force without fully disclosing the fact that he had not been 
regularly separated or entered any foreign armed serv ice without being au¬ 
thorized by the United States. If the inference is drawn, evidence introduced 
in rebuttal of the inference must be weighed against it. Thus, evidence of pre¬ 
vious excellent and long service, that none of the property of the accused was 
missing from his locker, that he was under the influence of intoxicating liquor 
or drugs when he absented himself and that lie continued for some time under 
their influence must be weighed against any inference of an intent to desert. 
Testimony by the accused that he intended to return is not conclusive of the 
actual existence of an intent to return, as the court may believe or reject the 
testimony of any witness in whole or in part. The fact that a person intends 
to report or actually rejiorts at another station does not prevent a conviction for 
desertion, as that fact in connection with other circumstances may tend to es¬ 
tablish his intention not to return to his proper place of duty. However, a jicrson 
absent without leave from his place of service and without funds may report to 
another station for transportation back to his original place of duty, which 
circumstances would tend to negate the existence of an intent to desert. Xo 
general rule can be laid down as to the effect to be given to an intention to report 
or an actual report ing at another station. 

Intent in desertion by quitting organisation. or pJaer of duty with 
intent to avoid hazardous duty or to thirl' important terrier. In proving a 
specification alleging that the accused quit his unit or organization or place of 
duty with the intent to avoid hazardous duty or with the intent to shirk impor¬ 
tant service, there should be evidence of facts raising a reasonable inference that 
the accused knew with reasonable certainty that lie would l>e required for the 
hazardous duty or important service. For example, it might be shown; (u) that 
the accused was personally warned of the imminence of the duty or the service; 
or (b) that his organization, as a whole, was so warned at a formation at which 
the mil was called and the accused was present; or (c) that the period of his 
absence was of such a duration and under such circumstances as to raise an 
inference that the accused knew or had reasonable cause to know that lie would 
miss a certain hazardous duty or important service, 

b. ATTEMPTING TO DESERT 

Discussion. An attempt to desert is an overt act beyond mere preparation 
toward accomplishing a purpose to desert. Once the attempt is made, the fact 
that the |>erson desists, either of his own accord or otherwise, does not cancel 
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the offense. The offense of attempting to desert is complete, for example, if the 
person, intending to desert, hides himself in an empty freight car on a military 
reservation, intending to effect his escape by being taken away in the car. Enter¬ 
ing the car with the intent to desert is the overt act. See tlie discussion of deser¬ 
tion. For a more detailed discussion of attempts, see 159. 

Proof . (a) That the accused made the attempt by doing an overt act or 
acts; and ( b) that the attempt was made with the intent to desert. Sec the 
comments under proof of desertion. 

165. ARTICLE 86—ABSENCE WITHOUT LEAVE 

Discussion. See 164<i. This article is designed to cover every case not else¬ 
where provided for in which any memlier of the armed forces is through his 
own fault not at the place where he is required to bt at a prescribed time. 
Specific intent is not an element of this offense and proof of the unauthorized 
alieenoe alone is sufficient to establish a prima facie case. Specific intent is, 
however, a nece^^ary element of the proof of certain matters in aggravation 
when alleged in connection with absence without leave. Thus, if it is alleged 
that an unauthorized absence was with intent to avoid maneuvers or field exer¬ 
cises, it must bo proved that the accused alisented himself without authority for 
the purpose of avoiding maneuvers or field exercises. The first part of this 
article—relating to the appointed place of duty—applies whether the place is 
api>oiiited as a rendezvous for several or for one only. Thus it applies in the case 
of a member of the armed forces failing to report for kitchen [xdioe or as a 
messman. The second part of the article applies to leaving the place of duty 
after reporting. A [dace of duty is not appointed within the meaning of this 
article unless the accused knew or had reusonable cause to know of the order 
purj>orting to ap|x>int that place of duty. 

A member of the armed forces turned over to the civil authorities upon 
request under Article 14 is not absent without leave while held by them under 
that delivery. Also, when a member of the armed forces, being abseut with leave, 
or abseut without leave, is held, tried, and acquitted by civil authorities, his 
status as absent with leave, or absent without leave, is not thereby changed, 
however long he may lxs held. If a member of the armed forces is convicted by 
the civil authorities, the fact that he was arrested, held, and tried does not 
excuse any unauthorized absence. The status of absence without leave is not 
changed by an inability to return through sickness, lack of transportation 
facilities, or other disabilities. But the fact that all or part of a period of 
unauthorized absence was in a sense enforced or involuntary should be given 
due weight when considering the type of court to which the case should be 
referred, or, in the event of conviction, the punishment to be imposed. When, 
however, a man on authorized leave is unable to return at tlie expiration thereof 
through no fault of his owti, he has not committed the offense of absence without 
leave, there being an excuse for the absence in such a ease. 

A prisoner whose dismissal, dishonorable, or bad-conduct disclmrgc lias 
been executed is no longer a momber of the armed forces within the meaning 
of Article 86. Accordingly, such a prisoner may not be charged with absence 
without leave under Article 80 hut should, if the facts warrant, 1x3 charged with 
escape from confinement under Article 95, or an offense under Article 134. 
Until actual execution of the dishonorable or bad-eonduct discharge, the pris- 
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oner is subject to Article 86, even though the dislionorable or bad-conduct 
discharge may have been ordered executed. 

Proof . If the accused fails to go to or goes from his appointed place of 
duty. (a) That a certain authority apjiointed a certain time and place of duty 
for the accused, as alleged; (J) that the accused knew or had reasonable cause 
to know of that time and place; and (c) that, without authority, the accused 
failed to go to the appointed place of duty at the time proscribed, or, having 
so reported, went from that place. 

If the accused is charged with absent log himself without leave . (a) That 
the accused absented himself for n certain period from his unit, organization, 
or place of duty at which he was required to be, as alleged; and (ft) that the 
absence was without authority from anyone competent to give him leave. 

If the accused is charged with absenting himself without leave from his 
guard , watch , or duty section with intent to abandon the same, (a) 'Hmt the 
accused absented himself from his guard, watch, or duty section, as alleged; 
. (b) that the nlxsence of the accused was without authority; and (c) that the 
accused intended to abandon his guard, watch, or duty section. 

If the accused is charged with absenting himself without authority with 
intent to avoid maneuvers or field exercises, (a) That the accused alisented 
himself for a certain jx*riod from his unit, organization, or place of duly at 
which he was required to be; (6) that the absence of the accused was without 
authority; (c) that the accused knew or had reasonable cause to know that the 
absence would occur during a part of a period of maneuvers or Held exercises; 
and ( (l ) (hat the accused intended to avoid all or part of a |>eriod of maneuvers 
or field exercises. 

In connection with proof of absence without leave, see 143 (Documentary 
Evidence) and 164a (Discussion of absence without leave os an clement of 
desert ion). 

166. ARTICLE 87—MISSING MOVEMENT 

DistcuKsion. Article 87 denounces “Missing Movement* as the offense com* 
mitted by any person subject to the code who through neglect or design misses 
the movement of a ship, aircraft, or unit with which he is required to move in 
the course of duty. 

The word “movement* as used in Article 87 does not include practice 
marches which are to lie of short dural ion with a return to the point of de¬ 
parture contemplated, nor does it include minor changes in location of ships, 
aircraft, or units, as when a ship is shifted from one berth to another in the 
same shipyard or harbor or when a unit is moved from one barracks to another 
on the same post. 

“Through neglect* means the omission by a person to take such measures 
as are appropriate under the circumstances to nssure that lie will be present 
with his ship, aircraft, or unit at the time of a scheduled movement,or his doing 
of some act without giving attention to its probable consequences in connection 
with the prospective movement, such as a departure from the vicinity of the 
prospective movement to such a distance os would make it likely that he could 
not return in time for the movement. 

In order to be guilty of the offense, the accused must have known, or have 
had reasonable cause to have known, of the prospective movement which he is 
alleged to have missed. Knowledge of the exact hour or even of the exact date of 
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the scheduled movement is not required. It is sufficient if the approximate date 
was known to the accused. However, there must always be a causal connection 
between the conduct of the accused and the missing of the scheduled movement. 
Knowledge of the scheduled movement may be proved by remarks made by the 
accused to others or by testimony that the accused was informed, directly or 
indirectly, of the prospective movement. For example, proof that the accused 
was notified of the prospective movement may consist of evidence that he was 
present at a roll call, muster, or other formation at which the information was 
given orally. Proof of general knowledge in the accused’s organization of the 
prospective movement of the ship, aircraft, or unit would justify an inference 
by a court of the necessary knowledge on the part of the accused. 

That the accused actually missed the movement may be proved by docu¬ 
mentary evidence, as by a proper entry in a log or a morning report. This fact 
may also lx? proved by the testimony of personnel of the ship, aircraft, or unit 
(or by other evidence) that the movement occurred at a certain time, together 
with evidence that the accused was physically elsewhere at that time. 

Proof, (u) That the accused was required in the course of duty to move 
with a ship, aircraft, or unit; (k) that the accused knew' or hod reasonable cause 
to know' of the prospective movement of the ship, aircraft, or unit; (r) that, at 
the time and place alleged, the accused missed the movement of the ship, air¬ 
craft, or unit: and (rf) that the accused missed the movement through design 
or neglect, as alleged. 

167. ARTICLE 88—CONTEMPT TOWARD OFFICIALS 

Discussion. Article 88 denounces the use by any commissioned officer of 
the armed forces of contemptuous words against tho President, the Vice Presi¬ 
dent, Congress, the Secretary of Defense, the Secretary of a military depart¬ 
ment, the Secretary of the Treasury, or the Governor or legislature of any State, 
Territory, Commonwealth, or possession in which he is on duty or present. 

This article covers both words which are contemptuous in themselves, such 
as abusive epithets, denunciatory or contemptuous expressions, or intemperate 
or malevolent comments upon official or |)ersoiml acts, and words which are con¬ 
temptuous because of the connection in which they are used and the surrounding 
circumstances. 

The official or group against whom the words are used must be occupying 
one of the offices or lx? one of the groups named in Article 88 at the time of the 
offense. “Congress” does not include a member as an individual; “legislature” 
does not include its members individually; nor does “governor” include a “lieu¬ 
tenant governor.” However, it is immaterial whether the words are used against 
the official in his official or private capacity. 

The language must l»e contemptuous and must, by an act of the accused, 
come to the knowledge of a person other than the accused. If not personally con¬ 
temptuous, adverse criticism of one of the officials or groups nnmed in the article 
in the course of a political discussion, even though emphatically expressed, may 
not be charged as a violation of the article. Similarly, expressions of opinion 
made in a purely private con vox-sat ion should not ordinarily be made the basis 
for a court-martial charge. However, giving broad circulation to a written 
publicat ion containing contemptuous words of the kind made punishable by this 
article, or the utterance of contemptuous words of this kind in the presence of 
military subordinates, would constitute an aggravation of the offense. 
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Truth or falsity of the statements may be immaterial, since the gist of the 
offense is the contemptuous character of the language and the malice with which 
it is used. 

Proof. (a) That the accused used the words alleged against an official or 
group named in the article; and ( b) that these words were contemptuous, either 
in themselves or by virtue of tlie circumstances under which they were used. 

168. ARTICLE 89—DISRESPECT TOWARD A SUPERIOR COM¬ 
MISSIONED OFFICER 

Discussion. The disrespectful behavior contemplated by this article is such 
as detracts from the respect due to the authority and person of a superior com¬ 
missioned officer. It may consist of acts or language, however expressed, and it 
is immaterial whether they refer to tlie superior ns an officer or as a private 
individual. 

It is not essential that the disresj>ectful behavior be in the presence of the 
superior, but in general it is considered objectionable to hold one accountable 
under this article for what was said or done by him in a purely private 
conversation. 

It is not necessary that the ‘‘superior commissioned officer* be in the execu¬ 
tion of his office at the time of the disrespectful liehavior. As defined by Article 
1 (5), a “superior commissioned officer* is a commissioned officer who is superior 
in mnk or command. With respect to a person who is a memlier of one armed 
force, a commissioned officer of another armed force who is duly places! in the 
chain of command over that person is, within the meaning of Article 89, u hi* 
superior commissioned officer*; but an officer of another armed force would not 
be u hi* superior commissioned officer* merely because of higher rank. The officer 
toward whom the disrespectful behavior is directed need not, however, lie in the 
chain of command over the accused if l>oih are members of the same armed 
force And the officer is superior in mnk, but not inferior in command, to the 
accused. Under certain circumstances, a superior commissioned officer may not 
lie senior in mnk: for instance, a line officer, though inferior in rank, may lie 
the commanding officer, and thus the superior of a staff officer, such as a medical 
officer, in the organization. 

Disrespect by words may be conveyed by opprobrious epithets or other 
contemptuous or denunciatory language. Disrespect by acts may be exhibited in 
a variety of modes—as neglecting the customary salute, by a marked disdain, 
indifference, insolence, impertinence, undue familiarity, or otlier rudeness in 
tlie presence of the su|>erior oftU’er. 

If the accused did not know that tlie jicrson against whom the acts or words 
were directed was his superior commissioned officer, he may not be convicted of 
a violation of this article. 

Proof, (a) That tlie accused did or omitted to do certain acts or used certain 
language to or concerning a certain commissioned officer, as alleged; ( b ) that 
the behavior involved in these acts, omissions, or words was under certain cir¬ 
cumstances, or in a certain connection, or with a certain meaning, as alleged; ( c) 
iliat the officer toward whom the acts, omissions, or words were directed was the 
su|)©rior officer of the accused; (</) that the accused at tlie time knew that tlie 
person toward whom the acts, omissions, or words were directed was his superior 
commissioned officer; and (e) that under the circumstances, the behavior was 
disrespect fill to that superior officer. 

No. 124—Pt. 2-3 
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169. ARTICLE 90—ASSAULTING OR WILLFULLY DISOBEYING 
SUPERIOR COMMISSIONED OFFICER 

«. STRIKING OR ASSAULTING SUPERIOR COMMISSIONED OFFICER 

Discussion. The phrase “his superior commissioned officer” in Article 90 
has the same meaning as it does in Article 89. See 168. If the accused did not 
know the officer to be his superior commissioned officer, he may not be converted 
of this offense. 

The word “strikes” means an intentional blow with anything by which a 
blow can be given. 

The phrase “draws or lifts up any weapon against” covers any simple as¬ 
sault committed in the manner stated. The drawing of any weapon in an ag¬ 
gressive manner or the raising or brandishing of the same in a threatening 
manner in the presence of the superior, and at him, is the sort of act proscriljed. 
The raising in a threatening manner of a firearm, whether or not loaded, of a 
club, or of any tiling by which a serious blow could be given is within the de¬ 
scription “lifts up.” 

The phrase “offers any violence against him” comprises any form of bat¬ 
tery or of mere assault not embraced in the preceding more specific terms 
“strikes" and “draws or lifts up.” If not executed, the violence must be physically 
attempted or menaced. A mere threatening in words is not an offering of violence 
in t he sense of this art ide. 

An officer is in the execution of his office when engaged in any act or service 
required or authorized to be done by him by statute, regulation, the order of a 
superior, or military usage. In general, any striking or use of violence against 
any superior officer by a person subject to military law, over whom it is the duty 
of that superior officer to maintain discipline at the time, would be striking or 
using violence against him in the execution of his office. The commanding offi¬ 
cer on board a ship or the comanding officer of a unit in the field is generally 
considered to be on duty at all times. See 191. 

A discharged prisoner or other civilian subject to military law (see Art. 2) 
ami under the command of a commissioned officer is subject to the provisions of 
this article. 

In a prosecution for striking or assaulting a superior commissioned officer 
in violation of this article, an accused may establish a defense by proof that the 
striking or other act of violence was done in legitimate self-defense (216c) or in 
the proper discharge of some duty. 

Proof . (a) That the accused struck a certain commissioned officer, or drew 
or lifted up a weapon against him. or offered violence against him, as alleged; 
( b) that the officer was the superior commissioned officer of the accused at the 
time; (c) that the superior commissioned officer was in the execution of his office 
at the time; and ( d ) that the accused at l hetime knew* the officer was his superior 
commissioned officer. 

b DISOBEYING SUPERIOR COMMISSIONED OFFICER 

Discussion . The willful disobedience contemplated is such as shows an 
intentional defiance of authority, as when an enlisted person is given a lawful 
command by a commissioned officer to do or cease doing a particular thing at 
once and refuses or deliberately omits to do what is ordered. A neglect to comply 
with an order through hcedlessness, remissness, or forgetfulness is not a vio- 


29-19 






FEDERAL REGISTER 


10827 


PUNITIVE ARTICLES f 170o 

lation of tliis article but may be an offense under Article 92. If the order to a 
]>orson is to be executed in the future, a statement by him to the effect that he 
intends to disobey it is not an offense under Article 90, although carrying out 
that intent ion may be. See 108 as to the meaning of the phrase “his superior com¬ 
missioned officer.” 

The order must relate to military duty and be one which the superior 
commissioned officer is authorized under the circumstances to give the accused. 
I)iso!>edience of an order which has for its sole object the attainment of some 
private end, or which is given for the sole purj>ose of increasing the penalty 
for an offense which it is expected the accused may commit, Is not punishable 
under this article. 

A person cannot be convicted under this article if the order was illegal; 
but an order requiring the performance of a military duty or act may l>e 
inferred to lie lawful and it is disobeyed at the peril of the subordinate. See 
57ft as to the manner of determining the legality of an order. Acts involved 
in the disobedience of an illegal order might under some circumstances lie 
charged as insubordination under Article 184. 

The fact that obedience to a command would involve a violation of the 
religious scruples of the accused is not a defense. 

The order must be directed to the subordinate personally. Failure to com¬ 
ply with the general or standing orders of a command, or with the regulations 
of an armed force, is not an offense under this article, but may Ik* under Article 
92. Likewise, a nonperformance by a subordinate of any mere routine duty 
may he a violation of Article 92 or Article 184, as the case may be, but not 
of this article. 

As long as it is understandable, the form of an order is immaterial, as is 
the method by which it is transmitted to the accused, hut the communication 
must amount to an order, and the accused must know that it is from his superior 
commissioned officer, that is, a commissioned officer who is authorized to give the 
order whether he is superior in rank to the accused or not. 

Proof. (a) That the accused received a certain lawful command from a 
certain commissioned officer, as alleged; (ft) that this officer was the sujiorior 
officer of the accused; (c) that the accused willfully disobeyed the command; 
and ((f) that the accused at the time knew the officer was his sujierior com¬ 
missioned officer. 

170. ARTICLE 91—INSUBORDINATE CONDUCT TOWARD WAR¬ 
RANT OFFICER. NONCOMMISSIONED OFFICER, OR PETTY 
OFFICER 

<*. GENKHAL DISCUSSION 

Article 91 has the same general objects with resj>ect to warrant officers, 
noncommissioned officers, and petty officers as Articles 89 and 90 have with 
respect to commissioned officers, namely, to insure obedience to their lawful 
orders, and to protect them from violence, insult, or disrespect. The offenses 
denounced by this article are those committed by a sulxmlinate in his relations 
to one senior to him. For example, a warrant officer would not be guilty under 
Article 91 for disobeying the order of a noncommissioned offi<‘er or u |>etty 
officer, but, if a warrant officer were to fail to obey the lawful order of an 
armed forces jjoliceman of lower grade in the execution of his duty, he would 
be guilty of an offense under Article 92. An assault by a prisoner whose separn- 
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tion from the service has been accomplished, or by any other civilian subject 
to military law, upon a warrant officer, a noncommissioned officer, or petty 
officer should be charged under Art icle 134. 

If the accused did not know that the person assaulted was his superior, 
he may not be convicted of a violation of this article. This lack of knowledge 
is not a defense, however, as to an included offense which does not depend upon 
seniority. 

The terms “willfully disobeys,” “lawful,” and “in the execution of his 
office” are used in the same sense as in Article 90; and the term “order” is 
used in the same sense as “command” in Article 90. 

ft. ASSAULTING A WARRANT OFFICER. NONCOMMISSIONED OFFICER, OR 
PETTY OFFICER 

Discussion. See 170a. For the definition of assault, see 207a. 

Proof, (a) That the accused enlisted person or warrant officer struck or 
assaulted a certain warrant officer, noncommissioned officer, or petty officer as 
alleged; (6) that the assault was committed while the warrant officer, noncom¬ 
missioned officer, or petty officer was in the execution of his office; (c) that 
at the time the warrant officer, noncommissioned officer, or petty officer was 
the superior of the accused; and ( d ) that the accused knew at the time that 
the warrant officer, noncommissioned officer, or petty officer was his superior. 

c DISOBEYING A WARRANT OFFICER. NONCOMMISSIONED OFFICER. OR 
PETTY OFFICER 

Discussion. See discussion under 170a. The article does not include an 
acting noncommissioned officer or acting potty officer, nor does it include a 
military policeman or meml>er of the shore patrol who is not in fact a warrant 
officer, noncommissioned officer, or j>ctty officer. An order from a warrant 
officer, noncommissioned officer, or petty officer in the execution of his office 
may be inferred to l>e a lawful order. See 57 ft ns to the manner of determining 
the legality of an order. 

Proof, (a) That the accused enlisted person or warrant officer received a 
certain lawful order from a certain warrant officer, noncommissioned officer, 
or petty officer, ns alleged: (ft) that at the time the warrant officer, noncom¬ 
missioned officer, or pet tv officer was the superior of the accused; (c) tluit the 
accused at the time knew that the warrant officer, noncommissioned officer, or 
petty officer was his superior; and (d) that the accused willfully disobeyed 
the order. 

d, TREATING WITH CONTEMPT OR BEING DISRESPECTFUL IN LANGUAGE 
OR DEPORTMENT TOWARD A WARRANT OFFICER, NONCOMMISSIONED OF¬ 
FICER, OR PETTY OFFICER 

Discussion. The word “toward” read in connection with the phrase “while 
that officer is in the execution of his office” limits the application of this part of 
the article to behavior and language within the sight or hearing of the warrant 
officer, noncommissioned officer, or petty officer concerned. 

Proof, (a) That the accused did or omitted to do acts, or used language, 
under certain circumstances, or in a manner, or with an intended meaning, as 
alleged; (6) that the behavior or language was used toward and wutliin the sight 
or hearing of a certain warrant officer, noncommissioned officer, or petty officer; 
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(c) that at the time the warrant officer, noncommissioned officer, or petty officer 
was the superior of the accused; ( d ) that the accused at the time knew that the 
warrant officer, noncommissioned officer, or petty officer was his superior; and 
($) that the warrant officer, noncommissioned officer, or petty officer was in the 
execution of his office at the time. 

171. ARTICLE 92—FAILURE TO OBEY ORDER OR REGULATION 

a. VIOLATION OU FAILURE TO OHKY A LAWFUL GENERAL ORDER OB 
REGULATION 

Discussion. Geneml ordera or regulations are those orders or regulations 
generally applicable to an armed force which are proj>erly published by the 
President or by the Secretary of Defease, of Transj>ortation, or of a military 
department, and those orders or regulations generally applicable to the com¬ 
mand of the officer issuing them throughout the command or a particular sub¬ 
division thereof which are issued by an officer having general court-martial 
jurisdiction, a geneml or flag officer in command, or a commander superior to 
one of these. A general order or regulation issued by a commander with author¬ 
ity under Article 92(1) retains its character as a general order or regulation 
when another officer takes command, until it expires by its own terms or is 
rescinded by separate action, and this is true even if it is issued by an officer who 
is a geneml or flag officer in command and command is taken by another officer 
who is not a general or flag officer. A general order or regulation is lawful unless 
it is contrary to the Constitution, the laws of the United States, or lawful 
superior orders or for some other reason is Iwyond the authority of the official 
issuing it. See 575 as to the manner of determining the legality of the order or 
regulation. Article 92(1) contains no requirement that any kind of knowledge 
be either alleged or proved in a prosecution thereunder for violating or failing 
to obey a geneml order or regulation. 

Proof . (a) That them was a certain geneml order or regulation; (5) that 
the accused had a duty to olx\v it; and (c) that the accused violated or failed to 
obey the order or regulation. 

b. FAILURE TO OBEY OTHER LAWFUL ORDER 

Discussion . This section contemplates all other lawful orders which may 
be issued by a member of the armed forces, violations of which am not charge¬ 
able under Article 90, Article 91, or Article 92(1). It includes the violation of 
regulations which are not general regulations as discussed in 171<i. In order to 
l» guilty of this offense, a person must have had a duty to oliey the order and 
must have had actual knowledge of the order. The accused’a knowledge of the 
order may be proved directly, that is, by showing that the order was actually 
Communicated to the accused, or it may I* proved circumstantially, that is, by 
showing facts from which the members of the court may infer that the accused 
had knowledge of the order. Circumstantial evidence includes evidence that the 
order was generally known in the command, that it had been posted at such a 
time and place that the accused would lie likely to have read it, and similar 
circumstances tending to prove the knowledge. See 1385. Failure to obev the 
lawful order of one not a superior is chargeable under this article, provided the 
accused had a duty to obey the order. Examples of orders which a |>erson might 
have a duty to obey, even though issued by one not a superior, are lawful orders 
of a sentinel or of members of the armed forces police. 
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The particular order, or specific portion thereof, the accused is charged with 
having violated should be set forth in the specification in order that the accused 
may b© fully apprised of the offense he is alleged to have committed. 

Proof, (ft) That a certain lawful order was issued by a member of the 
armed forces; (6) that the accused had knowledge of the order; (c) that it was 
the duty of the accused to obey the order; and (rf) that the accused failed to 
obey the order. 

c. DERELICTION IN TIIK PERFORMANCE OF Dt/TIES 

Discussion . A duty may be imposed by regulation, lawful order, or custom 
of the service. A person is derelict in the performance of his duties when he 
willfully or negligently fails to perform them, or when he performs them in & 
culpably inefficient manner. When the failure is with full knowledge of the duty 
and an intention not to perform it, the omission is willful. When the nonper¬ 
formance is the result of a lack of ordinary care, the omission is negligent. Cul¬ 
pable inefficiency is ineftieieney for which there is no reasonable or just excuse. 
Thus, if it appears that the accused had the ability and opportunity to perform 
his duties efficiently, but performed them inefficiently nevertheless, lie may !» 
found guilty of this offense. However, an accused may not lie charged under this 
article, or punished otherwise, if his failure in the performance of his duties is 
caused by ineptitude rather than by willfulness, negligence, or culpable ineffi¬ 
ciency. For example, a recruit who has earnestly applied himself during rifle 
training and throughout record firing may not l)e punished liecause he fails to 
qualify with the weapon; nor may a sergeant who, however inefficient, has made 
an honest effort to maintain direction, be punished for becoming lost with his 
squad on a maneuver; nor may an artillery battery (‘ornmnnder who has zeal¬ 
ously applied himself to the instruction of his lottery in firing be punished 
because his battery fails to achieve a satisfactory score in a firing test.. 

Proof, (a) That the accused had certain inscribed duties; and (b) that 
lie was derelict in the performance of those duties. 

172. ARTICLE 93—CRUELTY AND MALTREATMENT 

Discussion. Article 93 provides for the punishment of any person subject 
to the code who is guilty of cruelty toward, or oppression or maltreatment of, 
any person subject to his orders. 

“Any person subject to his orders* means not only those persons under the 
direct or immediate command of the accused but extends to all persons who by 
reason of some duty are required to obey the lawful orders of the accused, 
whether he is in the direct chain of command over the person or not. 

Tlie cruelty, oppression, or maltreatment must be real, although not neces¬ 
sarily physical. To assault and to subject to improper punishment are examples 
of this offense. 

The imposition of necessary or proper duties and the exaction of their per¬ 
formance will not constitute this offense even though the duties arc arduous or 
hazardous or both. 

Proof, (a) That a certain person was subject to the orders of the accused; 
and (6) that the accused was cruel toward, or oppressed, or maltreated that 
person, as alleged. 
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173* ARTICLE M—MUTINY AND SEDITION 

a MUTINY 

Discussion . Article 94(a)(1) defines two distinct types of mutiny, both 
requiring an intent to usurp or override military authority. Oms consists of tho 
creation of violence or disturbance with this intent, and may be committed by 
one person acting alone or by more than one. The other, consisting of a refusal 
in concert with any other person to obey orders or otherwise do one’s duty, im¬ 
ports collective insubordination and necessarily includes some combination of 
two or more persons in resisting lawful military authority. This concert of 
insubordination need not be preconceived, nor is it necessary that the act of 
insubordination be active or violent. It may consist simply in a persistent and 
concerted refusal or omission to obey orders, or to do duty, with an insubordinate 
intent, that is, with an intent to usurp or override lawful military authority. 
Tho intent may lxs declared in words, inferred from acts done, or inferred from 
surrounding circumstances. 

Proof . (<i) That the accused created violence or a disturbance, or that he 
refused, in concert with another person or persons, to obey orders or otherwise 
do his duty; and (ft) that lie did so with intent to usurp or override lawful 
military authority. 

ft. SEDITION 

Discussion . Sedition is tlie creating, in concert with another or others, of 
revolt, violence, or other disturbance again^ lawful civil authority, with intent 
to cause the overthrow or destruction of that authority. It differs from mutiny 
in that it implies a resistance to civil power, as distinguished from military 
power. 

Proof . (a) That in concert with another person or persons the accused 
created revolt, violence,or disturbance against lawful civil authority; and (ft) 
that he did so with intent to cause the overthrow or destruction of that authority. 

c. FAILURE TO PREVENT OR SUPPRESS A MUTINY OR SEDITION 

Discussion . This section of the article requires tluit |>ersons subject to tho 
code do their “utmost*' to prevent and suppress acts of mutiny or sedition being 
committed in their presence. The word “utmost” imports taking those measures 
to prevent or suppress a mutiny or sedition which may properly be called for by 
the circumstances of the situation, having in mind the rank and responsibilities 
or the employment of the individual concerned. When extreme measures are 
necessary under the circumstances, the use of a dangerous weapon or the taking 
of lifo may be justified, providing excessive force is not. used. See 21Ca 
concerning justification. 

Proof . (a) That an offense of mutiny or sedition was committed in tho 
presence of the accused; and (ft) that the accused failed to do his utmost to 
prevent and suppress the mutiny or sedition. 

FAILURE TO REPORT A MUTINY OR SEDITION 

Discussion. A failure to take “all reasonable means'* to inform includes 
a failure to take the most ex]>editious means available. Wien the circumstances 
known to the accused are such as would have caused a reasonable man in the 
same or similar circumstances to believe that a mutiny or sedition was taking 
place, these circumstances will Ixi sufficient to charge the accused with such 
“reason to believe” as will render him culpable under this article. A failure to 
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report an impending mutiny or sedition is not an offense in violation of Article 
04, but it may be an offense in violation of Article 134. 

Proof, (a) That an offense of mutiny or sedition occurred; ( b ) that the 
accused knew or had reason to believe that the offense was taking place; and ( c) 
that he failed to take all reasonable means to inform his superior commissioned 
officer or commanding officer of the offense, 

c. ATTEMPTED MUTINY 

Discussion . See 150 (Attempts). An individual may harbor an intent to 
mutiny and may commit some overt act tending to accomplish that purpose and 
so be guilty of an attempted mutiny, whether or not a mutiny actually followed. 

Proof, (a) That the accused committed an overt act or acts which proxi- 
mately tended to accomplish a mutiny; and (6) that the act or acts were 
committed with the intent to mutiny. 

174. ARTICLE 95—RESISTANCE, BREACH OF ARREST, AND 
ESCAPE 

a. RESISTING APPREHENSION 

Discussion . Resisting apprehension consists of an active resistance to the 
restraint, attempted to lie imposed by the person appreliending. The resistance 
may be accomplished by flight or by assaulting or striking the person attempting 
to apprehend. Mere words of remonstrance, argument or abuse, and attempts to 
escape from custody after the apprehension is complete, will not constitute the 
offense of resisting apprehension although they may constitute other offenses. 

A person cannot be convicted of a violation of this article if the attempted 
apprehension was illegal. See 57 b as to the manner of determining the legality 
of the attempted apprehension. If the accused had no reason to believe that the 
person attempting to apprehend him was empowered to do so, this fact may 
be interposed ns a defense. See Articles 7 and 8 as to the authority of certain 
persons to apprehend. 

Proof, (a) That one lawfully authorized to do so attempted to apprehend 
the accused; and (6) that the accused resisted the apprehension, as alleged. 

b. BREACH OF ARREST 

Discussion . The distinction between arrest and custody or confinement lies 
in the difference lietween the kinds of restraint imposed. In arrest, the restraint 
is moral restraint imposed by orders fixing the limits of arrest (18a; 20</). 
Custody and confinement import some physical restraint (18a; 20e?). 

The offense of breach of arrest is committed when the person in arrest 
infringes the limits set by orders, and the intention or motive that actuated him 
is immaterial to the issue of guilt. Innocence of the offense with rcsjiect to 
which an arrest or confinement may have been imposed is not a defense, A 
person cannot be convicted of a violation of this article if the arrest, custody, 
or confinement wits illegal. See 676 as to the manner of determining the legality 
of the arrest, custody, or confinement. However, the circumstances of a breach 
of an illegal restraint may subject the person breaking the restraint to a prosecu¬ 
tion under some other article. For example, if a prisoner in making an escaj>e 
Assaults a sentinel, the fact that the confinement was illegal would not be a 
defense to a prosecution for the Assault. It is immaterial whether the breach of 
arrest or escape from confinement took place before or after trial, acquittal, or 


31-24 






FEDERAL REGISTER 


10833 


PUNITIVE ARTICLES 


I 175o 


sentence. A violation of a restraint on liberty other than arrest, custody, or 
confinement, as an administrative restriction imposed in the interests of training, 
discipline, or medical quarantine or the restraint imposed in lieu of arrest (206) 
on a prisoner paroled to work within certain limits, should be charged under 
Article 134. For authority to release from arrest, see 22. 

Proof . (a) That the accused was duly placed in arrest; and (6) that before 
he was set at liberty by proper authority he transgressed the limits of his arrest. 

o. ESCAPE FROM CONFINEMENT 

Discussion . See 1746. An escape may be either with or without force or 
artifice, and cither with or without the consent of the custodian. Any completed 
casting off of the restraint of confinement, before being set at liberty by proper 
authority, is an escape from confinement, and lack of effectiveness of the physi¬ 
cal restraint imposed is immaterial to the issue of guilt. An escape is not com¬ 
plete until the prisoner has at least momentarily freed himself from the restraint 
of his confinement; so, if the movement toward escape is opposed, or before it 
is completed an immediate pursuit follows, there will be no escape until opposi¬ 
tion is overcome or pursuit Ls shaken off. In cases in which the escape is not com¬ 
pleted, the offense should lie charged as an attempt under Article 80. 

Proof . (a) That the accused was duly placed in confinement; and (6) that 
he freed himself from the restraint of his confinement lie fore he had been set at 
liberty by proper authority. 

rf. ESCAPE FROM CUSTODY 

Discussion, See 1746. Custody is that restraint of free locomotion which is 
imposed by lawful apprehension. The restraint, may Ixj corporeal and forcible 
or, once there has lieen a submission to apprehension or a forcible taking into 
custody, it may consist of control exercised in the presence of the prisoner by 
official acts or orders. As to correctional custody, sec 213/( 13). 

Proof . (a) That the accused was duly apprehended by one lawfully 
authorized to do so; and (6) that ho freed himself from custody liefore he had 
been set at liberty by proper authority. 

175. ARTICLE 96—RELEASING PRISONER WITHOUT PROPER 
AUTHORITY 

<i. RELEASING A PRISONER WITHOUT PROPER AUTHORITY 

Discussion . Hie words u any prisoner” include a civilian or military 
prisoner. 

While a provost marshal, commander of a guard, prison officer, or master- 
at-arms must receive a prisoner properly committed by any officer, the power 
of the committing officer ceases as soon as he has committed the prisoner, and 
ho is not, as tlie committing officer, a “proper authority” to order a release. 
Normally, the lowest authority competent to order release is the commanding 
officer of the command of w hich the prison, stockade, brig, retraining command, 
or guard holding the prisoner is a part. See 22. 

An officer may receive in his charge a prisoner not committed in strict com¬ 
pliance with the terms of Article 11(a) or other law, and a prisoner having 
been so received has been “committed” in the sense of Art icle 96. 

The release of a prisoner is a removal of restraint by the custodian rather 
than by the prisoner. Circumstances which justify charges against the custodian 
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for release of a prisoner without proper authority will not justify charges 
against the prisoner for escape from confinement- However, the offense of 
escape from confinement and that of suffering a prisoner to escape through 
neglect, or through design, may arise out of the same occurrence. 

Proof . (a) That a certain prisoner was committed to the charge of the 
accused; and ( b) that the accused released him without proper authority. 

b. SUFFERING A PRISONER TO ESC APE THROUGH NEGI.EOT 

Discussion . See 175a, The word “neglect” is here used in the same sense as 

the word “negligence.” 

Negligence is a relative term. It is the absence of due care. The legal stand¬ 
ard of care is that which would have been taken by a reasonably prudent man 
in the same or similar circumstances. This test applies the standard required of 
persons acting in the capacity in which the accused was acting. Thus, if the 
accused is an officer, the test will be, “Ilow’ would a reasonably prudent officer 
have actedf” If the circumstances would have indicated to a reasonably prudent 
officer that a very high order of care was required to prevent escape, then the 
accused must l>o held to a very high order of care. 

A prisoner cannot l>e said to have escaped until he has overcome the oppo¬ 
sition that restrained him and shaken off immediate pursuit- If he escapes, tlie 
fact t-lmt he returns, is taken in a fresh pursuit, is killed, or dies is not a defense 
to a charge of having suffered him to escape t hrough neglect. 

Proof, (a) That a certain prisoner was committed to the charge of the 
accused; ( b) that the prisoner escaped; (c) that the accused did not take such 
care to prevent escape as a reasonably prudent person, acting in the capacity 
in which the accused w*as acting, would have taken in the same or similar cir¬ 
cumstances; and ( d) that the escape was the proximate result of the neglect 
of the accused. 

c. SUFFERING A PRISONER TO ESCAPE THROUGH DESIGN 

Discussion. See 175a and b. An escape was suffered through design when 
it was intended or when it resulted from conduct so wantonly devoid of care 
that no reasonable inference may be drawn from it but that the escape was con¬ 
templated as a probable result of the course of conduct followed. 

It sometimes happens that a prisoner has been permitted larger limits than 
should have been allowed, and an escape is consummated without hindrance. 
It does not follow* that such an escape is necessarily to be considered as de¬ 
signed. The conduct of the responsible custodian is to be examined in the light 
of all the circumstances of the case, the gravity of the crime with which tho 
prisoner is charged, the probability of his return, and the intention and motives 
of the custodian. 

Proof, (a) That a certain prisoner was committed to the charge of the 
accused; (6) that the design of the accused was to suffer the escape of that 
prisoner; and (c) that the prisoner escaped as a result of the carrying out of 
the design of the accused. 

176. ARTICLE 97—UNLAWFUL DETENTION 

Discussion. Any person subject to the code who, except as provided by 
law, apprehends, arrests, or confines any person is guilty of unlawful*detention 
under Article 97. 
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Any unlawful restraint of another’s freedom of locomotion will result in a 
violation of this article. The offense may be committed by one who, l>eing duly 
authorized to apprehend, arrest, or coniine others, exercises this authority un¬ 
lawfully, or by one not so authorized who effects the restraint of another unlaw¬ 
fully. Thero need be no actual force exercised in imposing tiie apprehension, 
arrest, or confinement. The apprehension, arrest, or confinement must be against 
the will of the person restrained* 

A reasonable belief by the person imposing it that the restraint was lawful 
is a defense. 

For persons authorized to apprehend, arrest, or confine, see 19 and 21. 

Proof . (a) That the accused apprehended, arrested, or confined a certain 
person, as alleged; and (6) that the accused was not authorized by la\V to do so. 

177. ARTICLE 98—NONCOMPLIANCE WITH PROCEDURAL 
RULES 

« UNNECESSARY DELAY IN DISPOSING OF CASE 

Discussion . The purpose, of this section of Article 98 is to insure expedi¬ 
tion in the disposition of coses of persons accused of offenses under tiie code 
by providing for the punishment of those responsible for unnecessary delay in 
the disposition of these coses. A person con be responsible for n delay in the 
disposition of a case only when his duties require him to act with respect 
thereto. 

Proof . (<i) That the accused to his knowledge was charged with certain 
duties in connection with tho disposition of a case of a person accused of an 
offense under the code; (b) that delay occurred in the disposition of the case; 
and (c) that under the circumstances the delay was unnecessary and that the 
accused was responsible therefor. 

b. KNOWINGLY AND INTENTIONALLY FAILING TO ENFORCE OR COMPLY 
WITH PROVISIONS OF THE CODE 

Discussion. This section of the article does not apply to cases of bona fide 
error of law or procedure made liefone, during, or after a trial. It is designed to 
punish deliberate and intentional failure to enforce or comply with the provi¬ 
sions of the code regulating the proceedings l>ofore, during, and after trial. 
See particularly Articles31 and 37. 

Proof, (a) That the accused knowingly and intentionally failed to enforce 
or comply with a certain provision of the code regulating some proceeding !>e- 
fore, during, or after a trial, as alleged; and (6) that the accused had the duty 
of enforcing or complying with (hut provision of the code. 

178. ARTICLE 99—MISBEHAVIOR BEFORE THE ENEMY 

r». RUNNING AWAY BEFORE TIIE ENEMY 

Discussion . “The enemy” includes not merely the organized forces of the 
enemy in time of war, but also imports any hostile body that our forces may be 
opposing, auch as a reladlious mob or a band of renegades. Whether a person 
is “ljefore the enemy” is not a question of definite distance, but is one of tactical 
relation. For example, a member of antiaircraft gun crew charged with oppos¬ 
ing anticipates! attack from the air, or a member of a unit about to move into 
combat may be before the enemy although miles from the enemy lines. On the 
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other hand, an organization some distance from tlic front or immediate area 
of combat which is not a part of a tactical operation then going on or in im¬ 
mediate prosqiect is not “before or in the presence of the enemy'’ within the 
meaning of this article. The “running away” must be to avoid actual or im¬ 
pending combat. It need not, however, be the result of fear. 

Proof. («i) Thnt the accused was before or in the presence of an enemy; 
(6) that, he misbehaved himself by running away; and (c) that the running 
away was with intent to avoid actual or imjiending combat. 

b. SHAMEFULLY ABANDONING. SURRENDERING, OR DELIVERING UP 

Discussion. This provision concerns primarily commanders chargeable 
with responsibility for defending a command, unit, place, ship, or militaiy 
property. Abandonment by a subordinate would ordinarily be charged as 
running away. 

The words “deliver up” are synonymous with “surrender.” 

Surrender or abandonment of n command, unit, place, ship, or military 
property by a person charged with its defense can lie justified only by the utmost 
necessity or extremity. Surrender or abandonment without this absolute neces¬ 
sity is shameful within the meaning of this art icle. 

Proof, (a) That the accused was charged by orders or by circumstances 
I with the duty to defend a certain command, unit, place, or ship, or certain 

military property; ( l) that without justification ho abandoned it or sur¬ 
rendered it.; ami (c) that this act occurred while the accused was before or in 
I the presence of the enemy. 

e. ENDANGERING THE SAFETY OF A COMMAND. UNIT. PLACE, OR 
MILITARY PROPERTY THROUGH DISOBEDIENCE. NEGLECT. OR INTENTIONAL 
MISCONDUCT 

Discussion. Carelessness or negligence, or other conduct below the stand¬ 
ard reasonably expected of the individual under the circumstances, constitute* 
“neglect" as used in the article. Intentional misconduct implies a wrongful 
intention and not it mere error in judgment. Under this clause may lie charged 
any act of insubordination, neglect, or intentional misconduct committed by 
an officer or enlisted person before or in the presence of the enemy which 
endangers the safety of any command, unit, place, or military property which 
it is his duty to defend. 

Proof, (a) Thnt it was the duty of the accused to defend a certain com¬ 
mand, unit, ship, or place, or certain military property; (6) that he committed 
certain disobedience, neglect, or intentional misconduct, as alleged; (e) that 
thereby lie endangered the safety of the command, unit, place, ship, or military 
property; and (d) that this act occurred while the accused was before or in 
the presence of the enemy. 

d. CASTING AWAY ARMS OR AMMUNITION 

Proof, (a) That the accused was before or in the presence of the enemy; 
and (b) that be cast, away certain arms or ammunition, ns specified. 

e. COWARDLY CONDUCT 

Discussion. Cowardice is misbehavior through fear. Fear is a natural feel¬ 
ing of apprehension when going into battle and the mere display of apprehen¬ 
sion would not constitute the offense, but the refusal or abandonment of a per- 
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formance of duty before or in the presence of the enemy as a result of fear does 
constitute the offense. 

Proof. (<i) That the accused committed an act of cowardice, as alleged; 
(6) that tliis act occurred while the accused was before or in the presence of 
the enemy; and (c) t hat this act was the result of fear. 

/. QUITTING PLACE OF DUTY TO PLUNDER OR PILLAGE 

Discussion. The essence of this offense is quitting the place of duty with 
intent to plunder or pillage. The mere quitting with that purpose is sufficient, 
even if the plunder or pillage is not consummated. 

“Place of duty” includes any place of duty, whether permanent or tem¬ 
porary, fixed or mobile. The words “plunder or pillage” mean to seize or 
appropriate public or private property unlawfully. 

Proof . (a) That the accused while before or in the presence of the enemy 
quit his place of duty; and (6) that his intention in so quitting was to seize 
or appropriate public or private property unlawfully. 

9. CAUSING FALSE ALARMS 

Discussion. This clause covers any spreading of false or disturbing 
rumors or reports, as well as the false giving of established alarm signals. 

Proof . (a) That an alarm was caused in a certain command, unit, or place 
under control of the armed forces; (6) that conduct of the accused caused the 
alarm; (c) that tiie alarm was caused without any reasonable or sufficient justifi¬ 
cation or excuse; and (rf) that this act occurred while the accused was before or 
in the presence of the enemy. 

h. WILLFULLY FAILING TO DO UTMOST TO ENCOUNTER, ENGAGE, CAP¬ 
TURE, OR DESTROY ENEMY TROOPS, COMBATANTS, VESSELS, AIRCRAFT, OR 
ANY OTHER THING 

Proof . (a) That the accused was serving l>cfore or in the presence of the 
enemy; (6) that, lie had a duty to encounter, engage, capture, or destroy certain 
enemy troops, combatants, vessels, aircraft, or a certain other thing, as alleged; 
and (<?) that he willfully failed to do his utmost to perform that duty. 

I, NOT AFFORDING ALL PRACTICABLE RELIEF AND ASSISTANCE 

Discussion. This offense is limited to a failure to afford relief and assist¬ 
ance to forces “engaged in battle.” When this condition does not exist, this 
offense cannot lie committed. “All practicable relief and assistance” means all 
relief and assistance which should be afforded within the limitations imposed 
upon one by reason of his own specific task or mission. If that task or mission 
might not brook delay or deviation in order to afford relief and assistance to 
others, no offense is committed by failing to afford this relief and assistance. 

Proof. ( a) That certain troops, combatants, vessels, or aircraft of the 
armed forces belonging to the United States or their allies were engaged in 
battle and required relief and assistance; (b) that the accused was in a position 
and able to render relief and assistance to these troops, combatants, vessels, or 
aircraft; (c) that the accused failed to afford all practicable relief and assist¬ 
ance, as alleged; and (rf) that, at the time, the accused was before or in the 
presence of the enemy. 
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179. ARTICLE 100-SUBORDINATE COMPELLING SURRENDER 

a. SUBORDINATE COMPELLING OR ATTEMPTING TO COMPEL COMMANDER 
TO SURRENDER OR ABANDON PLACE, PROPERTY. OR COMMAND 

Discussion. In order to constitute an offense under this article, the sur¬ 
render or abandonment must be compelled or attempted to lx? compelled by acts 
rather than words. 

The offenses here contemplated are similar to a mutiny or attempted mutiny 
designed to bring about the surrender or abandonment. Unlike some cases of 
mutiny, however, concert of action is not an essential element of the offenses 
under this article. The offense of compelling the giving up or abandonment is 
not complete until the place, military property, or command is abandoned or 
given up to the enemy. The offense of attempting to compel a surrender or 
abandonment does not require actual abandonment or surrender, but there must 
be some act done with this purpose in view, even if it falls short of an actual 
accomplishment of the purpose. The words “to give it up to an enemy" are 
synonymous with “surrender.” 

Proof . (a) Unit a certain commander was in command of a certain place, 
vessel, aircraft, or other military property or of a body of members of the 
armed forces; and (ft) that acts of the accused compelled the commander to 
give it up to the enemy or to abandon it, or were done with the intent or purpose 
of compelling the commander to give it up to the enemy or to almndon it. 

b. STRIKING TITK COLORS OR FLAG 

Discussion . To “strike the colors or flag” is to haul down the colors or flag 
in the face of the enemy or to make any other offer of surrender. It is a tradi¬ 
tional wording for an act of surrender. The offense is committed by any one 
subject to the code who assumes to himself the authority to surrender a military 
force or position when he is not authorized to do so either by competent au¬ 
thority or by the necessities of battle. If continued battle has liecome fruitless 
and it is impossible to communicate with higher authority, these facts wrill con¬ 
stitute proper authority to surrender. The offense may lie committed wherever 
there is sufficient contact with the enemy to give the opportunity of making an 
offer of surrender and it is not necessary that an engagement with the enemy 
be in progress. 

It is unnecessary to prove that the offer was received by the enemy or that 
it was rejected or accepted. The sending of an emissary charged w r ith making 
the offer of surrender is an act sufficient to prove the offer, even though the 
emissary does not reach the enemy. 

Proof (a) That there was an offer of surrender to an enemy, as ullegcd; 
(ft) that the accused made or w’ns responsible for the offer; and (<?) that the 
accused did not have proper authority to make the offer. 

180. ARTICLE 101—IMPROPER USE OF COUNTERSIGN 

a, DISCLOSING THE PAROLE OR COUNTERSIGN TO ONE NOT ENTITLED TO 
RECEIVE IT 

Discussion . A countersign is a word given from the principal headquarters 
of a command to aid guards and sentinels in their scrutiny of persons who apply 
to pass the lines. It consists of a secret challenge and a password. A parole is a 
word used as a check on the countersign; it is imparted only to those who are 
entitled to inspect guards and to commanders of guards. 
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The class of persons entitled to receive the countersign will expand and 
contract under the varying circumstances of war. Who these persons are will lie 
determined largely, in any particular cose, by the general or special orders under 
which the accused was acting. It is no defense under the terms of this article 
that the accused did not know that the person to whom he communicated the 
countersign or parole was not entitled to receive it. Before imparting such a 
word, a person subject to military law must determine at his peril that the 
person to whom he presumes to make known the word is a j>ersnn authorized to 
receive it. 

The intent or motive that actuated the accused is immaterial to the issue of 
guilt, as would also be the circumstance that the imparting was negligent or 
inadvertent. It is likewise immaterial whether the accused had himself received 
the password in the rpgular course of duty or whether he obtained it in some 
other way. 

Proof . (u) That the accused in time of war disclosed the parole or counter¬ 
sign to a certain person, known or unknown; and (6) that this person was not 
entitled to receive it, 

b, GIVING A PAROUS OR COUNTERSIGN DIFFERENT FROM THAT AUTHOR¬ 
IZED 

Proof . (a) That in time of war the accused knew he was authorized and 
required to give a certain parole or countersign; and (6) that he gave to a 
person entitled to receive and use this parole or countersign a different parole or 
countersign. 

181. ARTICLE 102— FORCING A SAFEGUARD 

Discussion. A safeguard is a detachment, guard, or detail posted by a 
commander for the protection of persons, places, or property of the enemy, or 
of a neutral affected by the relationship of belligerent forces in their prosecu¬ 
tion of war or during circumstances amounting to a state of belligerency. The 
term also includes a written order left by a commander with an enemy subject 
or posted upon enemy property for the protection of the individual or property 
concerned. The effect of a safeguard is to pledge the honor of the nation that 
the person or projxurty shall be respected by the national armed forces. 

Provided that the accused was or should have been aware of the existence of 
the safeguard, any trespass on the protection of the safeguard will constitute 
an offense under the article, whether the safeguard was imposed in time of war 
or in circumstances amounting to a state of belligerency short of a formal 
state of war. 

A safeguard is not a device adopted by a belligerent to protect its own prop¬ 
erty or nationals or to insure order within its own forces, even if those forces are 
in a theater of combat operations, and the posting of guards or of off-limits signs 
does not establish a safeguard unless the protection thereby afforded is in 
furtherance of an undertaking by a commander to protect enemy or neutral 
persons or property. 

Proof . (a) That a safeguard had been issued or posted for the protection 
of a certain person or persons, place or property, as alleged; and (6) that, with 
knowledge of the safeguard, or under circumstances that charged him with 
notice thereof, the accused performed acts in violation of its protection, as 
alleged. 
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182. ARTICLE 103—CAPTURED OR ABANDONED PROPERTY 

a. FAILING TO SECURE CAPTURED ENEMY PROPERTY 

Discussion . Immediately upon it s capture from the enemy, public prop¬ 
erty becomes the property of the United States. Neither the person who takes it 
nor any other person has any private right in this property. On the contrary, 
every person subject to military law has an immediate duty to take such steps 
as are reasonably within his powers to secure this property for the service of the 
United States and to protect it from destruction or loss. 

Proof . (a) That certain public property was taken from the enemy; and 
(6) that the accused failed to do what was reasonable under the circumstances 
to secure this property for the service of the United States. 

The provisions of the article which arc discussed in the following sub- 
paragraphs are broader than those discussed in a in that they pertain to 
private property as well as to public property. 

b. FAILING TO REPORT AND TURN OVER CAPTURED OR ABANDONED 
PROPERTY 

Discussion. Reports of receipt of captured or abandoned property arc 
to be made directly or through such channels as ure required by current regula¬ 
tions or orders or the customs of the service.“Proper authority” is any authority 
competent to order disposition of the property in question. 

Proof, (a) That certain captured or abandoned public or private property 
came inlo the possession, custody, or control of the accused; and (6) that 
the accused failed to re|)ort to proper authority the receipt thereof, and 
failed to turn it over to proper authority as required. 

c. DEALING IN CAPTURED OR ABANDONED PROPERTY 

Discussion. All persons subject to the code are forbidden to buy, sell, 
trade, or in any way deal in or dispose of captured or abandoned projwrty 
whereby they receive or expect some profit, benefit, or other advantage to them¬ 
selves or anyone directly or indirectly connected with them. The code pro¬ 
hibits receipt as well as disposition by barter, gift, pledge, lease, or loan. It 
forbids the destruction or abandonment of the property. The expectation 
of profit need not be founded on any specific understanding; it is enough if 
the prohibited act is done for the purpose or in the hope of benefit or advantage, 
pecuniary or otherwise. 

Proof . (a) That the accused bought, sold, traded, or otherwise dealt in or 
disposed of certain public or private captured or abandoned projierty; and 
(b) that by so doing the accused received or expected some profit, benefit, or 
advantage to himself or to a certain person or persons connected in a certain 
manner with himself, as alleged. 

d . ENGAGING IN LOOTING OR PILLAGING 

Discussion. The words “looting or pillaging” mean unlawfully seizing or 
appropriating property which is located in enemy or occupied (friendly or 
enemy) territory and is either left behind or is owned by, or in the custody of, 
the enemy or occupied state, its inhabitants, or persons who are under its 
protection or w f ho, immediately before the place where the act occurred had 
been occupied, were under the protection of the enemy or occupied state. The 
unauthorized removal or appropriation of any part of the equipment of a 
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Beized or captured vessel or the unlawful seizure or appropriation of property 
owned by or in the custody of the officers, crew, or passengers on board a 
seized or captured vessel, constitutes the offense of looting or pillaging wherever 
the vessel may be located at the time of the offense. 

Proof . (a) That the accused unlawfully seized or appropriated certain 
property; (6) that the property was located in enemy or occupied ter¬ 
ritory, or that it was on board a seized or captured vessel; and (c) that the 
property was left behind or that it was owned by, or in the custody of, the 
enemy or occupied state or a person having a certain status with resj>eei to 
the enemy or occupied state, or that it was part of the equipment of a seized 
or captured vessel, or was owned by, or in the custody of the officers, crew, 
or passengers on board ?i seized or captured vessel, as alleged. 

183. ARTICLE 104—AIDING THE ENEMY 

This article denounces offenses by all pexsons whether or not otherwise 
subject to military law. The trial of offenders may be by court-martial or by 
military commission. 

a . AIDING OR ATTKMPTLNG TO AID THK ENEMY 

Discussion . “Enemy” imports civilians as well as members of military 
organizations and does not restrict itself to the enemy government or its armed 
forces. All the citizens of one belligerent are enemies of the government and 
of all the citizens of the other. 

It is not a violation of this article, however, to furnish to prisoners of war 
subsistence, quarters, and other comforts or aid to which they are lawfully 
entitled. 

To aid the enemy as used in this article Ls equivalent to furnishing it with 
the arms, ammunition, supplies, money, or other tilings as denounced in the 
article. It is immaterial whether the articles furnished are needed by the enemy 
or whether the transaction is a donation or sale. 

Proof. That the accused either directly or indirectly aided or attempted to 
aid the enemy with certain arms, ammunition, supplies, money, or other thing, 
as alleged. 

b. HARBORING OR PROTECTING THK ENEMY 

Discussion . See 183 <l An enemy is harbored or protected when, without 
proper authority, ho is shielded, cither physically or by use of any artifice, 
aid, or representation, from any injuiy or misfortune which in the chance of 
war may befall him. It must appear that the offense is knowingly committed. 

Proof . (a) That the accused, without proper authority, harbored or pro¬ 
tected a certain person; (6) that the person so protected was an enemy; and 
(c) that the accused had knowledge of that fact. 

c. GIVING INTELLIGENCE TO THE ENEMY 

Discussion . See 183 a. This is a particular case of corresponding with the 
enemy, rendered more heinous by the fact that the communication contains 
intelligence that may be useful to the enemy for any of the many reasons that 
make information valuable to belligerents. As in the preceding case, knowledge 
must lie proved, and it is immaterial to the issue of guilt whether the intelli¬ 
gence was conveyed by direct or indirect means. The word “intelligence” 
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imports that the information conveyed is true or implies the truth, at least 
in part. 

Proof . (a) That the accused, without proper authority, knowingly con¬ 
veyed to the enemy certain information, as alleged; and (6) that the informa¬ 
tion was true or implied the truth, at least in part 

4. COMMUNICATING, CORRESPONDING, OR HOLDING INTERCOURSE WITII 
THK ENEMY 

Discussion . Communication, correspondence, or holding intercourse with 
the enemy docs not necessarily import a mutual exchange of communication. 
The law requires absolute nonintercourse, and any unauthorized communica¬ 
tion, no matter what may be its tenor or intent, is here denounced. The pro¬ 
hibition lies against any method of intercourse or communication whatsoever, 
and the offense is complete the moment the communication issues from the 
accused, whether it reaches its destination or not. The words “directly or indi¬ 
rectly” apply to this offen.se. It is essential to prove that the offense was 
knowingly committed. 

Citizens of neutral powers resident in or visiting invaded or occupied 
territory can claim no immunity from the customary laws of war relating to 
communication with the enemy. 

Proof . (a) That the accused, without proper authority, communicated, 
corresponded, or held intercourse with a certain person; (6) that this person 
was an enemy; and ( c ) that the accused had knowledge of this fact. 

184. ARTICLE 105—MISCONDUCT AS PRISONER 

«. ACTING WITHOUT AUTHORITY TO THE DETRIMENT OF ANOTHER FOR 
THE PURPOSE OF SECURING FAVORABLE TREATMENT 

Discussion . This offense covers all unauthorized conduct by a prisoner of 
war in the hands of Cite enemy which tends to ameliorate his condition to 
the detriment of other prisoners. This conduct may l>e the reporting of plans 
of escape being prepared by others or the reporting of secret food caches, 
equipment, or arms. The acts must be related to the captors, and tend to have 
the probable effect of bestowing upon the accused some favor with, or advan¬ 
tage from, the captors. The act of the accused must Ik* contrary to law, custom, 
or regulation. Escape from the enemy is regarded as authorized by custom. An 
escajie, therefore, which results in closer confinement or other measures against 
fellow prisoners still in the hands of the enemy is not an offense under this 
article. The act of the accused must be to the detriment of his fellow prisoners 
either by way of closer confinement, reduced rations, physical punishment, or 
other harm. 

Proof . (a) That without proper authority the accused acted in a maimer 
.contrary to law, custom, or regulation, as alleged; (b) that the act was com¬ 
mitted while the accused was in the hands of the enemy in time of war; ( c ) 
that the purpose of the act was to secure favorable treatment of the accused 
by his captors; and (d) that other prisoners held by the enemy suffered some 
detriment as the proximate result of the accused’s act, as alleged. 

• b. MALTREATING PRISONERS WHILE IN A POSITION OF AUTHORITY 

Discussion . The source of the authority is not material. It may arise from 
the military rank of the accused, through designation by the captor authorities, 
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or from voluntary election or selection by other prisoners for their self- 
government 

Ihe maltreatment must be real, although not necessarily physical, and it 
must be without justifiable cause. Abuse of an inferior by inflammatory and 
derogatory words may, through mental anguish, constitute this offense. To 
assault, to strike, to subject to improper punishment, or to deprive of benefits 
would constitute a maltreatment if done without justifiable cause. 

Proof . (a) That the accused maltreated a prisoner held by the enemy, as 
allcgod; (6) that the act occurred while the accused was in the hands of the 
enemy in time of war; (c) that the accused held a position of authority over the 
person maltreated; and ( d ) that the act was without justifiable cause, 

185. ARTICLE 106—SPIES 

Discussion . The words “any person who in time of war” bring within 
the jurisdiction of general courts-martial and military commissions all persons 
of whatever nationality or status who commit the offense of lurking as a spy or 
acting as a spy in or about any place, vessel, or aircraft, wdthin the control or 
jurisdiction of any of the armed forces of the United States, or in or about any 
shipyard, any manufacturing or industrial plant, or any other place or institu¬ 
tion engaged in work in aid of the prosecution of the war by the United States, 
or elsewhere. 

The principal characteristic of this offense is a clandestine dissimulation 
of the true object sought, which object is an endeavor to obtain information 
with the intention of communicating it to the hostile party. Thus members of 
a military organization not wearing disguise, dispatch drivers, whether mem¬ 
bers of a military organization or civilians, and persons in ships or aircraft who 
carry out their missions openly and who have penetrated hostile lines are not to 
bo considered spies, for the reason that, while they may have resorted to con¬ 
cealment, they have practiced no dissimulation. 

It is necessary to prove an intent to communicate information to the hostile 
party. This intent may be inferred from evidence of a deceptive insinuation 
of the accused among our forces, but evidence that the person had come within 
the lines for a comparatively innocent purpose, as to visit his family or to reach 
his own lines by assuming a disguise, is admissible to rebut this inference. 

It is not essential that the accused obtain the information sought or that 
he communicate it. The offense is complete with the lurking or dissimulation 
with intent to accomplish these objects, 

A spy who, after rejoining the armed force to which ho belongs, is subse¬ 
quently captured by the enemy incurs no responsibility for his previous acts 
of espionage. 

A person living in occupied territory who, without dissimulation, merely 
reports what he sees or what he hears through agents to the enemy may be 
charged under Article 104 w ith giving intelligence to or communicating with 
the enemy, hut he may not be charged under this article with being a spy. 

Proof . (a) That the accused was found at a certain place as alleged, acting 
clandestinely or under false pretenses; and (6) that he was obtaining, or 
endeavoring to obtain, information with intent to communicate it to the enemy. 
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186. ARTICLE 107—FALSE OFFICIAL STATEMENTS 

Discussion, Official documents and official statements include all docu¬ 
ments and statements made in the line of duty. A statement made by a suspect 
or an accused person during an interrogation is not official within the meaning 
of this article if he did not have an independent duty or obligation to speak 
concerning the matter under inquiry. However, if he did have such an inde¬ 
pendent duty or obligation to speak, as in the case of a custodian who is required 
to account for property in his custody, a statement made by him during an 
interrogation into this matter is official, even though he had the right to refuse 
to make a statement under Article 31(b). See 213/(4) regarding statements 
made under oat h. 

The false representation must l>e made officially with the intent to deceive, 
and it must be one which the accused does not believe to be true. The relative 
rank of the person intended to lie deceived is immaterial if that person was 
authorized in the execution of his office to require the statement or document 
from the accused. The expectation of material gain is not one of the essential 
elements of the offense, nor is it necessary that the false statement be material 
to the issue under inquiry. If the falsity is in respect to a material matter, it 
may bo considered as some evidence of the necessary intent to deceive, while 
immateriality may tend to show an absence of this intent. 

Proof . (a) That the accused signed a certain official document or made a 
certain official statement, as alleged; (i) that the document or statement was 
false in certain particulars, as alleged; ( c) that the accused knew it to Ik* false 
at the time of signing or making it; and (rf) that the false document or state¬ 
ment was made with the intent to deceive. 

187. ARTICLE 108-MILITARY PROPERTY OF UNITED 
STATES—LOSS, DAMAGE, DESTRUCTION, OR WRONGFUL 
DISPOSITION 

a. SELLING OR OTHERWISE DISPOSING OF MILITARY PROPERTY 

Discussion . Article 108 applies to the act of any person subject to the 
code, and it is immaterial whether the property sold, disposed of, destroyed, 
lost, or damaged had been issued at all or whether the property was issued to ' 
someone other tluin the accused. 

Proof . (a) That the accused sold or otherwise disposed of certain property, 
as alleged; (6) that the sale or disposition was without proper authority; (e) 
that the property was military property of the United States; and (rf) the 
value of the property, as alleged. 

For a discussion of proof of value, see 200a (7). 

b, WILLFULLY OR THROUGH NEGLECT DAMAGING, DESTROYING, OR 
LOSING MILITARY PROPERTY 

Discussion, See 187a. A willful damage, destruction, or loss is one that 
is intentionally occasioned. Loss, destruction, or damage is occasioned through 
neglect when it is the result of a want of such attention to the nature or fore¬ 
seeable consequences of an act or omission as was appropriate under the 
circumstances. 

If it is shown by either direct or circumstantial evidence that the property 
was issued to the accused, it may be inferred that the damage, destruction, or 








FEDERAL REGISTER 


10845 


PUNITIVE ARTICLES 1 H7c 

loss shown, unless satisfactorily explained, was due to the neglect of the ac¬ 
cused. This rule, however, applies only to items of individual issue. 

Proof . (a) That, without proper authority, the accused damaged or de¬ 
stroyed certain property in a certain way, or lost it, as alleged; (6) that the 
property was military property of the United States; (c) that the damage, 
dost met ion, or loss was willfully caused by the accused in a certain manner, 
as alleged; or that the damage, destruction, or loss was the result of neglect on 
the part of the accused; and ( d ) the value of the property destroyed or lost, 
or the amount of damage, as alleged* 

For a discussion of proof of value, see 200a(7). 

c. HtFFKRINO Til K LOSS, DAM AO K, DKKTRUCTIOX* SALK, oil WRUNG- 
FI L DISPOSITION OF MILITARY PROPERTY' 

Discussion. See 187a. The loss, damage, destruction, sale, or disposition 
may be said to be willfully suffered by one who, know ing the act to imminent 
or actually going on, takes no steps to prevent it, as by a sentinel who, seeing 
a small and readily extinguishuble fire in a stack of lmy on his post, allows the 
hay to burn, or a member of the boat crow, who seeing a small l>oat tied along¬ 
side, allows the l)oat to he damaged or lost by chafing or striking. A suffering 
through neglect implies an omission to take such measures as were appropriate 
under the circumstances to prevent a loss, damage, destruction, wile, or w rong 
ful disposition. 

The w'illful or neglectful sufferance specified by the article may consist in a 
deliberate violation or positive disregard of some specific injunction of law, reg¬ 
ulations, or orders; or it may be evidenced by such circumstances as a reckless 
or unwarranted personal use of the property, causing or allow ing it to remain 
exposed to the weather, insecurely housed, or not guarded; permitting it to be 
consumed, wasted, or injured by other persons; or loaning it to a person, known 
to l>e irrcsjKmsible, by whom it is damaged. 

Although there may be no direct evidence that the property in question was 
military property of the United States, circumstantial evidence that the prop¬ 
erty was of a type and kind issued for use in, or furnished and intended for, 
the military service of the United States, might, together with other proved 
circumstances, warrant the court in inferring that it was such military property 
of the United States. 

In the case of loss, destruction, sale, or wrongful disposition, the value of 
the proj>erty controls the limit of punishment which may be adjudged therefor, 
but in the case of damage, the amount of damage instead of the value of the 
property damaged is controlling. As a general rule, the amount of damage 
is the estimated or actual cost of repair by the govermnental agency normally 
employed in such work, or the cost of replacement, as shown by government 
price lists or otherwise, whichever is the lesser. For a further discussion of 
proof of value, see 200a (7). 

Proof, (a) That certain military property of the United States was lost, 
damaged, destroyed, sold, or wrongfully disposed of in the maimer alleged; 
(6) that the loss, damage, destruction, sale, or disposition was suffered by the 
accused writhout proper authority, through a certain omission of duty on his 
part; ( c ) that tills omission was willful or negligent as alleged; and ( d) the 
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value of the property lost, destroyed, sold, or wrongfully disposed of, or the 
amount of damage, as alleged. 

188. ARTICLE 109—PROPERTY OTHER THAN MILITARY 
PROPERTY OF UNITED STATES—WASTE, SPOIL, OR DE¬ 
STRUCTION 

a. WASTING OU SPOILING PROPERTY OTHER THAN MILITARY PROPERTY 
OK THE UNITED STATES 

Discussion. This portion of Article 109 proscribes the willful or reckless 
waste or spoliation of the real property of another. The terms “wastes ■ and 
“spoils” as used in this article refer to such wrongful acts of voluntary de¬ 
struction of or jH*rmanent damage to real property as burning down buildings, 
burning piers, tearing down fences, or cutting down trees. This destruction is 
punishable whether done willfully, that is intentionally, or recklessly, that is 
through a culpable disregard of the foreseeable consequences of some voluntary 
act. 

Proof, (a) That the accused willfully or recklessly wasted or spoiled cer¬ 
tain real property in the manner alleged; (b) that the property was that of 
another person, as alleged; and (c) tlie value of the property wasted or spoiled, 
as alleged. 

For a discussion of proof of value, see 200a(7). 

h . WILLFULLY AND WRONG KELT DESTROYING OR DAMAGING OTHER 
THAN MILITARY PROPERTY OK THE UNITED STATES 

Discussion. This portion of Article 109 prascri!>es the willful and wrong¬ 
ful destruction or damage of the personal property of another. To bo destroyed, 
the property need not be completely demolished or annihilated, but need be only 
sufficiently injured to be useless for the purpose for which it was intended. Dam¬ 
age consists of any physical injury to the property. To constitute an offense 
under this section, the destruction or damage of the property must have been 
willful and wrongful. As used in this section “willfully” means intentionally 
and “wrongfully” means contrary to law, regulation, lawful order, or custom. 
Willfulness may bo shown by direct evidence, as by remarks of the accused at 
the time, or circumstantially, as by the manner in which the acts were done. 

In the case of destruction, the value of the property destroyed controls the 
limit of punishment which may be adjudged therefor, but in the case of dam¬ 
age, the amount thereof instead of the value of the property damaged is so 
controlling. As a general rule, the amount of damage is the estimated or actual 
cost of repair by artisans employed in this work who are available to the com¬ 
munity wherein the owner resides, or the replacement cost, whichever is the 
lesser. 

Pn>of. (a) That the accused destroyed or damaged certain personal prop¬ 
erty, as alleged; (b) that the proj>erty was that of another person, as alleged; 
( c) that such destruction or damage was willful and wrongful; and (d) the 
value of the property destroyed or the amount of damage done, as alleged. 

For a discussion of proof of value, see 200a(7). 

189. ARTICLE 110—IMPROPER HAZARDING OF VESSEL 

Discussion. As used in this article, “willfully” means intentionally and 
“wrongfully” means contrary to law, regulation, lawful order, or custom. “Neg- 
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ligence^ under this Article means the failure to exercise the care, prudence, or 
attention to duties, which tho interests of the Government require to be exer¬ 
cised by a prudent and reasonable person under the circumstances. This negli¬ 
gence may consist of the omission to do something the prudent and reasonable 
person would have done, or the doing of something he would not have don© 
under the circumstances. The words “to suffer” mean to allow or to permit, and 
a ship is willfully suffered to be hazarded by one who, although not in direct 
control of tho vessel, knows a danger to be imminent but takes no steps to pre¬ 
vent it, as by a plotting officer of a ship under way who fails to rej>ort to tho 
officer of tho deck a radar target which he observes to be on a collision course 
with, and dangerously close to, his own ship. A suffering through neglect im¬ 
plies an omission to take such measures OvS were appropriate under the circum¬ 
stances to prevent a foreseeable danger. “Hazard” means to put in danger of loss 
or injury. Actual damage to, or loss of, a vessel of the armed forces by collision, 
stranding, running upon a shoal or a rock, or by any other cause, is conclusive 
evidence that the vessel was hazarded although not of the fact of culpability 
on the part of any particular person. “Stranded” means run aground so tliat 
the vessel is fast for a time. If a vessel “touches and goes,” she is not stranded; 
if she “touches and sticks,” she is. A shoal is a sand, mud, or gravel bank or 
bar that makes the water shallow. 

No person is relieved of culpability who fails to perform such duties as 
ano imposed upon him by the general responsibilities of his grade or rank, or 
by the customs of tho service for the safety and protection of vessels of the 
armed forces, simply because these duties are not specifically enumerated in 
a regulation or an order. However, a mere error in judgment such as a reason¬ 
ably able person might have committed under the same circumstances, will not 
constitute an offense under this art icle. 

Proof . (u) Tliat a vessel of the armed forces was hazarded in a certain 
manner, as alleged; and (ft) that the accused, by certain acts or omissions, as 
alleged, willfully and w’rongfully, or negligently, caused or suffered the vessel 
to be so hazarded. 

190. ARTICLE 111—DRUNKEN OR RECKLESS DRIVING 

Discussion . Article 111 defines the offense of drunken or reckless driving 
as o|)orating any vehicle while drunk, or in a reeklcsss or wanton manner. 

Oj>cmtmg a vehicle includes not only driving or guiding it wliile in motion, 
either in person or through the agency of another, but also the setting of its 
motive power in action or the manipulation of its controls so as to cause the 
particular vehicle to move. The term “vehicle” applies to all types of land 
transports ion (1 U.S.C. §4), whether or not motor driven or passenger- 
carrying. Drunken or reckless operation of water and air transportation may 
be alleged under other articles of the code, as appropriate. 

As to the meaning of “drunk,” sec 191. 

The operation of a vehicle is “reckless” when it exhibits a culpable dis¬ 
regard of foreseeable consequences to others from the act or omission involved. 
Recklessness is not determined solely by reason of the happening of an injury, 
or the invasion of the rights of another, nor by proof alone of excessive speed or 
erratic operation, but all these factors may be admissible aqd relevant as bear¬ 
ing upon the ultimate question: Whether, under all the circumstances, the 
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accused's manner of operation of the vehicle was of that heedless nature which 
made it actually or imminently dangerous to the occupants, or to the rights or 
safety of others. It is driving with such a high degree of negligence that if death 
were caused, the accused would have committed involuntary manslaughter, at 
least. 

“Wanton” includes “reckless,” hut in describing the operation of a vehicle, 
it may, in a proper case, connote willfulness, or a disregard of probable conse¬ 
quences, and thus describe a more aggravated offense (see 197 d). 

While the same course of conduct may constitute both drunken and reckless 
driving, the article proscril>es these as separate offenses, and both offenses may 
be charged. However, as recklessness is a relative matter, evidence of all the 
surrounding circumstances which made the operation dangerous, whether 
alleged or not, may be competent. Thus, on a charge of reckless driving, evidence 
of drunkenness might be admissible as establishing one aspect of the reckless¬ 
ness, and evidence that the vehicle exceeded a safe speed, at a relevant prior 
point and time, might be admissible as corroborating other evidence of the 
specific recklessness charged. Similarly, on a charge of drunken driving, rele¬ 
vant evidence of recklessness might have probative value as corroborating other 
proof of drunkenness. 

The condition of the surface on which the vehicle is operated, the time of 
day or night, I he traffic, and the condition of the vehicle are often mat ters of 
prime importance in the proof of an offense charged under this article, and 
where they are of importance, may properly be alleged. 

Proof . (a) That the accused was operating a certain vehicle, as alleged; 
(6) that he was drunk while operating the vehicle; or, that he operated it in 
a reckless or wanton manner, as alleged; and, if alleged, (r) that the accused 
thereby caused the vehicle to injure the victim, as alleged. 

191. ARTICLE 112—DRUNK ON DUTY 

Discussion . Article 112 sets forth the offense of being found drunk on 
duty. The term “duty” as used in this article means military duty, but every 
duty which an officer or enlisted person may legally lie required by superior 
authority to execute is necessarily a military duty. 

Whether the drunkenness w as caused by liquor or drugs is immaterial; and 
any intoxication which is sufficient 9 ensibly to impair the rational and full 
exercise of the mental or physical faculties is drunkenness wuthin the meaning 
of the article. 

It is necessary that accused be found drunk while actually on the duty 
alleged, and the fact that he became drunk before going on duty, although ma¬ 
terial in extenuation, does not affect the question of his guilt. If, however, he 
does not undertake the responsibility or enter upon the duty at all, his conduct 
does not fall within the terms of this article, nor does that of a person who 
absents himself from his duty and is found drunk while so absent. Included 
within the article is drunkenness while on duty of an anticipatory nature such 
as that of an aircraft crew ordered to stand by for flight duty, or of an enlisted 
person ordered to stand by for guard duty. 

Within the meaning of this article, when in the actual exercise of command, 
the commanding officer of a post, or of a command, or of a detachment in the 
field is constantly on duty. Also, within the meaning of this article, the com- 
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mantling officer on board his ship is constantly on duty. In the case of other 
officers or enlisted persons the term “on duty” relates to duties of routine or 
detail, in garrison, at a station, or in the field, and does not relate to those periods 
when, no duty being required of them by orders or regulations, officers and men 
occupy the status of leisure known as “off duty” or “on liberty.” 

In a region of active hostilities, the circumstances are often such that all 
mcml>ers of a command may properly lx? considered as being continuously on 
duty w ithin the meaning of this article. So also, an officer of the day and mem¬ 
bers of the guard, or of the watch, are on duty during their entire tour within 
the meaning of this article. 

Proof . (a) That the accused was on a certain duty, as alleged; and (6) 
that he was found drunk while on that duty. 

192. ARTICLE 113—MISBEHAVIOR OF SENTINEL OR LOOK¬ 
OUT 

Discussion. This article defines three kinds of misbehavior committed by 
sentinels or lookouts: Being found drunk or sleeping upon post, or leaving it 
before being regularly relieved. As to the meaning of “drunk,” see 191. 

A post is not limited by an imaginary line, but includes, according to 
orders or circumstances, such surrounding area as may be necessary for the 
proper performance of the duties for which the sentinel or lookout was posted. 
The sentinel or lookout who goes anywhere within that area for the discharge 
of his duties does not leave his post, but if found drunk or sleeping within the 
nrea may l>e convicted of a violation of this article. The offense of leaving post 
is not committed w*hen a sentinel or lookout goes an immaterial distance from 
the point, station, area, or object which was prescribed as his post, unless ho 
goes such a distance that his ability fully to perform the duty for which he was 
posted is impaired. 

A sentinel or lookout is on post within the meaning of this article not. only 
when he is at a post physically defined, as is ordinarily the case in garrison or 
aboard ship, but also, for example, when he is stationed in observation against 
the approach of an enemy, or is detailed to use any equipment designed to locate 
friend, foe, or possible danger, or at a designated place to maintain internal 
discipline, or to guard stores, or to guard prisoners while in confinement or at 
work. 

This article does not include an officer or enlisted person of the guard, or of 
a ship’s watch, not posted or performing the duties of a sentinel or lookout, nor 
docs it include a person whose duties as a w atchman or attendant do not require 
that he lx* constantly alert. 

The fact that the sentinel or lookout is not posted in the regular way is not 
a defense. It is sufficient, for example, if he has taken his post in accordance with 
proper instruction, whether or not formally given. 

Proof . (a) That the accused w as posted or on post as a sentinel or lookout, 
as alleged; (6) that he was found drunk while on his post, or was found 
sleeping while on his post, or that he left his post before being regularly relieved; 
and, if alleged, ( c) that it was committed in an area designated as authorizing 
entitlement to special pay for duty subject to hostile fire. 
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193. ARTICLE 114—DUELING 

a. FIGHTING DUEL 

Discussion. A duel is a combat between two persons for private reasons 
fought with deadly weapons by prior agreement. 

Proof . (a) That the accused fought another person for private reasons 
with deadly weapons; and (6) that the combat was by prior agreement, 

b. PROMOTING, BEING CONCERNED IN OR CONNIVING AT FIGHTING A 
DUKE, OR FAILING TO REPORT KNOWLEDGE OF A CHALLENGE 

Discussion. Urging or taunting another to challenge or to accept a chal¬ 
lenge to duel, acting as a second or as carrier of a challenge or acceptance, or 
otherwise furthering or contributing toward the fighting of a duel are examples 
of promoting a duel. Anyone who has reason to believe steps are being or have 
been taken toward arranging or fighting a duel and who fails to notify appro¬ 
priate authorities and to take other reasonable preventive action thereby 
connives at the fighting of a duel. Knowledge creates an obligation to act; the 
failure so to do constitutes a crime. 

Proof. That the accused promoted, was concerned in, or connived at the 
fighting of a duel by taunting another to challenge, act ing as a second, failing to 
bring knowledge possessed by him of an intended duel to the attention of the 
authorities, or otherwise, as alleged. 

191. ARTICLE 115—MALINGERING 

Discussion. Malingering is defined in this article as feigning illness, physi¬ 
cal disablement, mental lapse or derangement, or intentionally inflicting self- 
injury, for the purpose of avoiding work, duty, or service. The injury may be 
inflicted by nonviolent as well as by violent means and may be accomplished 
by any act or omission which produces, prolongs, or aggravates any sickness 
or disability. Thus, voluntary starvation which results in debility is a self- 
inflicted injury and when done for the purpose of avoiding work, duty, or 
service constitutes a violation of Article 115. 

The essence of this offense is the design to avoid performance of any work, 
duty, or service which may properly or normally Ik* expected of one in the 
military sendee. Whether to avoid all duty, or only a particular job, it is the 
purpose to shirk which characterizes the offense, lienee, the nature or perma¬ 
nency of a self-inflicted injury is not material on the question of guilt, nor is 
the seriousness of a physical or mental disability which is a sham. Evidence 
of the extent of the self-inflicted injury or feigned disability may, however, 
be relevant as a factor indicating the presence or al>sonce of the purjiose. 

A qualified medical expert may testify concerning his opinion as to whether 
a purported illness of the accused was feigned (see 138*), and such an 
opinion may l>e regarded as evidence upon t hat quest ion. 

Proof . (a) That the accused was assigned to, or was aware of his prospec¬ 
tive assignment to, or availability for, the performance of work, duty, or 
service, as alleged; (6) that the accused feigned illness, physical disablement, 
mental lapse or derangement, or intentionally inflicted injury upon himself, 
as alleged; and (c) that his purpose in doing so was to avoid the work, duty, 
or service alleged. 
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195. ARTICLE 116—RIOT OR BREACH OF PEACE 

o. RIOT 

Discussion. A riot is a tumultuous disturbance of the peace by three or more 
persons assembled together in furtherance of a common purpose to execute 
some enterprise of a private nature by concerted action against any who might 
oppose them, committed in such a violent and turbulent manner as to cause or 
be calculated to cause public terror. It is immaterial whether the act intended 
>vas of itself lawful or unlawful. Furthermore, it is not necessary that the 
common purpose be determined before the assembly. It is sufficient if the assem¬ 
blage begins to execute in a tumultuous manner a common purpose formed 
after it assembled. 

Proof . (a) That the accused was a member of an assembly of three or more 
persons; (6) that tho accused and at least two other members of the assembly 
assembled in furtherance of a common purpose to execute some enterprise of 
a private nature by concerted action against any who might oppose them; 
(c) that the assembly or some of its members committed a tumultuous disturb¬ 
ance of the peace, as alleged; and ( d) that the tumultuous disturbance of the 
peace caused or was calculated to cause public alarm or terror. 

6. BREACH OF TIIE PEACE 

Discussion. In military law, a “breach of the peace” is an unlawful dis¬ 
turbance of the peace by an outward demonstration of a violent or turbulent 
nature. 

Not every type of disorder or misconduct is a breach of the pence. For 
example, a soldier apjjearing in an unclean uniform in a public place might 
commit an offense in violation of Article 134, but this act would not ordinarily 
tend to a disturbance of the jxwee. The acts or conduct contemplated by this 
article are those which disturb the public tranquility or imping© upon the 
peace and good order to which the community is entitled. The words “com¬ 
munity’• ami “public* include within their meaning a military organization, 
post, camp, ship, or station. 

Engaging in an affray, unlawful discharge of firearms in a public street, 
and the use of vile or abusive words to another in a public place are a few 
instances of the type of conduct which may constitute a breach of the peace. 
The fact that opprobrious words are true, or used under provocation, is not & 
defense, nor is tumultuous conduct excusable because incited by others. As to 
self-defense, see 216c. 

Proof, (a) That the accused caused or participated in a certain act of a 
violent or turbulent nature, as alleged; and ( b) that the peace was thereby 
unlawfully distnrlied. 

1%. ARTICLE 117—PROVOKING SPEECHES OR GESTURES 

Discussion. This article makes punishable the use of provoking or reproach¬ 
ful words or gestures towards another person subject to the code. 

As used in this article, “provoking'’ and “reproachful” describe those w’ords 
or gestures which are used in the presence of the person to whom they are 
directed and wdiich tend to induco breaches of tho peace. As thus used they 
do not comprehend reprimands, censures, reproofs and tho like wdiich may 
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properly bo administered in the interests of training, efficiency, or discipline 
in the armed forces. 

Proof . That the accused wrongfully used certain provoking or reproachful 
words or gestures towards another person subject to the code, as alleged. 

197. ARTICLE 118—MURDER 

Discussion . a. General. The killing of a human being is unlawful when done 
without justification or excuse. See 2lGa, 6. and c. The determination of whether 
an unlawful killing constitutes murder or a lesser offense (see 198) depends 
upon the circumstances under w'hich it occurred. The offense is committed at 
the place of the act or omission although the victim may have died elsewhere. 
Whether death occurs at the time of the accused’s act or omission, or at some 
time thereafter, it must have followed from an injury received by the victim 
which resulted from the act or omission. 

Among the offenses which may be included in a particular charge of 
murder are manslaughter, negligent homicide in violation of Article 134, assault 
with intent to murder, and certain forms of assault 

Voluntary drunkenness (154a(2)) not amounting to legal insanity may 
reduce premeditated murder (Art. 118(1)) to unpremeditated murder (Art, 
118(2) or (3)) but it will not operate to reduce it to manslaughter, nor to 
reduce unpremeditated murder to manslaughter. 

6. Premeditation. A murder ia not premeditated unless the thouglii of 
taking life was consciously conceived and the act or omission by which it was 
taken was intended. Premeditated murder is murder committed after the 
formation of a specific intent to kill someone and consideration of the act 
intended. It is not necessary that the intention to kill shall have l>een entertained 
for any particular or considerable length of time. When a fixed purjK>se to kill 
has been deliberately formed, it is immaterial how soon afterwards it is put 
into execution. The existence of premeditation may be inferred from the « 
circumstances surrounding the killing. 

Proof, (a) That the victim named or described is dead; (b) that his death 
resulted from the unlawful act or omission of the accused, as alleged; and 
(c) that the accused had a premeditated design to kill. 

c. Intent to hill or inflict great bodily harm. An unlawful killing without 
premeditation is also murder when the person had either an intent to kill or 
an intent to inflict great bodily harm. Great bodily harm refers to serious 
injuries; it docs not include minor injuries such as a black eye or a bloody nose 
(see 2076). It may be inferred that a person intends the natural and probable 
consequences of an act purposely done by him. Hence, if a person does an 
intentional act likely to result in death or great bodily injury, it may be 
inferred that he intended death or great bodily harm. The intent need not be 
directed toward the person killed, nor must it exist for any particular time 
before commission of the act or have previously existed at all. It is sufficient 
that it existed at the time of the act or omission (except if death is inflicted in 
the heat of a sudden passion caused by adequate provocation—see 198a). For 
example, a person perpetrating housebreaking who strikes and kills the house¬ 
holder attempting to block his flight can he guilty of murder even if he did 
not see the householder until the moment before striking the fatal blow. 
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Proof . (a) That the victim named or described is dead; (6) that his death 
resulted from the unlawful act or omission of the accused, as alleged: and 
(c) that the accused intended to kill or inflict great bodjty harm. 

d. Act inherently dangerous with wanton disregard of human life . Engag¬ 
ing in an act inherently dangerous to others, without any intent to cause the 
death of, or great bodily harm to, any particular person, or even with a wish 
that death may not be caused, may also constitute murder if the performance of 
the act shows a wanton disregard of human life. Such a disregard is character¬ 
ized by n heedlessness of the probable consequences t>f the act or omission, an 
indifference that death or great bodily harm is likely to ensue. Examples might 
be throwing a live grenade toward others in jest or flying an aircraft very low 
over a crowd to make it scatter. 

Proof . (a) That the victim named or described is dead; (6) that his death 
resulted from the unlawful act or omission of the accused, as alleged; and (c) 
that the accused was engaged in an act inherently dangerous to others, evincing 
a wanton disregard of human life. 

e. Commission of certain offenses. A homicide committed during the perpe¬ 
tration or attempted perpetration of burglary, sodomy, rape, robbery or aggra¬ 
vated arson also constitutes murder, and it is immaterial that the slaying may 
be unintentional or even accidental. The law recognizes that the commission or 
attempted commission of these offenses is likely to result in homicide, and when 
an unlaw ful killing occurs as a consequence of the perpetration or attempted 
perpetration of one of these offenses, the killing is murder. The perpetration or 
attempted perpetration of the burglary, sodomy, rape* robbery, or aggravated 
arson, as the case may be, nmv also be charged in a separate specification. 

Proof . (a) Thai the victim named or described is dead; (6) that his 
death resulted from the act or omission of the accused, as alleged; and (c) that 
the accused was engaged in the perpetration or attempted perpetration of bur¬ 
glary, sodomy, rape, robbery, or nggra vated arson. 

198. ARTICLE 119—MANSLAUGHTER 

o. VOLUNTARY MANSLAUGHTER 

Discussion . An unlawful killing, although done with an intent to kill or 
inflict great bodily harm (see 197c), is not murder but voluntary manslaughter 
if committed in the heat of sudden passion caused by adequate provocation. 
Heat of passion may lx? produced by fear as well as rage. The law recognizes the 
fact that a man may lx* provoked to such an extent that in the heat of sudden 
passion caused by the provocation, although not in necessary defense of life nor 
to prevent bodily harm (see 216c), he may strike a fatal blow before he has had 
time to control himself. While the law does not excuse the homicide because of 
the provocation, it does not hold him guilty of murder. 

The provocation must be adequate to excite uncontrollable passion in the 
mind of a reasonable man, and the act of killing must bo committed under and 
because of the passion. The provocation must not be sought or induced as an 
excuse for killing or doing harm. If, judged by the standard of a reasonable 
man, sufficient cooling time elapses between the provocation and the killing, it is 
murder, even if the passion of the particular accused persists. 

Examples of acts which may constitute adequate provocation are assault 
and battery inflicting great or grievous bodily harm, an unlawful imprison- 
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meat, and the sight by a husband or wife of an act of adultery committed by his 
or her spouse* If the person so assaulted or imprisoned, or the husband or wife 
so situated, at once kills the offender or offenders in the heat of sudden passion 
caused by their act, voluntary manslaughter only has been committed. Insulting 
or abusive words or gestures, a slight blow with the hand or fist, and trespass or 
other injury to property are not, standing alone, considered adequate 
provocation. 

Among the offenses which may be included in a particular charge of volun¬ 
tary manslaughter are involuntary manslaughter, negligent homicide in viola¬ 
tion of Article 134, assault with intent to commit voluntary manslaughter, 
aggravated assault, assault and battery, and assault. 

Proof . (a) That the victim named or described is dead; ( b ) that his death 
was caused by an unlawful act or omission of the accused; ( 0 ) that, at the time 
of the killing, the accused intended to kill or inflict great bodily harm; and, 
when considered as a lesser offense to murder, ( d) that the act or omission of the 
accused was committed under and because of a heat of sudden passion caused by 
adequate provocation. 

6. INVOLUNTARY MANSLAUGHTER 

Discussion . Involuntary manslaughter is an unlaw ful homicide (see 197a) 
committed without an intent to kill or inflict great bodily harm; it is an unlaw¬ 
ful killing by culpable negligence, or while i>erpetrating or attempting to 
perpetrate an offense other than burglary, sodomy, rape, robbery, or aggravated 
areon, directly affecting the person. 

Culpable negligence is a degree of carelessness greater than simple negli¬ 
gence, It is a negligent act or omission accompanied by a culpable disregard 
for the foreseeable consequences to others of that act or omission. Thus, the 
basis of a charge of involuntary manslaughter may be a negligent act or 
omission which, when viewed in the light of human experience, might fore- 
seeably result in the death of another, oven though death w ould not, necessarily, 
bo a natural and probable consequence of the act or omission. 

Acts which may amount to culpable negligence are negligently conducting 
target practice so that the bullets go in the direction of an inliabited house 
within range; pointing a pistol in fun at another and pulling the trigger, 
believing, but without taking reasonable precautions to ascertain, that it would 
not be dangerous; and carelessly leaving poisons or dangerous drugs where they 
may endanger life. 

When there is no legal duty to act there can lie no neglect* Thus when a 
stranger makes no effort to save a drowning man, or a person allows a mendicant 
to freeze or starve to death, no crime is committed. 

By an offense directly affecting the person is meant one affecting some 
particular person as distinguished from an offense affecting society in general. 
Among offenses directly affecting the person are the various types of assault, 
battery, false imprisonment, voluntary engagement in an affray, and maiming. 

Among the offenses which may be included within a particular charge of 
involuntary manslaughter are negligent homicide in violation of Article 134, 
assault and battery, and assault* 

Proof . (a) That the victim named or described is dead; (&) that his death 
resulted from the act or omission of the accused, as alleged; and (e) that this 
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act or omission of the a«xmsed constituted culpable negligence, or occurred 
while the accused was perpetrating or attempting to perpetrate an offense 
directly affecting the person other than burglary, sodomy, rape, robbery, or 
aggravated arson, as allegesL 

190. ARTICLE 120—RAPE AND CARNAL KNOWLEDGE 

cf. RAPES 

Discussion . Rape is the commission of an act of sexual intercourse by a 
person with a female not his wife, by force and without her consent. It may 
be committed on a female of any age. Any penetration, however slight, is 
sufficient to complete the offense (Art. 120c). 

Force and lack of consent are indispensable to the offense. Thus, if the 
female consents to the act, it is not raj>e. The lack of consent required, however, 
is moro than mere lack of acquiescence. If a woman in possession of her mental 
and physical faculties fails to make her lack of consent reasonably manifest 
by taking such measures of resistance as are called for by the circumstances, 
the inference may be drawn that she did in fact consent. Consent, however, will 
not Ik? inferred if resistance would be futile, or where resistance is overcome by 
threats of death or great bodily harm, nor will it Iks inferred if she is unable 
to resist because of the lack of mental or physical faculties. In such a case there 
is no consent and the force involved in the act of penetration will suffice. All 
the surrounding circumstances are to bo considered in determining whether a 
woman gave her consent, or whether she failed or ceased to resist only because 
of a reasonable fear of death or grievous bodily harm. 

It has 1>oen said of this offense, “It is true that rape is a most detestable 
crime . . .; but it must lie retncinl>cred that it is an accusation easy to lie made, 
hard to be proved, but harder to fie defended by the party accused, though 
innexent.'* 

If there is actual consent, although obtained by fraud, tlie act is not rape, 
but if to the accused's knowledge the woman is of unsound mind or unconscious 
to an extent rendering her incapable of giving consent, the act is rape. Likewise, 
the acquiescence of a female child of such tender years that she is incapable of 
understanding the nature of the act, is not consent. A woman's prior lack of 
chastity is not a defense, hilt see 15d/>(2) (/>) as to the admissibility of evidence 
of her unchaste character. 

Among the offeuses which may be included in a particular charge of rape 
are assault with intent to commit rape, assault and battery, and assault. 

Proof . (a) That the accused hail sexual intercourse with a certain female 
not his wife; and (6) that the act was done by force and without her consent. 

b. CARNAL KXOWLKDISK 

Discussion . Carnal knowledge is defined as the commission of an act of 
sexual intercourse under circumstances not amounting to rape, by a person 
with a female not his wife who has not attained the age of 1C years. As in rape, 
any peuet ration is sufficient to complete the offense (Art. 120(c)). 

It is no defense that the accused is ignorant or misinformed as to the true 
age of the female, or that she was of prior unchaste, character; it is the fact of 
the girl's age and not his knowledge or lndief which fixes his criminal responsi¬ 
bility. Evidence of these matters should, however, be considered in determining 
an appropriate sentence. 


26-47 




10856 


FEDERAL REGISTER 


f 200a CHAPTEt XXVIII 

An accused does not violate this article by committing on act of sexual 
intercourse with a female of 16 years or over. However, if the statute of a 
jurisdiction denounces sexual intercourse with a female under a certain ago 
greater than 16 years, the violation of such a statute within the territorial limits 
of the jurisdiction by a person subject to the code may constitute conduct of a 
nature to bring discredit upon the armed forces in violation of Article 134. 

Proof . (a) That the accused had sexual intercourse with a certain female 
not his wife; and (6) that she had not attained the age of 16 years. 

200. ARTICLE 121—LARCENY AND WRONGFUL APPROPRIA¬ 
TION 

o. LA ROE NT 

Discussion. (1) General. Under the provisions of Article 121, a person is 
guilty of larceny if he wrongfully takes, obtains or withholds, by any means, 
from the possession of the owner or of any other person any money, personal 
property, or article of value of any kind, with intent permanently to deprive or 
defraud another person of the use and benefit of property or to appropriate it 
to his own use or the use of any person other than the owner. A wrongful taking 
with intent permanently to deprive includes the common law offense of larceny; 
a wrongful obtaining with intent permanently to defraud includes the offense 
formerly known as obtaining by false pretense; and a wrongful withholding 
w ith intent permanently to appropriate includes the offense formerly known as 
embezzlement. Any of the various acts denounced as larceny by Article 121 may 
be charged and proved under a specification alleging that the accused stole the 
property in question. 

Property which is taken, obtained, or withheld by severing it from real 
estate is within the class of proj>erty which may be the subject of larceny. Also 
within this class of property are writings which represent value, such as 
commercial paper. 

(2) Taking , obtaining , or withholding. There must be a taking, obtain¬ 
ing, or withholding of the property by the thief. For instance, there is no taking 
if the property is connected to a building by a chain and the property has not 
been disconnected from the building; and property is not “obtained” by merely 
acquiring title thereto without exercising some possessory control over it As a 
geneml rule, however, any movement of the property or any exercise of do¬ 
minion over it by any means is sufficient if accompanied by the requisite intent. 
Thus, if a person entices another’s horse into his own stable without touching 
the animal, or procures a railroad company to deliver to him another's trunk 
by changing the check on it, or obtains the delivery of another’s goods to a 
person or place designated by him, or has the funds of another transferred to 
his own bank account, he is guilty of larceny if other elements of the offense are 
present. A person may “obtain” the property of another by acquiring possession 
without title, and one wdio already has possession of the property of another 
may “obtain'’ it by thereafter acquiring title thereto. A “withholding” may arise 
as a result of a failure to return, account for, or deliver property to its ow ner 
when a return, accounting, or delivery is due, even if the owner has made no 
demand for the property, or it may arise as a result of devoting property to a 
use not authorized by its owner. Generally, this is so whether the person with¬ 
holding the property acquired it lawfully or unlawfully. See 200a(6). However, 
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acts which constitute the offense of unlawfully receiving, buying, or conceaJing 
stolen property (see 213/(14)) or of being an accessory after the fact (9ee 157) 
are not included within the meaning of the word “withholds.” Therefore, neither 
a receiver of stolen property nor an accessory after the fact can be convicted of 
larceny on the theory that with knowledge of the identity of the owner he with¬ 
hold the stolen property from the possession of the owner. The taking, obtain¬ 
ing, or withholding must be of specific property. A debtor does not withhold 
specific property from the possession of his creditor by failing or refusing to 
pay a debt, for the relationship of debtor and creditor does not give the creditor 
a possessory right in any specific money or other property of the debtor. * 

(3) Ownership of the property . Article 121 requires that the taking, 
obtaining, or withholding be from the possession of the owner or of any other 
person. Care, custody, management, and control are among the legal definitions 
of possession. The term “owner” refers to the person who, at the time of the 
taking, obtaining, or withholding, had the superior right to possession of the 
property in the light of all conflicting interests therein which are involved in 
the particular case. For instance, an estate is the true owner of its property as 
against a trustee of the estate charged with larceny of the property, and an 
organization is the true owner of its funds as against the custodian of the funds 
charged with larceny thereof. The phrase “any other j>erson” means any per¬ 
son—even a person who has stolen tlie property—who has possession or a greater 
right to possession than the accused. In pleading a violation of this article, the 
ownersliip of the property may be alleged to have lieen in any person other than 
the accused who, at the time of tlie theft, was a general owner or a special owner 
thereof. A general owner of property is a person who has title to it, whether or 
not he has possession of it; whereas a special owner, such as a borrower or 
hirer, is one who does not have title but who does have possession, or the right 
to possession, of the property. The word “person,” as used in referring to one 
from whose jxissession projierty has been token, obtained, or withheld, and to 
any owner of property, includes (in addition to a natural person) a government, 
a corporation, an association, an organization, and an estate. Such a person 
need not bo a legal entity. 

(4) Wrongfulness of the taking, obtaining . or withholding. The taking, 
obtaining, or withholding of the property must lie wrongful. As a general rule, 
a taking or withholding of property from the possession of another is wrongful 
if done without the consent of the other, and an obtaining of property from the 
possession of another is wrongful if the obtaining is by false pretense. However, 
such an act is not wrongful if it is authorized by law or apparently lawful 
superior orders, nor, generally, is such an act wrongful if done by a person who 
has a right to the possession of the property either equal to or greater than the 
right of tlie one from whose possession he takes, obtains, or withholds it How¬ 
ever, even if the person taking, obtaining, or withholding the property has a 
right of possession equal to or greater than that of the person from whose 
possession the property is taken, obtained, or withheld, the act is wrongful if it 
is done with the intent to charge him with tlie value of the property. Thus, if A 
delivers his property to B as a bailee and subsequently takes the property with 
intent to charge B with its value, the taking is wrongful. An owner of property 
who takes or withholds it from the possession of another, without the consent 
of the other, or who obtains it therefrom by false pretense, does so wrongfully 
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if the other lias a superior right to possession of the property, such as a lien. A 
person who takes, obtains, or withholds property as the agent of another has the 
same rights and liabilities as does his principal, but he may not be charged 
with a guilty knowledge or intent of the principal to which he was not a party. 

(5) False pretense. With respect to obtaining property by false pre¬ 
tense, the false pretense may be made by means of any act, word, symbol, or 
token. Tlie pretense must be in fact false when made and when the property 
is obtained, and it must lie knowingly false in the sense that it is made without 
a belief in its truth. A false pretense is a false representation of past or existing 
fact. In addition to other kinds of facts, the fact falsely represented by a person 
may bo his or another's power, authority, or intention. Thus, a false repre¬ 
sentation by a person that he presently intends to perform a certain act in the 
future is a false representation of an existing fact—his intention—and thus 
a false pretense. 

Although the pretense need not be the sole cause inducing the owner 
to part with his property, it is necessary that it be an effective (and intentional) 
cause of the obtaining. A false representation made after the property was 
obtained will not result in the commission of an offense denounced by Article 
121 . 

A larceny is committed when a person obtains the property of another 
by false pretense and with intent to steal, even though the owner neither 
intended nor was requested to part with title to the property. Thus a person 
who gets possession of the watch of another by pretending that he is going 
to use it for a short time and (lien return it, but who really intends to sell it, 
is guilty of larceny. 

(6) Intent. The offense of larceny requires that the taking, obtaining, or 
withholding by the thief lie accompanied by an intent permanently to deprive 
or defraud another of the use and benefit of property or permanently to appro¬ 
priate the property to his own use or the use of any person other than the 
owner. These intents are collectively called an intent to steal. Although a 
person has acquired possession of property by a taking or obtaining wrhich 
was not wrongful or which was without the concurrence of an intent to steal, 
he nevertheless can commit larceny of the property if after the taking or 
obtaining he forms an intent to steal it and wrongfully withholds it with that 
intent. For example, if a person obtains the vehicle of another by hiring it and 
thereafter decides to keep the vehicle permanently, and pursuant to that de¬ 
cision either fails to return it at the appointed time or uses it for a purpose 
not authorized by the terms of the hiring, he has committed larceny, even 
though at the time he obtained the vehicle he fully intended to return it after 
using it according to the agreement of hire. 

The existence of an intent to steal must, in most cases, be inferred from 
the circumstances. Thus, if a person secretly takes property, hides it, and 
denies that he knows anything about it, an intent to steal may be inferred; 
but if he takes it openly, and returns it, this would tend to negative such an 
intent. Proof of a subsequent sale of the property may show an intent to 
steal, and, therefore, evidence of such a sale may be introduced to support a 
charge of larceny. An intent to steal may be inferred from a wTongful and 
intentional dealing with the property of another in a manner likely to cause 
him to suffer a permanent loss thereof. 
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Although the taking, obtaining, or withholding need not be for the bene¬ 
fit of the thief himself, a person who diverts another of property intending only 
to restore it to the possession of the owner, as when he takes stolen prop¬ 
erty from a thief with that intent, does not commit larceny or wrongful 
appropriation. 

An intention to pay for the projx?rty stolen or otherwise to replace it with 
an equivalent is not a defense, even though such an intention existed at the time 
of the theft, and, once a larceny is committed, a return of the property or pay¬ 
ment for it is no defense. If, however* the accused takes money or a negotiable 
instrument having no special value above its face value, with the intent to 
return an equivalent amount of money, the offense of larceny is not committed 
although wrongful appropriation (2006) may be. 

(7) Value. Value is a question of fact to be determined on the basis of all 
of the comj>etent evidence presented. When the projjert v allegedly stolen is an 
item issued or procured from Government sources, the price listed in an official 
publication for that property at the time of the theft is admissible as evidence of 
its value. However, the item allegedly stolen must be shown to have been, at the 
time of the theft, in the condition upon which the value indicated in the official 
price is predicated. The price listed in the official publication is not conclusive 
as to the value of the item, and other competent evidence is admissible on the 
question of its condition and value. 

As a general rule, the value of other stolen property is to lx? determined 
by its legitimate market value at the time and place of the theft. If this prop¬ 
erty, because of its character or the place where it was stolen, lmd no legitimate 
market value at the time and place of the theft or if that value cannot readily be 
ascertained, its value may lie determined by its legitimate market value in the 
United States, as of the time of the theft, or by its replacement cost at that time, 
whichever is the lessor. Market value may lx? established by proof of the recent 
purchase price paid for the article upon the legitimate market involved; or by 
testimony or other admissible evidence emanating from any person who is 
familiar through training or ex|x'riencc with the market value in question. The 
owner of the property may testify as to its market value if he is familiar with 
its quality and condition, the circumstance that he is not otherwise qualified to 
express an opinion on the question of the market value of the property, if this is 
the case, going only to the weight to be given to his testimony and not to its 
admissibility. When the character of the property clearly appears in evidence, 
as when, for instance, it is exhibited to the court, the court, from its ow n experi¬ 
ence, may infer that it has some value. If ns a matter of common knowledge the 
property is obviously of a value substantially in excess of $100, as in the case of 
an automobile in good condition or a large collection of precious stones, the 
court may find a value of more than $100. Writings representing value may bo 
considered to have the value which they represented—even though contin¬ 
gently—at the time of the theft. 

If an owner of property, or someone acting in his behalf, steals it from a 
person wdio has a superior, hut limited, interest in the property, such as a lien, 
and the theft is committed without intending to charge that person with the 
value of the property, the value for punishment purposes shall Ik? that of the 
limited interest 

(8) Miscellaneous. A taking or w ithholding of lost pro|>crty by the finder 
is larceny if accompanied by an intent to steal and if a clue to the identity of the 
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general or special owner, or through which such identity may to traced, is 
furnished by the character, location, or marking of the property, or by other 
circumstances. 

When a larceny of several articles is committed at sulastantially the same 
time and place, it is a single larceny even though the articles belong to differ¬ 
ent persons. Thus, if a thief steals a suitcase containing the property of several 
persons or goes into a room and takes property belonging to various persons, 
there is but one larceny, which should to alleged in but one specification. 

Proof . (a) That the accused wrongfully took, obtained, or withheld from 
the possession of the owner or of any other person the property described in the 
specification; ( b ) that the property belonged to a certain person named or 
described; ( c ) that the property was of the value alleged, or of some value; and 
(d) that the taking, obtaining, or withholding by the accused was with intent 
permanently to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his own use or the use of any person other than 
the owner. 

b. WRONGFUL APPROPRIATION 

Discussion . See generally 200<r. Article 121 defines the offense of wrongful 
appropriation in the same way that larceny is defined, except that the wrongful 
taking, obtaining, or withholding need to with intent to deprive, defraud, or 
appropriate only temporarily. A charge of wrongful appropriation is neces¬ 
sarily included in a charge of larceny. 

Instances of the offense of wrongful appropriation are: Taking the auto¬ 
mobile of another without permission or lawful authority, with intent to drive 
it a short distance and then return it or cause it to to returned to the owner; 
obtaining a service weapon by falsely pretending to to about to go on guard 
duty, the weapon being thus obtained with intent to use it on a hunt ing trip and 
thereafter effect its return; and, while driving a government vehicle on a mis¬ 
sion to deliver supplies, withholding the vehicle from the government, service 
by deviating from the assigned route without authority, with intent to visit a 
friend in a nearby town and thereafter restore the vehicle to its lawful uso. 

An inadvertent exercise of control over the property of another will not 
result in a wrongful appropriation. For example, a person is not guilty of this 
offense who fails to return a borrowed boat at the time agreed upon because ho 
inadvertently lost his direction and went aground on a sand bar. 

Proof . (a) That the accused w^rongfully took, obtained, or withheld from 
the possession of the owner or of any other person the property described in the 
sjiecifieation; ( b) that the property belonged to a certain person named or 
described; (c) that the property was of the value alleged, or of some value; and 
( d) that the taking, obtaining, or withholding by the accused was with intent 
temporarily to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his ow n use or the use of any person other than 
the owner. 

201. ARTICLE 122—ROBBERY 

Discussion. Robtory is the taking, w ith intent to steal, of anything of value 
from the person or in the presence of another, against his will, by means of 
force or violence or fear of immediate or future injury to his person or prop- 
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erty or the person or projierty of a relative or member of his family or of any¬ 
one in his company at the time of the robbery. 

The particular thing must be taken from the person of another or in his 
presence, but to be in his presence it is not necessary that the property taken 
bo located within any certain distance of the victim. If persons enter a house 
and force the owner by threats to disclose the hiding place of valuables in an 
adjoining room, and, leaving the owner tied, go into that room and steal the 
valuables, they have committed robbery. 

For a robbery to be committed by force or violence, there must be actual 
force or violence to the person, preceding or accompanying the taking against 
his will, and it is immaterial that there is no fear engendered in the victim. Any 
amount of force is enough to constitute robbery if the force overcomes the 
actual resistance of the person robbed, or puts him in such a position that ho 
makes no resistance, or suffices to overcome the resistance offered by a chain or 
other fastening by which the article is attached to the j>orson. If an article is 
merely snatched front the hand of another or a pocket is picked by stealth and 
no other force is used and the owner is not put in fear, the offense is not robbery. 
But if resistance is overcome in snatelling the article, there is sufficient violence, 
as when the earring of a woman is torn from her ear or a hair ornament en¬ 
tangled in her hair is snatched away. There is sufficient violence when a person's 
attention is diverted by his being jostled by a confederate of a pickpocket, who 
is thus enabled to steal the person's watch, even though the person had no knowl¬ 
edge of the act; or when a man is knocked insensible and his pockets rifled; or 
when a guard steals property from the person of a prisoner in his charge after 
handcuffing him on the pretext of preventing his escape. 

For a robbery to be committed by putting the victim in fear, there need bo 
no actual force or violence, but there must be demonstrations of force or menaces 
by which the victim is placed in such fear that he is warranted in making no 
resistance. The fear must be a reasonably well-founded apprehension of present 
or future injury, and the taking must occur while the apprehension exists. The 
injury apprehended may be death or bodily injury to the person himself or to 
the person of a relative or member of his family or of anyone in his company at 
the time, or it may be the destruction of his habitation or other injury to his 
property or that of a relative or meml>er of his family or of anyone in his com¬ 
pany at the time of sufficient gravity to warrant his giving up the property de¬ 
manded by the assailant. 

Uobbery includes “taking with intent to steal”; lienee, a larceny by taking is 
an integral part of a charge of robbery and must be proved at the trial. See 
200a(4). When the evidence falls short of proving the force or fear or other 
facts necessary to robbery but does prove a larceny by taking, the accused, by 
proper exceptions and substitutions, may bo found guilty of larceny. Con¬ 
versely, depending on the facts alleged and proved, if the evidence fails to 
provo the larceny, the accused may be found guilty of some degree of assault, 
including assault consummated by a battery, assault, with a dangerous weapon, 
assault in which grievous bodily harm is intentionally inflicted, or assault with 
intent to commit robliory. If the evidence fails to prove larceny but proves 
wrongful appropriation, the accused may be found guilty of the latter and, 
in an appropriate case, may bo found guilty of l>oth wrongful appropriation 
and an appropriate degree of assault, as discussed above, as lesser included 
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offenses of a single specification of robbery. In an appropriate case a finding of 
attempt to commit robbery is permissible (168). 

Proof, (a) The larceny of the property (see Proof under 200a, but proof 
of specific value may be omitted); (6) that the larceny was from the person 
or in the presence of the person alleged to have been robbed; and (c) that the 
taking was against his will, by means of force or violence or by putting in fear, 
as alleged. 

202. ARTICLE 123—FORGERY 

Discunsioru Forger}’ is the false making or altering with intent to defraud 
of any signature to, or any part of, any writing which would, if genuine, ap¬ 
parently impose a legal liability on another or change kin legal right or liabil¬ 
ity to his prejudice; or the uttering, offering, issuing, or transferring, with in¬ 
tent to defraud, of such a writing known by the offender to lie so made or 
altered. 

While forgery may lie committed either by falsely making a writing or 
by know ingly uttering a falsely made writing, there are certain elements com¬ 
mon to both aspects of forgery. These are (a) a writing falsely made or altered, 
( b ) an apparent capability of the writing as falsely made or alien'd to impose 
a legal liability on another or to change his legal right or liability to his preju¬ 
dice, and (c) an intent to defraud. 

As regards the false making or altering of a writing, “false” refers not 
to the contents of the writing or to the facts stated therein but to the making 
or altering of it. Hence, forger}’ is not committed by the genuine making of a 
false instrument even when made with intent to defraud. Thus ft person w ho, 
with intent to defraud, signs his own signature as the maker of n check drawn 
on a bank in which he does not have money or credit does not commit forger}'. 
Although the check falsely represents the existence of the account, it is what 
it purports to lie, a check drawn by the actual maker, and therefore it is not 
falsely made. See, however, 202A. Likewise, if .a person makes a false signa¬ 
ture of anntlter to an instrument, but adds the word “by” w'ith his own 
signature thus indicating authority to sign, the offense is not forgery even if 
no such authority exists. False recitals of fact in a genuine document, as, an 
aircraft flight report which is “padded” by the one preparing it, do not 
constitute the writing a forgery. 

Signing the name of another to an instrument having apparent legal effi¬ 
cacy without authority and with intent to defraud is forgery os the signature 
is falsely made. The distinction is that in this case, the falsely made signature 
purports to be the act of one other than the signer. Likewise, a forgery may 
be committed by a person signing his own name to an instrument. For example, 
when a check payable to the order of a certain person comes into the hands of 
another of the same name, ho commits forgery if, knowing the check to be 
another's, he indorses it with his own name intending to defraud. Forgery 
may also lie committed by signing a fictitious name, as when a person makes 
a check payable to himself and signs it with a fictitious name as drawer. 

The writing must lie one which would, if genuine, apparently impose a 
legal liability on another, as a check or promissory note, or change his legal 
right or liability to his prejudice, as a receipt. Some other instruments which 
may Ixi the subject of forgery are orders for delivery of money or goods, rail- 
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rood tickets, and military orders directing traveL A writing falsely made 
includes an instrument that may be partially or entirely printed, engraved, 
written with a pencil, or made by photography or oilier device. A writing may 
bo falsely “made* by materially altering an existing writing, by filling in a 
paper signed in blank, or by signing an instrument already written. 

With respect to the apparent legal efficacy of the writing falsely made 
or altered, the writing must appear either on its face or from extrinsic facte 
to impose a legal liability on another, or to change a legal right or liability 
to the prejudice of another. If under all the circumstances the instrument has 
neither real nor apparent legal efficacy, there is no forgery. Thus, the false 
making, with intent to defraud, of an instrument affirmatively invalid on its 
face is not forgery nor is the false making or altering, with intent to defraud, 
of a writing which could not impose a legal liability, as a mere letter of 
introduction. However, the false making of another’s signature on an instru¬ 
ment, with intent to defraud, is forgery, even if there is no resemblance to the 
genuine signature and the name is misspelled. 

In order to constitute forgery by altering a writing, the alteration must 
effect a material change in the legal tenor of the writing. Thus an alteration 
whereby any obligation is apparently increased, diminished, or discharged is 
material. Examples of material alterations in the case of a promissory note 
are changing the date, amount, or place of payment If a genuine writing has 
been delivered to the accused and while in his possession is later found to bo 
altered, it may be inferred that the writing was altered by him. 

The intent to defraud need not be directed toward anyone in particular 
nor be for the advantage of the offender. It is immaterial that nobody was 
actually defrauded, or that no further step was made toward carrying out the 
intent to defraud other than the false making or altering of a writing. 

In proving forgery, the instrument itself should be produced, if available. 

Thai the signature to a written instrument was falsely made may be proved 
by the testimony of the person whose signature wus forged, showing that he had 
not signed the document himself, and that he had not authorized the accused 
to do so for him. If the name of a fictitious person is used as, for example, the 
purported drawer of a check, evidence of falsity may include evidence that the 
purported drawer of the check has no account in the bank upon which the 
check was drawn. 

Proof . (a) That a certain signature or writing was falsely made or altered, 
as alleged; (6) that the signature or writing was of a nature which would, if 
genuine, apparently impose a legal liability on another or change his legal right 
or liability to his prejudice; ( c) that it was the accused who so falsely made or 
altered the signature or writing or uttered, offered, issued, or transferred it, 
knowing it to have been so made or altered; and (d) that the intent of tho 
accused was to defraud. 

202A. ARTICLE 123a—MAKING, DRAWING, OR UTTERING 
CHECK, DRAFT, OR ORDER WITHOUT SUFFICIENT FUNDS 

Discussion . Article 123a denounces certain “bad check* offenses. It makes 
punishable by court-martial the making, drawing, uttering, or delivering of 
any check, draft, or order for the payment of money upon any bank or other 
depository, either— 
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(1) for the procurement of any article or thing of value, with intent 
to defraud; or 

(2) for the payment of any past due obligation, or for any other pur¬ 
pose, with intent to deceive; 

knowing at the time of the making, drawing, uttering, or delivering that the 
maker or drawer has not or will not have sufficient funds in, or credit with, 
the bank or other depository for the payment of that check, draft, or order in 
full upon its presentment. 

The written instruments covered by this article include any check, draft, 
or order for the payment of a sum of money drawn upon any l>ank or other 
depository, whether or not the drawee bank or depository is actually in exist¬ 
ence. The phrase “bank or other depository” includes any business regularly 
but not necessarily exclusively engaged in public banking activities. The words 
“making” and “drawing” are synonymous, and refer to the acts of writing and 
signing the instrument “Uttering” and “delivering” have similar meanings. 
Roth “uttering” and “delivering” mean transferring the instrument to another, 
but “uttering” has the additional meaning of offering to transfer. A person need 
not himself be the maker or drawer of an instrument in order to violate this 
article if he utters or delivers it. For example, if a person holds a check which 
he knows to be worthless, and utters or delivers the check to another, he may 
bo guilty of an offense under this article despite the fact that he did not draw 
the check himself. 

To constitute an offense under this article, the instrument must bo made, 
drawn, uttered, or delivered, with the requisite knowledge of insufficient funds 
or credit, either for the procurement of an article or thing of value with intent 
to defraud, or for the payment of any past due obligation or for any other pur¬ 
pose with intent to deceive, “For the procurement” means for the purpose of 
obtaining any article or thing of value. It is not necessary that an article or 
thing of value actually be obtained, and the purpose of the obtaining may be 
for the accused’s own use or benefit or for the use or benefit of another. “For 
tho payment” means for the purpose or purported purpose of satisfying in 
whole or in part any post, due obligation. It is not requisite that payment bo 
legally effected. “For any other purpose” includes all purposes other than the 
payment of a past due obligation or the procurement of any article or thing 
of value. For example, it includes satisfying or purporting to satisfy an obliga¬ 
tion arising from an illegal transaction, such as an illegal gambling game, and 
paying or purporting to pay an obligation which is not yet past due. The check, 
draft, or order, whether made or negotiated for tho procurement of an article 
or thing of value or for the payment of a past due obligation or for some other 
purpose, need not bo intended or represented as payable immediately. For ex¬ 
ample, the making of a post dated check, delivered at the time of entering into 
an installment purchase contract and intended as payment for a future install¬ 
ment, would, if made with the requisite intent and knowledge, be a violation 
of this article. 

“Article or thing of value” extends to every kind of right or interest in 
property, or derived from contract, including interest and rights which are 
intangible or contingent or which mature in the future. A “past due obligation” 
is an obligation to pay money which has legally matured prior to the making, 
dm wing, uttering, or delivering of the instrument. 
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The accused must have knowledge at tlie t ime he makes, draws, utters, or 
delivers the instrument, that the maker or drawer, whether the accused or an¬ 
other, has not or will not have sufficient funds in, or credit with, the hank 
or other depository for the payment of the instrument in full upon its present¬ 
ment, “Sufficient funds” refers to a condition in which the account balance of 
the maker or drawer in the bank or other depository at the time of the pre¬ 
sentment of the instrument for payment is not less than the face amount of the 
instrument and has not been rendered unavailable for payment by garnishment, 
attachment, or other legal procedures. 

“Credit” means an arrangement or understanding, express or implied, w ith 
the bank or other depository for the payment of the check, draft, or order. 
An absence of credit includes those situations in which an accused writes a 
check on a nonexistent bank or on a bank in which lie lias no account. “Upon 
its presentment*’ refers to the time the demand for payment is made upon 
presentation of the instrument to the hank or other depository on which it 
was drawn. 

“Intent to defraud” means an intent to obtain, through a misrepresenta¬ 
tion, an article or thing of value and to apply it to ones owu use and benefit or 
to the use and benefit of another, either permanently or temporarily. An “intent 
to deceive” means an intent to mislead, cheat, or trick another by means of a 
misrepresentation made to that order for the purpose of gaining an advan¬ 
tage for one's self or for a third person or of bringing about a disadvantage to 
the interests of the person to whom the representation was made or interests 
represented by that person. It may lie inferred that every check, draft, or order 
carries with it a representation that the instrument will lie paid in full by the 
bank or other dejiository upon presentment by a holder when due. 

It should be noted that, under this article, two times are involved: (1) 
the time when the accused makes, draws, utters, or delivers the instrument; and 
(2) the time when the instrument is presented to the bank or other depository 
for payment. At time (1), the accused must possess the requisite intent and 
must know that the maker or drawer does not have or will not have sufficient 
funds in, or credit with, the bank or other depository for payment of the 
instrument in full upon its presentment when due. With respect to (2), if it 
can otherwise be sIiowti that the accused possessed the requisite intent and 
knowledge at the time lie made, drew% uttered, or delivered the instrument, 
neither proof of presentment nor refusal of payment is necessary, as when the 
instrument is one drawn on a nonexistent bank. The provisions of this article 
with respect to establishing prima facie evidence of knowledge and intent by 
proof of notice and nonpayment within five days is a statutory rule of evidence. 
The failure of an accused who is a maker or drawer to pay the holder the 
amount due within five days after receiving either oral or written notice from 
the holder of a check, draft, or order, or from any other person having knowl¬ 
edge tlint such check, draft, or order was returned unpaid because of insufficient 
funds, is prima facte evidence (1) that the accused had the intent to defraud 
or deceive as alleged; and (2) that the accused knew at the time he made, 
drew, uttered, or delivered the check, draft, or order that ho did not have or 
would not have sufficient funds in, or credit w ith, the bank or other dojxisitory 
for the payment of such check, draft, or order upon its presentment for pay¬ 
ment. Prima facie evidence is that proof which, if unrebutted, is sufficient to 
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establish the accused s intent to defraud or deceive and of his knowledge of 
insufficient funds in or credit with the bank or other depository. 

The failure to give the notice referred to in Article 123a, or payment by 
the accused, maker, or drawer to the holder of the amcnint due within five 
days after such notice has been given, merely precludes the prosecution from 
availing itself of the statutory rule of evidence. Proof of notice to the accused 
thAt a check, draft, or order has been returned unpaid because of insufficient 
funds is not an element of the offense. 

Offenses involving dishonorable failure to maintain sufficient funds for 
payment of checks upon presentment, in violation of Article 134, may be in¬ 
cluded offenses under Article 123a, not requiring proof of fraudulent or 
deceitful intent* 

As to permissible methods of proving banking entries, see 1436(3). As 
to the authentication of cheeks, drafts, or orders returned with payment refused 
and the admissibility of these returned instruments, sec the third paragraph 
of 144c. 

Proof . TTAcn the instrument is given for the procurement of an article or 
thing of value, (a) That the accused made, drew, uttered, or delivered a check, 
draft, or order payable to a named person or organization, as alleged; (b) 
that he did that act for the purpose of procuring an article or thing of value; 
(<?) that the act was committed with intent to defraud; and (rf) that at the 
time of making, drawing, uttering, or delivering of the instrument he knew 
that he or the maker or drawer had not or would not have sufficient funds in, 
or credit with, the bank or other depository for the payment thereof upon 
presentment. 

Tf r Acn the instrument is given for the payment of a past due obligation , 
or for any other purpose, (a) That the accused made, drew, uttered, or 
delivered a check, dm ft, or order payable to a named person or organization, 
as alleged; (6) that he did that act for the purpose or purported purpose of 
effecting the payment of a past due obligation or for some other purpose, os 
alleged: ( c) that the act was committed with intent to deceive; and (<f) that 
at the time of making, drawing, uttering, or delivering of the instrument, he 
knew that he or the maker or drawer had not or would not have sufficient funds 
in, or credit ivith, the hunk or other depository for the payment thereof upon 
presentment. 

203. ARTICLE 124—MAIMING 

Discussion. Maiming is the inflicting upon the person of another, with 
intent to injure, disfigure, or disable, an injury which seriously disfigures his 
person by any mutilation thereof, destroys or disables any member or organ 
of his body, or seriously diminishes bis physical vigor by the injury of any 
member or organ. For example, it is maiming to put out a man’s eye, to cut 
off his hand, foot, or finger, or to knock out his front teeth, as these injuries 
destroy or disable those members or organs. Likewise, it is maiming to cut 
off an ear or to scar a face with acid, as these injuries seriously disfigure the 
person. It is also maiming to injure an internal organ so as to seriously 
diminish the physical vigor of a person. 

A disfigurement need not mutilate any entire member to come within the 
article, nor be of any particular type, but must be such as to impair per- 
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ceptibly and materially the victim's comeliness. The disfigurement, diminish- 
mont of vigor, or destruction or disablement of any member or organ must be 
a serious injury, one of a substantially permanent nature. The offense is com¬ 
plete if such an injury is inflicted, however, even though there is a possibility 
that the victim may eventually recover the use of the member or organ, or that 
the disfigurement may lie cured by surgery. 

The means of inflicting the injury are immaterial to proof of the offense 
although they may be considered on the question of intent. Infliction of the 
type of injuries specified in this article upon the person of another may sup¬ 
port an inference of the intent to injure, disfigure, or disable. The offense re¬ 
quires only a general criminal intent to injure and not a specific intent to maim. 
Thus, one commits the offense who intends only a slight injury, if in fact ho 
does inflict injury included within the terms of Article 124. If the injury is 
done under circumstances which would justify or excuse homicide, the offense 
of maiming is not committed. See 216a, 6, and c. 

Among the offenses which may bo included in a particular charge of maim¬ 
ing are aggravated assault, assault and battery, and assault. 

Proof . (a) That the accused inflicted upon a certain person the injury 
alleged; (b) that the injury seriously disfigured his person, or destroyed or 
disabled an organ or member, or seriously diminished his physical vigor by 
the injury to an organ or member; and ( c ) that the accused had an intent to 
injure, disfigure, or disable the person. 

201. ARTICLE 125—SODOMY 

Discussion . Sodomy is the engaging in unnatural carnal copulation, either 
with another |>crson of the same or-opposite sex, or with an animal. Any 
penetration, however slight, is sufficient to complete the offense, and emission 
is not necessary. 

It is unnatural carnal copulation for a person to take into his or her mouth 
or anus the sexual organ of another person or of an animal; or to place his 
or her sexual organ in the mouth or anus of another person or of an animal; 
or to have carnal copulation in any opening of the body, except the sexual 
parts, with another person: or to have carnal copulation in any opening of 
the body of an animal. 

Proof . (a) That the accused engaged in unnatural carnal copulation with 
a certain other person or with an animal, as alleged: and, if alleged, (6) that 
the act was done by force and without the consent of the other person or was 
done with n child under the ago of 16 years. 

205. ARTICLE 126—ARSON 

a. AOORAVATKD ARSON 

Discussion. Aggravated arson is the willful and malicious burning or 
setting on fire (1) of an inhabited dwelling whether occupied at the time or 
not, or (2) of any other structure, movable or immovable, wherein to the 
knowledge of the offender there is at the time a human being. 

In aggravated arson, danger to humnji life is the essential element; in 
simplo arson, it is injury to the property of another. In either case, it is im¬ 
material that no one is, in fact, injured. A person may be guilty of aggravated 
arson even against lus own dwelling, whether as owner or tenant. It must be 
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shown that the accused set the fire willfully and maliciously, that is, not merely 
by negligence or accident. 

An inhabited dwelling includes the outbuildings that form part of the 
cluster of buildings used as a residence. A shop or store is not an Inhabited 
dwelling unless occupied as such, nor is a house that has never been occupied 
or w hich lias been temporarily abandoned. 

Aggravated arson may also be committed by burning or setting on fire any 
other structure, movable or immovable, such as a theater, church, boat, trailer, 
tent, auditorium, or any other sort of shelter or edifice, whether public or pri¬ 
vate, wherein to the knowledge of the offender there is at the time a human 
being. It may b© inferred that the offender had this knowledge when the nature 
of the structure, as a department store or theater during hours of business, or 
other circumstances are shown to have been such that a reasonable man must 
have know n of the presence of human beings therein at the time. 

It is not necessary that the dwelling or structure be consumed or materially 
injured; it is enough if fire is actually communicated to any port thereof. Any 
actual burning or charring is sufficient, but a mere scorching or discoloration 
by heat is not. 

For the offense of aggravated arson, the value and ownership of the 
dwelling or other structure are immaterial, but should ordinarily b© alleged and 
proved to permit the finding in an appropriate case of the included offense of 
simple arson. 

Proof . (a) That the accused burned or set on fire the inhabited dwelling, or 
other structure, as alleged; (6) that this dwelling or structure was of a value 
and belonged to a certain person, os alleged: (r) that the act was willful and 
malicious; and if not an inhabited dwelling, (d) that the accused had knowl¬ 
edge there w as a human being in the structure at the time. 

&. 8IMTI.E ARSON 

Discussion. Simple arson is the willful and malicious burning or setting 
fire to the property of another under circumstances not amounting to 
aggravated arson. 

The offense includes burning or setting fire to mil or personal property 
of someone other than the offender and, as in aggravated arson, it must be 
shown that the accused set the fire will fully and maliciously. 

Proof . (a) That the accused burned or set fire to certain property of 
another, as alleged; (b) that the property was of the value alleged, or of some 
value; and (r) that the act was willful and malicious. 

206. ARTICLE 127—EXTORTION 

Discussion . Extortion is the communication of threats to another with the 
intention thereby to obtain anything of value, or any acquittance, advantage, 
or immunity. The offense is complete ujK>n communication of the threat with the 
requisite intent, and evidence of the actual or probable success or failure of the 
extortion is immaterial to the determination of guilt. 

A threat may be communicated orally or in writing, so long as it is received 
by the intended victim. An acquittance is a release or discharge from an 
obligation. An intent to obtain any advantage or immunity may include an 
intent to make a person do an act against his will. 
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The throat in extortion may be a throat to do any unlawful injur}* to the 
person or property of the individual threatened or of any member of his family 
or any other person held dear to him; a throat to accuse the individual threat¬ 
ened, or any member of his family or any other person held dear to him, of 
any crime; a throat to expose or impute any deformity or disgrace to the 
individual threatened or to any member of his family or any other person 
held dear to him; it throat to expose any secret affecting the individual threat¬ 
ened or any member of his family or any other person held dear to him; or a 
threat to do any other harm. 

Proof . (a) That the accused communicated certain throats to another, as 
alleged; and ( b ) that he intended to unlawfully obtain something of value, 
or any acquittance, advantage, or immunity, os alleged. 

207. ARTICLE 128—ASSAULT 

a, ASSAULT 

Discussion. An assault is an attempt or offer with unlawful force or 
violence to do Uxlily harm to another, whether or not the attempt or offer is 
consummated. Thus, an offer to do bodily harm to another, as distinguished 
from an attempt to do such harm, is a putting of the other in reasonable 
apprehension that force will at once be applied to his person. Pointing an 
unloaded pistol which the assailant knows to be unloaded at another is not 
an attempt to do bodily harm with the pistol; for the assailant is cognizant 
of his inability to shoot the victim; yet such an act may be an assault if the 
victim is aware of the attack and is put in reasonable apprehension of bodily 
injury. On the other hand, pointing a loaded pistol with intent to shoot it at one 
whose back is turned and who is unaware of the impending application of 
violence to his person, although not a putting in apprehension, may never¬ 
theless lie an assault in the form of an attempt to do bodily harm. Some other 
examples of acts which may constitute an assault are raising a stick over an¬ 
other’s head as if to strike him and causing him to apprehend that lie will be 
struck, striking at another with a cane or fist, assuming a threatening attitude 
and hurrying toward another so as to cause him to apprehend liodily harm, 
and drawing a pistol from a holster or pocket with an actual or apparent—to 
the parson assailed—intent to use it. Preparation not amounting to an overt 
act, such as picking up a stone without any attempt or offer to throw it, does 
not constitute an assault, nor does the men? use of threatening words. 

If the circumstances known to the person menaced clearly negative an 
intent to do bodily harm there is no assault. Thus, if a person accompanies nn 
apparent attempt to strike another by an unequivocal announcement in some 
form of his intention not to strike, there is no assault. For example, if A raises 
a stick and sluikes it at B within striking distance saying, “If you weren't 
an old man, I would knock you down,” no assault has beeai committed. However, 
an offer to inflict bodily injury upon another instantly if he does not comply 
with a demand which the assailant has no lawful right to make is an assault. 
Tims, if A points a pistol at B and says to him, “If you don’t hand over your 
watch I will shoot you,” A has committed an assault upon B. 

An assault may consist of a culpably negligent act or omission which 
foreseeably might and does cause another reasonably to apprehend that force 
will at once be applied to his person. See 198& (Involuntary manslaughter), for 
a discussion of culpable negligence. 
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It is not & defense to a charge of assault that for some reason unknown to 
the a^ilant his attempt wns bound to fail Thus, if a person loads his rifle 
with what he believes to be a good cartridge and, pointing it at another, pulls 
the trigger, he may be guilty of assault although the cartridge was in fact so 
defective that it did not explode. Likewise, if a person in a house shoots through 
the roof at a place where he believes a policeman is concealed, he may be 
guilty of an assault even though the policeman is at another place on the roof. 

If there is a demonstration of violence coupled with an apparent ability 
to inflict bodily injury, so as to cause the person at whom it was directed 
reasonably to apprehend bodily injury unless he retreats to secure his safety, 
and under these circumstances he is compelled to retreat to avoid any im]>endiiig 
danger, the assault is complete, even though the assailant may never have 
been within actual striking distance of the person assailed. There, must, how¬ 
ever, be an apparent present ability to inflict the injury. Thus, to aim a pistol 
at a man at such a distance that it clearly could not injure would not be an 
assault. 

An assault in which the attempt or offer to do bodily harm is consummated 
by the infliction of that harm is called a battery. A lottery is defined as an 
unlawful, and intentional or culpably negligent, application of force to the 
person of another by a material agency used directly or indirectly. It may be 
a batteiw to spit on another, to push a thin! person against him, to set a dog 
at him which bites him, to cut his clothes while he is wearing them though 
without touching or intending to touch his person, to shoot him, to cause him to 
take poison, or to run an automobile against him. A man who fondles against 
her will a woman not his wife commits a battciy, and so does a person who, 
being excused in using force, uses more force than is required. Sending a missile 
into a crowd may be a battery on anyone whom the missile hits. If a culpably 
negligent act or omission causes lx>dily harm to another, it may constitute a 
battery. If bodily harm is inflicted unintentionally and w ithout culpable negli¬ 
gence, however, the offense is not committed. It is not a battery to lay hands on 
another to attract his attention or to seize another to prevent a fall. 

The force applied in a buiteiy may have been directly or indirectly set in 
motion. Thus a battery can be committed by inflicting bodily injury* on a person 
through striking the horse on which he is mounted or the vehicle in which he 
is present, as well as by striking him directly. 

Proof of a battery will support a conviction of assault, for an assault is 
necessarily included in a battery. 

In order to constitute an assault the act of violence must be unlaw ful. It 
must be done without legal justification or excuse (sec 2lGa and b ) and without 
the lawful consent of the person affected. With respect to the excuse of self- 
defense, see 21Cc. 

Proof . (a) That the accused attempted or offered with unlawful force or 
violence to do bodily lmm to a certain person, as alleged, or (6), in the case 
of a consummated assault, that with unlawful force or violence he did bodily 
harm to a certain person, as alleged. 

b. ASSAULTS PERMITTING INCREASED PUNISHMENT BASED ON STATUS OF VICTIM 

Discussion . The maximum permissible punishment for certain assaults 
under Article 128(a) is increased when the victim has a particular status 
or is performing a special function. See Section A, 127c, Table of Maximum 
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Punishments. Assaults with this characteristic are discussed below. See 213/(1) 
for a discussion of assaults with intent to commit certain offenses of a civil 
nature and indecent assaults. 

(1) A**ault upon a commissioned officer, warrant officer, noncommis¬ 
sioned officer, or petty officer. This is an assault committed upon a commissioned 
officer of the armed forces of the United States, or of a friendly foreign power, 
or upon a warrant officer, noncommissioned officer, or petty officer. Knowledge 
by the accused that the person assaulted was a commissioned officer of the 
United States or of a friendly foreign power, or a warrant officer, noncommis¬ 
sioned officer, or petty officer is an essential ingredient of this offense. It is not 
necessary that the victim be superior in rank or command to the accused, that 
he be in the same armed force, or that he be in the execution of his office at tlve 
time of the assault. 

Proof, (a) That the accused assaulted a certain person, as alleged; ( b) 
that the person was a commissioned, warrant, noncommissioned, or petty officer, 
as alleged; and (<?) that the accused knew that the person was a commissioned, 
warrant, noncommissioned, or petty officer, as alleged. 

(2) Assault upon a sentinel or lookout in the execution of his duty, or 
upon a poison in the execution of police duties . This is an assault committed 
upon a sentinel or lookout in the execution of his duty, or upon a person who, in 
the execution of his office, was performing Air Force security police, military 
police, shore patrol, or civil law enforcement duties. 

Proof, (a) That the accused assaulted a certain person, as alleged; (b) 
that the person w*as a sentinel or lookout in the execution of his duty or was a 
person who then had and was in the execution of Air Force security police, 
military police, shore patrol, or civil law enforcement duties, as alleged; and ( o) 
that the accused knew* at the time of the assault that the person was a sentinel or 
lookout in the execution of his duty or was a person who then had and was in 
the execution of Air Force security police, military police, shore* patrol, or civil 
law^ enforcement duties, as alleged. 

(3) Assault consummated by a battery upon a child under sixteen years 
of age. This is an assault consummated by a battery upon a child under the ago 
of sixteen years. 

Proof, (a) That the accused, with unlawful force or violence, did bodily 
harm to a certain person; and (b) that this person was under the age of sixteen 
years. 

r. AGGRAVATED ASSAULT 

Discussion . Article 128(b) defines two kinds of aggravated assault. One is 
an assault with a dangerous wea{>on or other means or force likely to produce 
death or grievous bodily harm. The other is an assault, with or without a w eapon, 
in w’hich the assailant intentionally inflicts grievous bodily harm. 

See 213/ (Various types of offenses under Article 134) as to assaults with 
intent to commit certain offenses of a civil nature and indecent assaults. 

(1) Assault with a dangerous weapon or other means or force likely to 
produce death or grievous bodily harm . A weapon is dangerous when used in 
such a manner that it is likely to produce death or grievous bodily harm. By 
“grievous bodily harm* is meant serious bodily injury. The phrase “or other 
means or force'’ may include any means or instrumentality not normally con- 
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sidered a “weapon.” When th© natural and probable consequence of a particular 
use of any means or force would be death or grievous bodily harm, it may be 
said that the means or force is “likely” to produce that result. The use to which 
a certain kind of instrument is ordinarily put is of no importance with respect 
to the question of its method of employment in a particular case. Thus a bottle, 
a beer glass, a lock, a sugar bowl, a piece of pipe, a piece of wood, boiling water, 
drugs, or a rifle butt may be used in a manner likely to inflict death or grievous 
bodily harm. On the other hand, an unloaded pistol, when presented as a firearm 
and not as a bludgeon, is not a dangerous weapon or a means or force likely to 
produce grievous bodily harm, whether or not the assailant knew it was 
unloaded. 

Willi respect to the offense of aggravated assault with a dangerous 
w eapon or other means or force likely to produce death or grievous bodily harm, 
it is not necessary that death or grievous bodily barm be actually inflicted. 

Proof . (a) That the accused assaulted (see proof of assault) a certain 
person with a certain wea|K>n, means, or force; and ( b ) that the weapon, means, 
or force was used in a manner likely to produce death or grievous bodily harm. 

(2) Assault in which grievous bodily harm is intentionally inflicted. 
“Grievous bodily harm” does not include minor injuries, such as a black eye 
or & bloody nose, but does include fractured or dislocated !x>nes, deep cuts, tom 
members of the body, serious damage to internal organs and other serious bodily 
injuries. 

When grievous bodily harm has been inflicted by means of intentionally 
using force in a manner likely to achieve that result, it may be inferred that 
grievous bodily harm was intended. For example* intentionally knocking a 
person from a height, such as a grandstand, so that the resulting fall breaks his 
leg, is an aggravated assault. On the other hand, striking a person with a fist in 
a sidewalk fight, and thereby causing him to fall in such a fashion that his head 
happens to hit the curbstone and his skull is fractured, is not an aggravated 
assault if no serious injury w r as inflicted by the blow itself for, although the 
fractured skull occurred under such circumstances that had the victim died as 
a result of the fracture the offense might have l>ecn involuntary manslaughter 
(see Art- 110(b) (2)), that injury nevertheless was not a likely, f hat is, a natural 
and probable, consequence of the assailant’s act. 

It is possible, however, to commit this kind of aggravated assault with 
the fists, as when the victim is held by one of several assailants while the others 
heat him with their fists and break his nose or jaw. 

Proof . (a) That the accused assaulted (see proof of assault) a certain 
person; (b) that, grievous bodily barm was thereby inflicted u|>on such person; 
and (c) that the grievous bodily barm was intentionally inflicted. 

208. ARTICLE 120—BURGLARY 

Discussion. Burglary is the breaking and entering in the nighttime of the 
dwelling house of another, with intent to commit an offense punishable under 
Articles 118 through 128, except 123a. These offenses are murder, manslaughter, 
rape and carnal knowledge, larceny and wrongful appropriation, robbery, 
forgery, maiming, sodomy, arson, extortion, and assault In addition, an intent 
to commit an offense which, though not covered by Articles 118 through 128, 
necessarily includes an offense within one of these articles 4 satisfies the intent 
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element of this article. This would include, for example, assaults punishable 
under Article 134, which necessarily include simple assault under Article 128. 

It is immaterial whether the offense intended is committed or even at¬ 
tempted. If the offense is actually intended, it is no defense that its commission 
was impossible. 

To constitute burglary the house must be the dwelling house of another— 
the term “dwelling house” including outhouses within the common inclosure, 
farmyard, or cluster of buildings used as a residence. 

A store is not a subject of burglary unless part of, or also used as, a dwelling 
house, os when the occupant uses another part of the same building as his dwell¬ 
ing, or when the store is habitually slept in by his servants or members of his 
family. 

The house must bo in tlic status of being occupied at the time of the breaking 
and entering. It is not necessary to this status that anyone actually be in it at 
the time of the alleged offense; but if the house has never been occupied at all 
or has been left without any intention of returning to it this status does not 
exist. Separate dwellings within the same building, as a flat in an apartment 
house or a room in a hotel, are subjects of burglary by other tenants or guests, 
and in general by the owner of the building himself. A tent is not a subject of 
burglary. 

There must be a breaking, actual or constructive. Merely to enter through 
a hole left in the wall or roof or through an open window or door, even if left 
only slightly open and pushed farther open by the pea-son entering, will not 
constitute a breaking; but if there is any removal of any part of the house 
designed to prevent entry, other than the moving of a partly open door or 
window, it is sufficient. Opening a closed door or window or othei* similar fixture, 
or cutting out the glass of a window or die netting of a screen is a sufficient 
breaking. The breaking of an inner door by one who has entered the house 
without breaking, or by a servant lawfully within the house who has no au¬ 
thority to enter the particular room, is a sufficient breaking, hut unless such 
a breaking is followed by an entry into the particular room with the requisite 
intent burglary is not committed. 

There is a constructive breaking when the entry is gained by a trick, such 
as concealing oneself in a box; or under false pretense, such as impersonating 
a gas or telephone inspector; or by intimidating the inmates through violence 
or threats into opening the door; or through collusion with a confederate, an 
inmate of the house; or by descending a chimney, even if only a partial descent 
is made and no room is entered. 

An entry must be effected before the offense is complete, hut the entry of 
any part of the body, even a finger, is sufficient; and an insertion into die house 
of an instrument, except merely to facilitate further entrance, is a sufficient 
entry. 

Both the breaking and entry must be in the nighttime, which is the period 
between sunset and sunrise, when there is not sufficient daylight to discern a 
man’s face, and both must l>e done with the intent to commit in the house an 
offense punishable under Articles 118 through 128, except 128a. If, after the 
breaking and entering, the accused commits one or more of these offenses, it 
may be inferred that he intended to commit the offense or offenses at the time 
of the breaking and entering. If the available evidence appears to w arrant such 
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action, the actual commission of the offense alleged in the burglary specification 
to have been intended may be charged in a separate specification. 

Proof, (a) That the accused broke and entered a certain dwclliug house of 
a certain other person, as sj>eeified; (&) that the breaking and entering were 
done in the nighttime; and ( c) that the breaking and entering were done with 
the intent to commit the alleged offense therein. 

209. ARTICLE 130—HOUSEBREAKING 

Discussion. Housebreaking is the unlawful entering of the building or 
structure of another with intent to commit a criminal offense therein. The 
article is not violated by one who enters lawfully, though with intent to commit 
an offense. The offense is broader than burglary in that the place entered is not 
required to be a dwelling house; it is not necessary that the place be occupied; 
it is not essential that there be a breaking; the entry may be either in the night 
or in tli© daytime; and the intent need not be to commit one of the offenses made 
punishable under Articles 118 through 128. The intent to commit some criminal 
offense is an essential element of housebreaking and must be alleged and proved 
in order to support a conviction of this offense. Any act or omission which is 
punishable by courts-martial, except an act or omission constituting a purely 
military offense, is a “criminal offense,” 

The word “building” includes a room, shop, store, office, or apartment in 
a building. As used in this article, the word “structure” refers only to those 
structures which are in the nature of a building or dwelling. Examples of these 
struct ures are a stateroom, hold, or other compartment of a vessel, an inhabitable 
trailer, an inclosed goods truck or freight car, a tent, and a houseboat. It it not 
necessary that the building or structure be in use at the time of the entry. As 
to what constitutes an entry, see 208 (Burglary). 

The principles of the last sentence of the discussion in 208 (Burglary) are 
applicable to housebreaking. 

Proof, (<*) That the accused unlawfully entered a certain building or struc¬ 
ture of a certain other person as specified; and (6) that he intended to commit 
a criminal offense therein, as alleged. 

210. ARTICLE 131—PERJURY 

Discussion. Perjury is the willful and corrupt giving, in a judicial pro¬ 
ceeding or in a course of justice and upon a lawful oath or in any form allowed 
by law to l>e substituted for an oath, of any false testimony material to the 
issue or matter of inquiry. “Judicial proceeding" includes a trial by court- 
martial and “course of justice” includes an investigation conducted under 
Article 32. 

The testimony must be false and must be willfully and corruptly given; 
that is, it must appear that the accused gave the false testimony willfully and 
that h© did not believe it to be true A witness may commit j>erjury by testifying 
that he knows a thing to be true when in fact he either known nothing about it 
at all or is not sure about it, and this is so whether the thing is true or false in 
fact, A witness may also commit jwrjury in testifying falsely as to his belief, 
remembrance, or impression, or as to his judgment or opinion. Thus, if a wit¬ 
ness swears that he does not remember certain matters when in fact he does or 
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testifies that in his opinion a certain person was drunk when in fact he enter¬ 
tains the contrary opinion, he commits perjury if the other elements of the of¬ 
fense are present 

The oath must be one required or authorized by law and must be duly admin¬ 
istered by one authorized to administer it. When a form of oath has been 
prescribed a literal following of that form is not essential; it is sufficient if 
the oath administered conforms in substance to the prescribed form. An oath 
includes an affirmation when the latter is authorized in lieu of an oath. 

It is no defense that the witness voluntarily appeared, or that he was in¬ 
competent as a w itness or that his testimony was given in response to questions 
that he could have declined to answer, unless he was forced to answer over a 
valid claim of privilege. 

The false testimony must be with respect to a material matter, but that 
matter need not be the main issue in the case. Thus, perjury may b© committed 
by giving false testimony with respect to the credibility of a material witness 
or in an affidavit in support of a request for a continuance, as well as by giving 
false testimony with respect to a fact from which a legitimate inference may 
be drawm as to the existence or nonexistence of a fact in issue. Whether the 
allegedly false testimony was w ith respect to a material matter is a question of 
law f to be determined as an interlocutory question. See 576. 

If the accused is charged with having committed jierjury before a court- 
martial, it must be shown that the court-martial w*as duly detailed and con¬ 
stituted. Ordinarily this may be shown by introducing in evidence pertinent 
parts of the record of trial of the cose in which the perjury was allegedly 
committed or by the testimony of a person who was counsel, the military judge, 
or a memlier of the court in that case to the effect that the court was so detailed 
and constituted. 

The falsity of the allegedly perjured statement cannot, except with respect 
to matters which by their nature are not susceptible of direct proof, b© proved 
by circumstantial evidence alone, nor can the falsity of the statement be proved 
by the testimony of a.single witness unless that testimony directly contradicts 
the statement and is corroljorated by other evidence, either direct or circum¬ 
stantial, tending to prove the falsity of the statement. However, documentary 
evidence directly disproving the truth of the statement charged to have been 
perjured need not lie corroborated if the document is an official record showm 
to have been well known to the accused at the time he took the oath or if it 
appears that the documentary evidence had sprung from the accused himself— 
or had in any manner been recognized by him as containing the truth—before 
the allegedly perjured statement was made. 

The fact that the accused did not believe his statement to be true may 
lie proved by testimony of one witness without corroboration or by circum¬ 
stantial evidence. 

Proof . (a) That the accused took an oath or its equivalent in a certain judi¬ 
cial proceeding or course of justice, as alleged; ( b) that the oath was 
administered to the accused in a matter in which an oath was required or 
authorized by law; (c) that the oath was administered by a person having 
authority to do so; (d) that upon the oath the accused willfully gave the testi¬ 
mony alleged; (e) that the testimony was material; (/) that the testimony 
w*a$ false: and ( g) that the accused did not believe the testimony to be true. 
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211. ARTICLE 132—FRAUDS AGAINST THE UNITED STATES 

CU MAJECTG A FALSE OR FRAT7DULENT CLAIM 

Discussion. A claim is a demand for a transfer of ownership of money or 
property and does not include requisitions for the mere use of property. 

Making a claim is a distinct act from presenting it. A claim may be made 
in one place and presented in another. The mere writing of a paper in the form 
of a claim, without any further act to cause the pai>er to become a demand 
against the United States or an officer thereof, does not constitute “making” 
a claim. However, any act placing the claim in official channels constitutes 
“making” a claim, even if that act does not amount to “presenting** the claim. 

The article does not relate to claims against an officer of the United States 
in his private capacity, but to claims against the United States or any officer 
thereof as such. It is not necessary that the claim be allowed or paid or that it 
l>e made by the person to bo benefited bj’ the allowance or payment. The claim 
must be made with knowledge of its fictitious or dishonest character. This 
article does not proscribe claims, however groundless they may be, that arc 
boUevcd by the maker to bo valid, nor claims that are merely made negligently 
or without ordinary prudence. See also the discussion in 21 lb. 

As an example, a false claim is made when an officer having a claim re¬ 
specting property lost in the military service knowingly includes articles that 
were not in fact lost and submits that claim for official action, but only so much 
of the claim as respects the articles not lost is false within tlie meaning of this 
article. 

Proof . (a) That the accused made a cextain claim against the United States 
or an officer thereof, as alleged; (b) that the claim was false or fraudulent in 
the particulars specified; and (c) that when the accused made the claim he 
knew that it was false or fraudulent in these part iculars. 

b. rRKSKXTIKO FOR APPROVAL OR PAYMENT A FALBR OR FRAODCT.F.NT CLAIM 

Discussion. See Discussion in 211 a. 

False and fraudulent claims include not only those containing some mate¬ 
rial false statement, but also claims which the claimant knows to have been 
paid or for some other reason knows he is not authorized to present or upon 
which he knows he has no right to collect. 

The claim must Ik* presented, directly or indirectly, to some j>erson having 
authority to approve or pay it. A false claim may lie tacitly presented, as when 
a j>erson who knows he is not entitled to certain pay accepts it nevertheless, 
without disclosing his disqualification, even though he may not have made any 
verbal representation ns to his entitlement to the pay. Instances of such an 
act are: An enlisted i**rson approaching the pay table when his name is called 
and drawing pay for a period during which he was absent without leave, without 
disclosing the absence; and an officer cashing a pay check which includes an 
amount for a dependency allowance, knowing and not informing the proper 
authorities that there had been a change in his dependency status which re¬ 
sulted in his having no right to the allowance paid. 

Other examples of this offense are presenting to a disbursing officer a false 
final statement, know ing it to be false, and presenting a voucher claiming rations 
or rental allow ances for dependents known not to exist 
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Proof, (a) That the accused presented for approval or payment to a certain 
ficrsnn in the civil or military service of the United States having authority 
to approve or pay it a certain claim against the United States or an officer 
thereof, as alleged; (6) that the claim was false or fraudulent in the particulars 
alleged; and (c) that when the accuser! presented the claim he knew it was 
false or fraudulent in these particulars. 

C. MAKING OR USING A FALSE WRITING OR OTHER PAPER IN CONNECTION WITH 
CLAIMS 

Discussion. See 211a and b. The false or fraudulent statement must be mate¬ 
rial, that is, it must have a tendency to mislead governmental officials in their 
consideration or investigation of the claim. The offense of making a writing 
or other paper known to contain a false or fradudulcnt statement for the pur¬ 
pose of obtaining the approval, allowance, or payment of a claim is complete 
when the writing or paper is made for that purpose, whether or not any use of 
the paper has been attempted and whether or not the claim has been presented. 

Proof, (a) That the accused made or used a certain writing or other paper, 
as alleged; (6) that certain material statements in the writing or other paper 
were false or fraudulent, as alleged; ( c) that the accused knew the statements 
were false or fraudulent; and ( d) that the act of the accused was for the pur¬ 
pose of obtaining the approval, allowance, or payment of a certain claim or 
claims against the United States or an officer thereof, as specified. 

d. FALSE OATII XX CONNECTION WITH Cl .AIMS 

Discussion. Sec 211a and b. 

Proof, (a) That the accused made an oath to a certain fact or to a certain 
writing or other paper, as alleged; ( b) that the oath was false, os alleged; 

(c) that the accused knew it was false : and ( d ) that the act was for the purpose 
of obtaining the approval, allowance, or payment of a certain claim or claims 
against the United States or an officer thereof, as alleged. 

C. FORGERY OF SIGNATURE IN CONNECTION WITH CLAIMS 

Discussion. See 211a and b. See also 202 (Forgery). Any fraudulent mak¬ 
ing of the signature of another, whether or not an attempt is made to imitate 
the handwriting, is forging or counterfeiting. 

Proof, (a) That the accused forged or counterfeited the signature of a 
certain person on a certain writing or other paper as specified; or that he used 
the forged or counterfeited signature of a certain person, knowing the signa¬ 
ture to l>e forged or counterfeited, as alleged; and (b) that his act was for the 
puqmsc of obtaining the approval, allowance, or payment of a certain claim 
against, the United States or an officer thereof, as alleged. 

/. DELIVERING LESS THAN AMOUNT CAUED FOR BY RECEIPT 

Discussion. With respect to this offense it is immaterial by what means, 
whether deceit, collusion, or otherwise, the accused effected the transaction, 
or what his purpose was in 9o doing. 

The giving by a disbursing officer of the full amount called for by a receipt 
but in excess of the amount properly due, then receiving back the excess over 
the amount due and the insertion by a disbursing officer upon a receipt signed 
in blank of the amount properly due, after paying to the creditor a less amount, 
are examples of this offense. 
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Proof . (a) That the accused had charge, possession, custody, or control of 
certain money or property of the United States furnished or intended for the 
armed forces thereof, as alleged; (6) that he obtained a certificate or receipt 
for a certain amount or quantity of that money or property, as alleged; (c) 
that for the certificate or receipt he knowingly delivered to a certain person 
having authority to receive it an amount or quantity of the money or property 
less than the amount or quantity thereof specified in the certificate or receipt; 
and (d) the value of the undelivered money or property, as alleged. 

g. MAKING OR DELIVERING RECEIPT WITHOUT HAVING FULL KNOWLEDGE THAT 
IT IS TRUE 

Discussion. When, for instance, an officer or other person subject to military 
law is authorized to make or deliver any paper certifying the receipt of any 
proj>erty of the United States furnished or intended for the armed forces 
thereof, and a receipt or other paper is presented to him for signature stating 
that a certain amount of supplies has been furnished by a certain contractor, 
it is his duty l>efore signing the paper to know that the full amount of supplies 
therein stated to have been furnished has in fact l>een furnished, and that the 
statements contained in the paper are true. If, with intent to defraud the 
United States, he signs the paper without that knowledge, he is guilty of a 
violation of this section of the article; and if he signs the paper without this 
knowledge, it may be inferred that he intended to defraud the United States. 

Proof, (a) That the accused was authorized to make or deliver a paper 
certifying the receipt from a certain person of certain property of the United 
States furnished or intended for (he armed forces thereof, as alleged; (ft) that 
lie made or delivered to that person a certificate of receipt, ns alleged; (e) that 
lie made or delivered the certificate without having full knowledge of the truth 
of a certain material statement or statements therein; (d) that his act was 
done with intent to defraud the United States; and (<?) the amount involved, 
as alleged. 

212. ARTICLE 133—CONDUCT UNBECOMING AN OFFICER 
AND A GENTLEMAN 

Discussion . The conduct contemplated may be that of a commissioned 
officer of either sex or of a cadet or midshipman. When applied to a female 
officer the term “gentleman” is the equivalent of “gentlewoman.” 

Conduct violative of this article is action or behavior in an official capacity 
which, in dishonoring or disgracing the individual as an officer, seriously 
compromises his character as a gentleman, or action or behavior in an unofficial 
or private capacity which, in dishonoring or disgracing the individual per¬ 
sonally, seriously compromises his standing as an officer. There are certain 
moral attributes common to the ideal officer and the perfect gentleman, a lack 
of which is indicated by acts of dishonesty or unfair dealing, of indecency or 
indecorum, or of lawlessness, injustice, or cruelty. Not everyone is or can lie 
expected to meet ideal moral standards, but there is a limit of tolerance below 
which the individual standards of an officer, cadet, or midshipman cannot fall 
without seriously compromising his standing as an officer, cadet, or midship¬ 
man or his character as a gentleman. This article contemplates conduct by a 
commissioned officer, cadet, or midshipman which, taking all the circumstances 
into consideration, is thus compromising. This article includes acts made 
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punishable by any other article, provided these acts amount to conduct unbe¬ 
coming an officer and a gentleman. Thus a commissioned officer who steals 
property violates both this article and Article 121. 

Instances of violation of this article are knowingly making a false official 
statement; dishonorable failure to pay debts; opening and reading the letters 
of another without authority; using insulting or defamatory language to 
another officer in his presence or about him to other military persons; being 
grossly drunk and conspicuously disorderly in a public place; public associa¬ 
tion with notorious prostitutes; committing or attempting to commit a crime 
involving moral turpitude; and failing without a good cause to support his 
family. 

Whenever the offense charged is the same as a specific offense set forth in 
the manual, the elements of proof are the same as those set forth in the para¬ 
graph which treats that specific offense, with the additional requirement that 
the act or omission constitutes conduct unbecoming an officer and gentleman. 

Proof . (a) That the accused did or omitted to do the acts, as alleged; 
and (6) that, under the circumstances, these acts or omissions constituted con¬ 
duct unbecoming an officer and gentleman. 

213. ARTICLE 134—GENERAL ARTICLE 

a. GENERAL 

Discussion. Article 134 makes punishable all acts not specifically pro¬ 
scribed in any other article of the code when they amount to disorders or 
neglects to the prejudice of good order and discipline in tho armed forces or 
to conduct of a nature to bring discredit upon the armed forces, or constitute 
noncapital crimes or offenses denounced by enactment of Congress or under 
authority of Congress. If conduct of this nature is specifically made punish¬ 
able by another article, it should Ik* charged as a violation of that article; and 
if it is not specifically made punishable by another article, it should be charged 
as a violation of Article 134. But see 212. The specification alleging a violation 
of Article 134 need not expressly allege that the conduct was a disorder or 
neglect, or that it was of a nature to bring discredit upon the armed forces, or 
that it constituted a crime or offense not capital. Under a specification alleging 
a violation of Article 134, a finding of guilty may properly be returned if the 
court-martial is convinced beyond a reasonable doubt that the acts of the 
accused constituted a disorder or neglect to the prejudice of good order and 
discipline in the armed forces, that his conduct was of a nature to bring dis¬ 
credit upon the armed forces, or that his conduct violated an applicable statute 
enacted by or under authority of Congress. The same conduct may constitute 
a disorder or neglect to the prejudice of good order and discipline in the armed 
forces and at the same time be of a nature to bring discredit upon the armed 
forces. Although evidence presented at the trial of an offense alleged under 
Article 134 may be insufficient to establish the commission of a crime or offense 
not capital, it may nevertheless be sufficient to establish a disorder or neglect 
to the prejudice of good order and discipline or service-discrediting conduct 
and thus support a conviction. See 213d. 
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b. DISORDERS AND NEGLECTS TO TIIE PREJUDICE OF GOOD ORDER AND DISCIFIJNB 
IN THE ARMED FORCES 

Discussion . The disorders and neglects punishable under this clause of 
Article 134 include those acts or omissions to the prejudice of good order and 
discipline not specifically mentioned in other articles. 

“To the prejudice of good order and discipline” refers only to acts directly 
prejudicial to good order and discipline and not to acts which are prejudicial 
only in a remote or indirect sense. Almost any irregular or improper act on the 
part of a inemlier of the military sendee could be regarded as prejudicial in 
some indirect or remote sense; however, the article does not contemplate these 
distant effects. It is confined to cases in which the prejudice is reasonably direct 
and palpable. 

Instances of prejudicial disorders and neglects in the case of an officer are 
rendering himself unfit for duty by excessive use of intoxicants or drugs; 
drunkenness; and allowing a member of his command to go on duty knowing 
him to be drunk. 

Instances of prejudicial disorders and neglects in the case of enlisted per¬ 
sons are appearing in improper uniform; wrongfully abusive use of military 
vehicles; careless discharge of firearms; and impersonating an officer. 

A breach of a custom of the service may result in a violation of this clause 
of Article 134. In its legal sense the word “custom” imports something more 
than a method of procedure or a mode of conduct or behavior which is merely 
of frequent or usual occurrence. Custom arises out of long established practices 
which by common consent have attained the force of law in the military or 
other community affected by them. There can l>o no such thing as a custom 
that is contrary to existing law or regulation. A custom which has not been 
adopted by existing statute or regulation ceases to exist when its olxservance lias 
been long abandoned. Main' customs of the service are now set forth in regula¬ 
tions of the various armed forces. Violat ions of these customs should be charged 
under Article 92 as violations of the regulations in which they appear. 

It is a violation of this article wrongfully to possess or use marihuana or a 
habit forming narcotic drug. Possession or use of marihuana or a habit forming 
narcotic drug may be inferred to be wrongful unless the contrary appears. 
A jierson’s possession or use of a drug is innocent when the drug has 
been duly prescribed for him by a physician and the prescription has not been 
obtained by fraud, when he possesses it in the ]>erformance of his duty, or 
when his possession or use of marihuana or a narcotic drug is without knowl¬ 
edge of the presence or the nature of the substance (see 154«(4)). If an issue 
is raised by the evidence as to whether possession or use by an accused charged 
with this offense was innocent on one of these grounds, a showing that it was 
not innocent on that ground becomes a requirement of proof. 

C. CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE ARMED FORCES 

Discussion « “Discredit” as here used means “to injure the reputation of.” 
This clause of Article 134 makes punishable conduct which has a tendency to 
bring the service into disrepute or which tends to lower it in public esteem. 
Any discreditable conduct not denounced by a specific article of the code is 
punishable under this clause. Acts in violation of local civil law may be punished 
if they are of a nature to bring discredit upon the aimed forces. Included 
within the conduct which may be found to be within the proscription of this 
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clause are adultery, bigamy, negligent homicide, fleeing the scene of an accident, 
indecent acts, and dishonorable failure to pay debts. 

d. GENERAL REQUIREMENT OF PROOF UNDER ARTICLE 134 

The proof required for conviction of an offense under Article 134 depends 
upon the nature of the misconduct charged. If the conduct is punished as a 
crime or offense not capital (213e), the proof must establish every element of the 
crime or offense as required by the applicable law. One element of proof com¬ 
mon to every case tried under Article 134, except one tried as a crime or offense 
not capital, is that the conduct of the accused, under the circumstances, was to 
the prejudice of good order and discipline in the armed forces or was of a 
nature to bring discredit u]>on the armed forces. This element is common to all 
the offenses discussed in 213/ and should be included in instructions as to the 
elements of these offenses, in addition to their specific elements. Subject to the 
foregoing, an offense under either of the first two clauses of Article 134 requires 
tho following proof: 

(1) That the accused did or failed to do the acts, as alleged; and 

(2) Tliat under the circumstances his conduct was to the prejudice of good 
order and discipline in the armed forces or was of a nature to bring discredit 
upon the armed forces. 

C. < TIMES AND OFFENSES NOT CAPITAL 

Crimes and offenses not capital which are referred to and made punishable 
by Article 134 include those nets or omissions, not made punishable by another 
article, which are denounced as noncapital crimes or offenses by enactments of 
Congress or under authority of Congress and made triable in the Federal civil 
courts. 

State nnd foreign laws are not included within the crimes and offenses not 
capita] referred to in Article 134 and violations thereof may not be prosecuted 
as such except insofar as State law becomes Federal law of local application 
under section 13 of title 18 of the United States Code. On the other hand, an 
act which is a violation of a State law or a foreign law* may constitute a dis¬ 
order or neglect to the prejudice of good order and discipline or conduct of a 
nature to bring discredit upon the anned forces and so be punishable under 
the first or second clause of Article 134. 

For the pnq>ose of court-martial jurisdiction, the laws which may be ap¬ 
plied under the clause, “crimes and offenses not capital,” are divided into two 
groups: 

(1) Crimes and offenses of unlimited applieatioru Certain noncapital 
crimes and offenses denounced by the United StntCsS Code, such as counter¬ 
feiting (18 U.S.C. §471), various frauds against the Government not 
denounced by Article 132, nnd other offenses which are directly injurious 
to the Government nnd an? made punishable w herever committed are made 
applicable under the third clause of Article 134 to all persons subject to 
the code regardless of where the wrongful act. or omission occurred. Tho 
Narcotic Drugs Import and Export Act. (21 U.S.C. §§ 171-185) falls within 
this group, being applicable to the importation of proscribed drugs not 
only into areas over which the United States is sovereign but also into 
territories subject to the control of the United States for a special purpose, 

• including military installations on foreign soil. 
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(2) Crimes and offenses of local application. Those noncapital crimes 
and offenses which are listed in the United States Code but which are lim¬ 
ited in their applicability to the special maritime and territorial jurisdic¬ 
tion of the United States as defined in the United States Code,, those 
applicable within the continental United StAtes, and those included in 
the law of the District of Columbia, in the law of a Commonwealth, 
Territory or possession of the United StAtes, and in the laws applicable in 
reservations or places over which the United States has exclusive juris¬ 
diction or concurrent jurisdiction with a State, which are not specifically 
included in another article of the code, arc made applicable under Article 
154 to all persons subject to the code who commit these crimes or offenses 
within the geographical boundaries of the areas in which they are ap¬ 
plicable. For the law applicable in a reservation or a place over which the 
United States has exclusive jurisdiction or concurrent jurisdiction with a 
State, see 18 U.S.C. g 13. A person subject to the code cannot be prosecuted 
under the third clause of Article 134 for having committed a crime or 
offense, not capital, if the act occurred in a place where the law in question 
did not apply. For example, a person cannot be prosecuted under the third 
clause of Article 134 for having committed a crime or offense, not capital, 
when the act occurred in occupied foreign territory merely because that 
act would have been an offense against the law of the District of Columbia 
if it had been committed there. Such an act might, however, regardless of 
where committed, in a proper case be prosecuted under the first or second 
clause of Article 134 as a disorder or neglect to the prejudice of good order 
and discipline or as an offense of a nature to bring discredit upon the 
armed forces, 

* /. VARIOUS TYPES OF OFFENSES UNDER ARTICIJI 134 

(1) ASSAULTS INVOLVING INTENT TO COMMIT CERTAIN OFFENSES OF A CIVIL 
NATURE 

Discussion. Seo 207 (Assault). The assaults here designated as being 
punishable under Article 134 are those perpetrated with intent to commit 
murder, voluntary manslaughter, rape, robbery, sodomy, arson, burglary, or 
housebreaking. An assault with intent to commit an offense is not necessarily 
the equivalent of an attempt to commit the intended offense, for an assault 
can be committed with intent to commit an offense without achieving that degree 
of proximity to consummation of an intended offense which is essential to an 
attempt. See 159. 

Some of the.se assaults will be discussed below. 

(a) Assault with intent to murder. This is an assault committed with 
a specific intent to kill, under such circumstances that, if death resulted there¬ 
from, the offense of murder would have been committed. To constitute an as¬ 
sault with intent to murder with a firearm, it is not necessary that the weapon 
be discharged; and in no case is the actual infliction of injury necessary. Thus, 
if a man with intent to murder another deliberately assaults him by shooting 
at him, the fact that he misses does not alter the character of the offense. When 
the intent to murder exists, the fad that for some unknown reason the actual 
consummation of the murder by the means employed is impossible is not a 
defense if the means are apparently adapted to the end in view. Thus, if a 
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person intending to murder another loads his rifle with what he believes to be 
a live cartridge and aims and discharges his rifle at the other, it is no defense 
that, by accident, he used a dummy cartridge. 

The intent to murder need not be directed against the person assaulted 
if the assault is committed with intent to murder some person. If the accused, 
intending to murder A, shoots at B f mistaking him for A, he is guilty of as¬ 
saulting B with intent to murder him. Also, if a man fires into a group with 
intent to murder someone, he is guilty of an assault with intent to murder each 
member of the group. 

(b) Assault With intent to commit voluntary manslaughter. This is 
an assault committed with a specific intent to kill under such circumstances 
that, if death resulted therefrom, the offense of voluntary manslaughter would 
have been committed. There can be no assault with intent to commit involuntary 
manslaughter, for involuntary manslaughter is not a crime capable of being 
intentionally committed. 

(c) Assault with intent to commit rape. This is an assault committed 
by a man witli a specific intent to have sexual intercourse with a woman not his 
w'ife by force and without her consent. The accused must have intended to 
overcome any resistance by force, actual or constructive, and to penetrate the 
woman’s person. Any lesser intent will not suffice. Indecent advances and 
importunities, however earnest, not accompanied by such an intent, do not 
constitute this offense, nor do mere preparations to rape not amounting to an 
assault. Thus, if a man, intending to rape a woman, conceals himself in her 
room to await a favorable opportunity to execute his design, but before the 
opportunity arises is discovered and flees, he is not guilty of an assault with 
intent to commit rape. 

No actual touching is necessary. If a man enters a woman’s room and 
gets in the bed where she is for the purpose of raping her, he commits the offense 
under discussion although he does not touch the woman. 

Once an assault with intent to commit rape is made, it is no defense that 
the man voluntarily desisted. 

Lesser offenses that may be included in a charge of assault witli intent 
to rape are indecent assault and assault, 

(rf) Assault with intent to rob. This is an assault committed with a 
specific intent to steal property by taking it from the person or in the presence 
of another, against his will, by means of force or violence or putting him in 
fear. The fact that the accused intended to take only money and that the 
person he intended to rob had none is not a defense. 

(e) Assault with intent to commit sodomy. The assault must be against 
a human being and must be committed w r ith a specific intent to commit sodomy. 
Any lesser intent, or different intent, will not suffice. 

Proof, (a) That the accused assaulted a certain person, as alleged; (6) 
that the accused at the time of the assault had a specific intent to kill, as 
required for murder or voluntary manslaughter, or to commit rape, robbery, 
sodomy, arson, burglary, or housebreaking, as alleged; and (<?) that, under the 
circumstances, the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or w as of a nature to bring discredit upon the 
armed forces. 
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(2) INDECENT ASSAULT 

Discussion . See 207 (Assault). An indecent assault is the taking by a 
man of indecent, lewd, or lascivious liberties with the person of a female not his 
wife without her consent and against her will, with intent to gratify his lust or 
sexual desires. In a proper case indecent assault may be an included offense of 
assault with intent to commit rape. 

Proof . (a) That the accused assaulted a certain female not his wife by 
taking indecent, lewd, or lascivious liberties with her person; (6) that the acts 
were done with intent to gratify the lust or sexual desires of the accused; and 
(c) that, under the circumstances, the conduct of the accused was to the 
prejudice of good order and discipline in the armed forces or was of a nature to 
bring discredit upon the armed forces. 

(3) INDECENT ACTS WITH A CHILD UNDER THE AGE Or 10 YEARS 

Discussion . This offense consists of taking any immoral, improper or 
indecent liberties with, or the commission of any lewd or lascivious act upon 
or with the body of any child of either sex under the age of 16 years with the 
specific intent of arousing, appealing to, or gratifying the lust or passions or 
sexual desires, either of the person committing the act, or of the child, or of both. 
When the accused is charged with taking indecent liberties, the liberties must be 
taken in the physical presence of the child, but it is not essential that the evi¬ 
dence show physical contact between the accused and the child. Thus, one who 
with the requisite intent exposes his private parts to a child under the age of 
sixteen years may be found guilty of this offense. Nonconsent by the child to the 
act or conduct is not essential to this offense, nor is consent a defense. 

Proof . (a) That the accused took certain immoral, improper or indecent 
liberties with a certain child, as alleged; or that he performed a certain lewd 
or lascivious act upon or with the body of a certain child, as alleged; (6) that 
the child was under the age of 16 years, as nllcged; (c) that the intent of the 
accused was to arouse, appeal to, or gratify the lust or passions or sexual desires 
of the accused or the child or both, as alleged; and ( d ) that, under the cir¬ 
cumstances, the conduct of the accused was to the prejudice of good order and 
discipline in the armed forces or was of a nature to bring discredit upon the 
armed forces. 

(4) FALSE SWEARING 

Discussion . False swearing is the making under lawful oath, not in a 
judicial proceeding or course of justice, of any false statement, oral or written, 
not believing the statement to be true. It may consist, for example, in making a 
false oath to an affidavit. The oath may be taken before any person authorized by 
law to administer oaths. See Article 136 and chapter XXII as to the authority 
of certain persons to administer oaths, and see 147a as to taking judicial notice 
of the signatures of persons authorized to administer oaths. An oath includes an 
affirmation when the latter is authorized in lieu of an oath. 

The principles set forth in the last two paragraphs of the discussion of 
perjury in 210 apply also to false swearing. 

Proof . (a) That the accused took an oath or its equivalent, as alleged; 
(If) that the oath was administered to the accused in a matter in which an oath 
was required or authorized by law; (c) that the oath was administered by a 
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person having authority to do so; (</) that upon this oath the accused made or 
subscribed a certain statement, as alleged; (c) that the statement was false; 
(/) that the accused did not believe the statement to be true; and ($r) that, 
under the circumstances, the conduct of the accused was to the prejudice of 
good order and discipline in the armed forces or was of a nature to bring dis¬ 
credit upon the armed forces, 

(5) DISLOYAL STATEMENT UNDERMINING DISCIPLINE AND LOTALTY 

Discussion. Certain disloyal statements by military personnel may lack 
the necessary elements to constitute an offense under 18 U.S.C. §§2385, 2387, 
and 2388, hut nevertheless, under the circumstances, be punishable as conduct to 
the prejudice of good order and discipline or conduct reflecting discredit upon 
the armed forces. Examples are utterances designed to promote disloyalty or 
disaffection among troops, as praising the enemy, attacking the war aims of the 
United States, or denouncing our form of government. 

Proof. (a) That the accused made the disloyal statement, as alleged; 
(6) that the accused at the time of making the statement did so with the 
design alleged; and ( c) that, under the circumstances, the conduct of the 
accused was to the prejudice of good order and discipline in the armed forces or 
was of a nature to bring discredit upon the armed forces. 

(0) MISPRISION or A FELONY 

Discussion . A person who has knowledge of the actual commission of 
a felony by another and who conceals and does not as soon as possible make 
known the same to the civil or military authorities is guilty of misprision of the 
felony. Any offense of a civil nature punishable under the authority of the 
code by death or by confinement for a term exceeding one year is a felony. A 
mere failure or refusal to disclose the felony without some positive act of 
concealment does not make one guilty of this offense. Making a false entry 
in an account book for the purpose of concealing & felonious theft committed 
by another, and intimidating a witness of a felony, are examples of a positive 
act of concealment . 

Proof, (a) That the accused had knowledge of the actual commission 
of a felony by another; (&) that he concealed and did not as soon as possible 
make known the felony to the civil or military authorities; and (e) that, under 
the circumstances, the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a nature to bring discredit upon 
the armed forces. 

(7) DISHONORABLE FAILURE TO PAY DEBTS 

Discussion. A dishonorable failure to pay a just debt under circum¬ 
stances which bring or tend to bring discredit upon the armed forces or which 
are prejudicial to good order and discipline in the armed forces is an offense 
under this article. More than mere negligence in the nonpayment is necessary. 
The failure to pay must be characterized by deceit, evasion, false promises, or 
other distinctly culpable circumstances indicating a deliberate nonpayment or 
grossly indifferent attitude toward one's just obligations. 

For a debt to form the basis for this offense, the accused must not have had 
a defense, or an equivalent offset or counterclaim, either in fact or according 
to his belief, at the time alleged. The offense should not be charged if there 
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was a genuine dispute between the parties as to the facts or law relating to 
the debt which would affect the obligation of the accused to pay. The offense 
is not committed if the creditor or creditors involved are satisfied with the con¬ 
duct of the debtor with respect to payment. 

The length of the period of nonpayment and any denial of his indebted¬ 
ness which the accused may have made may tend to prove that his conduct was 
dishonorable, but the court-martial may convict only if it finds from all of the 
evidence that his conduct was in fact dishonorable. 

A commissioned officer may be tried for this offense under either Article 
133 or Article 134, as the circumstances may warrant. 

Proof . (a) That the accused was indebted to a certain person or entity 
in a certain sum, as alleged; (ft) that the debt became due and payable on or 
about a certain date, as alleged; (<?) that at the time alleged while the debt was 
still due and payable, the accused dishonorably failed to pay the debt; and (d) 
that, under the circumstances, the conduct of the accused was to the prejudice of 
good order and discipline in the armed forces or was of a nature to bring dis¬ 
credit upon the armed forces. 

(8) DISHONORABLE FAILURE TO MAINTAIN FUNDS FOR PAYMENT OF CHECKS 

Discussion. One who, having made and uttered a check, thereafter 
dishonorably fails to maintain sufficient funds in or credit with the drawee 
bank for its payment upon presentment, is chargeable under this article. This 
offense differs from the offense denounced by Article 123a in that there need 
be no intent to defraud or deceive at the time of making, drawing, uttering or 
delivery, and that the accused need not know at that time that he did not or 
would not have sufficient funds for payment. The gist of the offense lies in the 
conduct of the accused after uttering the instrument. 

Mere negligence in maintaining one’s bank balance is insufficient as a 
basis for this offense, and the accused’s conduct must reflect bad faith or gross 
indifference in this regard. As in 213/(7), dishonorable conduct of the accused 
is necessary, and the other principles discussed in 213/(7) likewise apply. 

Proof . (a) That the accused made and uttered a certain check, as alleged; 
(6) that thereafter the accused dishonorably failed to maintain funds in or 
credit with the drawee bank for payment of the check upon its presentment for 
payment in due course; and ( c) that, under the circumstances, the conduct of 
the accused was to the prejudice of good order and discipline in the armed forces 
or was of a nature to bring discredit upon the armed forces. 

(0) BIGAMY 

Discussion . Bigamy is the contracting of another marriage by one who 
already lias a lawful spouse living. If a prior marriage was void, it will have 
created no status of “lawful spouse.” However, if it was merely voidable and has 
not been voided by competent court action, this circumstance is no defense. A 
belief that a prior marriage has !>eon terminated by divorce, death of the other 
spouse, or otherwise, constitutes a defease only if the belief was reasonable 

Proof . (a) That, at the time and place alleged, the accused married a 
certain person, as alleged; (&) that, at the time of this marriage there existed 
a prior valid marriage entered into by the accused with auotlier person, as 
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alleged* which prior marriage was then undissolved; and (c) that* under the 
circumstances* the conduct of the accused was to the prejudice of good order and 
discipline in the armed forces or was of a nature to bring discredit upon the 
armed forces. 

(10) COMMUNICATING A THREAT 

Discussion. This offense consists of wrongfully communicating an 
avowed present determination or intent to injure the person, property, or 
reputation of another presently or in tlie future. The communication may be 
made to tlie person threatened or to another. To establish the threat it is neces¬ 
sary to show that (lie declaration in question was made. It is not necessary, 
however, that the accused actually entertained the intention stated in the 
declaration. However, a declaration made under circumstances which reveal 
it to be in jest or for an innocent or legitimate purpose, or which contradict the 
expressed intent to commit the act, does not constitute this offense. Nor is the 
offense committed by the mere statement of intent to commit an unlawful act 
not involving injury to another. 

Proof, (a) That the accused communicated certain language expressing 
a present determination or intent wrongfully to injure another person, as 
alleged, presently or in the future; (6) that the communication was made 
known to that person or to a third person, as alleged; (c) that the communica¬ 
tion was wrongful and without justification or excuse; and ( J) that, under the 
circumstance's, the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a nature to bring discredit upon 
the armed forces. 

(11) FAf.SE AND UNAUTHORIZED PASSES, PERMITS, DISCHARGE CERTIFICATES, 
AND IDENTIFICATION CARDS 

Discussion. Certain acts with respect to military or official passes* per¬ 
mits, discharge certificates, or identification cards may lx? punishable under 
this article. The wrongful use* possession* sale, or other disposition of a*false 
or unauthorized pass* permit, discharge certificate* or identification card with 
knowledge that it was false or unauthorized may be charged under this article. 
Although it is not necessary that the use, possession* sale, or disposition of 
the document be with an intent to deceive or defraud, the use or possession of 
a false or unauthorized document with such an intent is an aggravating cir¬ 
cumstance authorizing more severe punishment. See 127c. See also 202A for 
a definition of intent to deceive and intent to defraud. The false making or 
altering of a military or official pass, permit, discharge certificate, or identifica¬ 
tion card may also be chargee! under this article. As to this offense, there is no 
requirement of knowledge or of an intent to deceive or defraud. ITie phrase 
“military or official pass, permit, discharge certificate, or identification card” 
includes, as well os the more usual forms of these documents, all documents 
issued by any governmental agency for the purpose of identification and copies 
ami facsimiles thereof. 

Proof. Wrongful use or possession of a false or unauthorized pass , 
permit, discharge certificate, or identification card, (a) That tlie accused wrong¬ 
fully used or had in his po*»ession a certain military or official pass, permit* 
discharge certificate* or identification card, as alleged; (6) that the pass, per¬ 
mit, discharge certificate, or identification card was false or unauthorized as 
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alleged; (c) that the accused knew that the pass, permit, discharge certificate, 
or identification card was false or unauthorised, as alleged; (rf) that, under the 
circumstances, the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a nature to bring discredit upon 
the armed forces; and, if alleged, (r) that the use or possession was with 
intent to deceive or defraud. 

Wrongful sale or disposition of a p< emit, discharge certificate or 
identification card . (a) That the accused wrongfully sold or disposed of a 
certain military or official pass, |>ermit, discharge certificate, or identification 
card, as alleged; (6) that the pass, permit, discharge certificate, or identifica¬ 
tion card was false or unauthorized, as alleged; ( c) that the accused knew 
that the pass, [>ermit, discharge certificate, or identification card was false or 
unauthorized, as alleged; and ( d) that, under the circumstances, the conduct 
of the accused was to the prejudice of good order and discipline in the armed 
forces or was of a nature to bring discredit upon the armed forces. 

Falsely making or altering a pass, permit^ discharge certificate , or 
ielcntification card, (a) That the accused wrongfully and falsely made or 
altered a certain military or official pass, permit, discharge certificate, or 
identification card, as alleged; and (6) that, under the circumstances, the con¬ 
duct of the accused was to the prejudice of good order and discipline in the 
armed forces or was of a nature to bring discredit upon the armed forces. 

(12) NEGLIGENT HOMICIDE 

Discussion. Negligent homicide is any unlaw ful homicide which is the 
result of simple negligence. Simple negligence is a lesser degree of carelessness 
than culpable negligence. See 198ft. It is the absence of due care, that is, an act 
or omission of a person wdio is under a duty to use due care which exhibits a 
lack of that degree of care for the safety of others which a reasonably prudent 
man would have exercised under the same or similar circumstances. 

Proof, (a) That the person named or described is dead; ( b ) that his 
death was unlawfully caused by the acts or omissions of the accused, as 
alleged; (c) that the acts or omissions of the accused constituted negligence; 
and (d) that, under the circumstances, the conduct of the accused w\os to the 
prejudice of good order and discipline in the armed forces or was of a nature 
to bring discredit upon the armed forces. 

(13) OFFENSES AGAINST CORRECTIONAL CUSTODY 

Discussion. Escape from correctional custody is the act of a person 
undergoing the punishment of correctional custody pursuant to Article 15 
(131c(4)) who, before being set at liberty by proper authority, casts otf any 
physical restraint imposed by his custodian or by the place or conditions of 
custody. Breach of restraint during correctional custody is the act of a person 
undergoing the punishment who, in the absence of physical restraint imposed 
by a custodian or by the place or conditions of custody, breaches any form of 

the manner of determining 

Proof. Escape from correctional custody, (a) That the accused was duly 
placed in correctional custody; (ft) that, at the time and place alleged, the 
accused freed himself from the physical restraint of his correctional custody, 
as alleged, before having been released therefrom by proper authority; and 


restraint imposed during this period. See 57ft as t< 
the legality of the imposition of correctional custody 
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(e) that, under the circumstances, the conduct of the accused was to the preju¬ 
dice of good order and discipline in the armed forces or was of a nature to 
bring discredit upon the armed forces, 

Preach of correctional custody, (a) That the accused was duly placed 
in correctional custody; (6) that while in such correctional custody, a certain 
restraint was imposed upon the accused; (c?) that, at the time and place alleged, 
the accused broke this restraint, l*>fore having been released from the correc¬ 
tional custody or relieved of the restraint by proper authority; and ( d ) that, 
under the circumstances, the conduct of the accused was to the prejudice of 
good order and discipline in the armed forces or was of a nature to bring 
discredit upon the armed forces. 

(11) kkckivixg stolkx property 

Discussion . “Receiving stolen property*’ is the receiving, buying, or 
concealing of any article or thing of value, the property of another person, 
with knowledge that the article or thing has Ijeen stolen. 

While an actual thief is not criminally liable for receiving the property 
lie has stolen, one who may be criminally responsible as a principal to the 
larceny, when not the actual thief (156), can be convicted of knowingly receiv¬ 
ing the stolen property under Article 184. Thus, if A procures B to steal several 
items, agreeing to pay him a certain price for them, and B subsequently steals 
them and delivers them to A, A can l>e found guilty of knowingly receiving 
stolen property despite the fact that his conduct would make him guilty of 
larceny as a principal. 

Proof . (a) That the accused received, bought, or concealed certain 
properly of a value alleged; (5) that the property belonged to another person 
named or described; ( c) that the property had been stolen; (d) that the 
accused then knew that the property had been stolen; and (e) that, under the 
circumstances, the conduct of the accused was to the prejudice of good order 
and discipline in tfte armed forces or was of a nature to bring discredit upon 
the armed forces. 
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Chapter XXIX 

MATTERS OF DEFENSE 


GENERAL-MOTIONS IN BAR OF TRIAL-SPECIAL DEFENSES 

214. GENERAL. For the purpose of this chapter, matters of defense in¬ 
clude: (1) various motions by the defense in bar of trial which, while ordinarily 
not relating to the guilt or innocence of the accused, may result in a dismissal 
of the charges; (2) certain special defenses which deny, either wholly or 
partially, the criminal responsibility of the accused. 

Except for a motion raising the question of the accused's mental responsi¬ 
bility at the time of the alleged offense, motions in bar of trial do not reach the 
issue of the accused’s guilt or innocence of the offense charged. When success¬ 
ful, they result in a dismissal of the charges to which they relate or a continuance 
of the trial without an actual determination of the guilt or innocence of the 
accused. Included among these matters are motions to dismiss for lack of juris¬ 
diction or because of the running of the period of the statute of limitations and 
motions based on former jeopardy, pardon, constructive condonation of deser¬ 
tion, former punishment, and denial of a sj>eedy trial. These are discussed in 215. 

Special defenses, sometimes called affirmative defenses, are those which, 
although not denying that the objective acts charged were committed by the 
accused, do deny, either wholly or partially, criminal responsibility for those 
acts. Tlius, in a larceny prosecution the defense may lie based on evidence show¬ 
ing that the accused mistakenly believed that he had the owner’s permission to 
take the article, or that he mistakenly believed the article was his, or that he 
was too drunk to form the requisite intent, or that he was forced to take the 
article by another who threatened him with immediate death or grevious !>odily 
harm if he did not do so, or that he was not mentally responsible for the act. 
In these examples, the special defenses of mistake of fact, mistake of law, in¬ 
ability to form the requisite intent, coercion, and insanity, respectively, arc 
raised for the consideration of the members of the court. For a discussion of 
drunkenness and mistake of fact or law, see 154u(3), (4), and (5). For a dis¬ 
cussion of mental responsibility, see 1206. Other defenses of this specialized 
nature are discussed in 216. The defenses of mistaken identity, alibi, and good 
character arc not special defenses, as they tend to deny the commission by the 
accused of the objective acts charged. 

The burden of proof to establish the guilt of the accused beyond a reason¬ 
able doubt is upon the Government, lx>th with respect to those elements of the 
offense which must be established in every case and with respect to issues in¬ 
volving special defenses which arc raised by the evidence. 

A special defense may be raised by evidence presented by cither the defense 
or the prosecut ion, or at the request of the members of the court. Thus, in a 
larceny trial, the issue of lack of intent to steal may be raised by the testimony 
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of prosecution witnesses ns to tlie intoxication of the accused at or about the 
time of the alleged theft. However, evidence raising n special defense usually 
is presented by the defense. When any special defense is raised by the evidence, 
the memliers of the court-martial must be instructed ns to the defense nnd that 
they may not find the accused guilty of the offense affected thereby unless they 
are convinced beyond a reasonable doubt that the basis of the special defense 
does not exist. See 73 and 154a(8), (4), and (5). 

215. MOTIONS IN BAR OF TRIAL, a. Lack of jurisdiction . Court- 
martial proceedings without jurisdiction over either the person or the offense 
charged are a nullity. See 9,11, and 086. 

6. Former jeopardy. No person may, without his consent, he tried a second 
time for the same offense (Art. 44(a)). No proceeding in wdiich an accused 
has been found guilty by a court-martial upon any charge or specification is 
a trial in the sense of Article 44 until the finding of guilty has Income final 
after review of the case has been fully completed (Art. 44(b)). Thus, if the 
convening authority disapproves the findings and sentence of a court-martial, 
he may, except where there is a lack of sufficient evidence in the record to sup¬ 
port the findings, order a rehearing (Art. 63(a)). Likewise, if the Court of 
Military Review or the Court of Military Appeals sets aside the findings and 
sentence of a court-martial, it may, except where the setting aside is based on 
lack of sufficient evidence in the record to support the findings, order a rehear¬ 
ing (Arts. 66(d), 67(e)). 

A proceeding which, after the introduction of evidence on the issue of the 
guilt or innocence of the accused but before a finding, is dismissed or terminated 
by the convening authority or on a motion of the prosecution for failure of 
available evidence or witnesses without any fault of the accused is a trial in 
the sense of Article 44(c). The word “terminated* as used herein means a final 
conclusion of the hearing and not a mere continuance for the purpose of ob¬ 
taining additional evidence or for any other purpose. Except as provided in 
Article 44(c), a proceeding is not a trial in the sense of Article 44 if, because 
of urgent military necessity or other good cause in the interest of justice, it was 
terminated before findings (56). As to the effect of a declaration of a mistrial, 
see 56c(3). 

The commission of certain acts may constitute an offen.se under the code 
and also an offense under other Federal criminal statutes. These offenses are 
considered to 1 h» the same in the sense of Article 44. Accordingly, the same acta 
constituting an offense against the United States cannot, after the accused has 
been tried by a court deriving its authority from the United States, be made the 
basis of a trial by court-martial for the same acts without his consent. ITowever, 
the commission of certain acts may also constitute an offense under the code 
and an offense under State or foreign law. These offenses are not the same within 
the sense of Article 44. Thus, trial by a State or foreign court does not bar a 
subsequent trial by court-martial. However, the authority to try an accused by 
court-martial under those circumstances may be limited by regulations of the 
Secretary of a Department* Additionally, the authority to try an accused by 
court-martial following a trial in a foreign court may be limited by treaty or 
international agreement. 

In general, once a person has been tried for an offense in the sense of Article 
44, he cannot without his consent l>e tried for an offense necessarily included 
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therein. When once tried for a lesser offense, an accused cannot be tried for a 
major offense which differs from the lesser offense in degree only. Thus, a trial 
for manslaughter may be interposed in bar of trial for the same homicide sub* 
sequently charged as murder because both offenses involve the same unlawful 
killing and arc distinguished from each other only by the state of mind of the 
accused. On the other hand, a trial for a homicide is not barred by a former 
trial for an assault and battery. See 716, however, for an example of a case in 
which the doctrine of res judicata may be asserted after acquittal of an in¬ 
cluded offense. A trial for absence without leave (Art. 80) bars trial for the 
same absence charged as desertion and vice versa if the same enlistment is in¬ 
volved in both eases, as both offenses involve the same unauthorized absence. 
But when a person in the military service deserts and reenlists, trial for absence 
without leave from the second enlistment does not bar trial for desertion from 
the first enlistment, although the same period of time may in part Im> involved 
in both cases. 

c. Former punishment . Punishment imposed under Article 15 will bar a 
subsequent trial by court-martial for a minor offense for which the punishment 
was inqx>scd. Likewise, punishment for a minor disciplinary infraction imposed 
under Article 13, or regulations issued thereunder, is a bar to a later court- 
martial trial for that offense. In either of these instances, a serious crime result¬ 
ing from the same act or omission of the aroused may subsequently be tried by 
court-martial. Whether an infraction punished under Article 13 is minor is 
determined by a consideration of the same factors as in the ease of Article 15 
punishment* See 1286 for a discussion of the meaning of “minor offense” under 
Article 15. Even in a case in which former punishment is not a bar to a subse¬ 
quent trial by court-martial, evidence thereof is relevant in determining the 
sentence to be adjudged. 

d . Statute of limitations . Except for certain offenses for which there is 
no limitation as to time (Art. -13(a)), a |>erson charged with an offense under the 
code is not liable to l>e tried by court-mart ial unless the statute of limitations has 
l**en tolled (Art. 43(d)), extended (Art. 43(e)), or suspended (Art, 43(f)),if 
sworn charges have not been received by the officer exercising summary court- 
martial jurisdiction over the command within the period of time—either two or 
three years after the commission of the offense—specified in Article 43. 

Certain offenses, such as wrongful cohabitation, are continuing offenses, and 
the accused cannot avail himself of the statute of limitations for any part of con¬ 
tinuing offenses not within tiie bar of the statute of limitations. Al>sence with¬ 
out leave (Art. 86),desertion (Art. 85), and fraudulent enlistment (Art. 83(1)) 
are not continuing offenses and are committed, respectively, on the date the per¬ 
son absents himself, deserts, or first receives pay or allowances under the enlist¬ 
ment. Although the crime of conspiracy is not a continuing offense, it is not com¬ 
mitted within the meaning of the statute of limitations until the last overt act 
is committed by any conspirator. If sworn charges have l>ecn received by an offi¬ 
cer exercising summary court-martial jurisdiction over the command within the 
period of the statute, the charges may !>e amended on the original charge sheet 
after the period has ended if the amendment does not change the nature of the 
offense charged. See 3 3d. However, if new charge's are drafted or if the amend¬ 
ment changes the nature of the offense charged the statute of limitations will 
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apply and upon motion by the accused will bar prosecution for that offcarue. 

Sec 6 Sc. 

In applying this statute the court will be guided by the crime or offense as 
described in the specification, and not by the article stated in the charge. Thus, 
if an offense properly chargeable under Article 121 is erroneously charged under 
Article 134, the limitation is nevertheless three years rather than two years. 

e. Speedy trial. An accused is entitled to be tried within a reasonable time 
after l>eing placed under a restraint such as restriction, arrest, or confinement or 
after charges are preferred See Article 10. If trial is unreasonably delayed, the 
accused is entitled upon timely motion to dismissal of the affected charges. Ordi¬ 
narily, only the time after the inception of the accused’s restraint or after the 
preferring of charges is considered for this purpose, and any delay in preferring 
charges, if the accused has not been restrained, is considered only in connection 
with the statute of limitations. If the delay in bringing the accused to trial has 
been unreasonable and has precluded his obtaining a fair trial or has seriously 
interfered with the preparation of his defense, he may have l>oen denied due 
process. 

When the accused s right to a sj>mly trial is in issue, the prosecution has the 
burden of accounting for the time which it took to bring the accused to trial. 
Generally, imposition of restraint or preferring of charges, whichever was first, 
starts the period of time for which the Government must account for proceeding 
with reasonable dispatch in bringing the accused to trial. 

Matters to be considered in determining whether the time elapsed has been 
unreasonable include, for example: whether the accused has earlier demanded 
trial and, if so, when: whether any j>ortion of the delay was at the instance of 
the defense; how much time was reasonably required for pretrial processing, 
investigation, and preparation; whether the delay or any part thereof was arbi¬ 
trary or oppressive; and whether the accused was in pretrial restraint and, if 
so, the nature of that restraint. See (58/. 

f . Pardon. See 68c. 

g. Constructive condonation of desertion. See 68/. 

h. Grant or promise of immunity. See 68A. 

216. SPECIAL DEFENSES, a. Justification. A death, injury, or other 
act caused or done in the proper performance of a legal duty is justified and not 
unlawful. The duty may be imposed by statute, regulation, or orders. Tlius, the 
use of force by a policeman in the proper execution of a lawful npprehension, 
when reasonably necessary, is justified because the duty to apprehend is imposed 
by law ful authority. 

b. Excuse: Accident or misadventure. A death, injury, or other event 
which occurs as the result of an accident or misadventure in doing a law ful act 
in a lawful manner is excusable. For oilier instances of excuse, see c through g 
below. 

c. Self-defense. The defense of self-defense when the accused intended 
to kill or to inflict grievous bodily harm is composed of two elements. First, the 
surrounding circumstances must have been such that reasonable grounds existed 
to apprehend that death or grievous Ixidily harm w^as about to be inflicted on 
the accused or on a person he could lawfully defend and the accused must in 
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fact have had such an apprehension. Secondly, the accused must lmvc believed 
that the force he used was necessary for protection against death or grievous 
bodily harm. 

The test for the first element, insofar as it related to reasonableness, is 
whether, (considering all the circumstances, a reasonable, prudent person would 
believe that there was ground to apprehend death or grievous bodily harm. This 
test is objective in nature, and accordingly such matters as emotional instability 
or drunkenness on the part of the accused are irrelevant in this connection. On 
the oilier hand, such matters as the relative height, weight, general build of the 
antagonists and tlie possibility of a safe retreat are ordinarily relevant with re¬ 
spect to this test. The test for the second element, that the accused believed the 
force which he used was necessary to protect against death or grievous bodily 
harm, is subjective in nature. The accused is not objectively limited to the use of 
reasonable force. Accordingly, such matters as tlie accused's emotional control 
and intelligence are relevant in determining his actual belief as to the force 
necessary to repel the attack. See also 138/(3) as to evidence admissible on the 
issue of self-defense. 

Self-defense is a defense of necessity. Unless the accused had withdrawn 
in good faith, he is generally not entitled to this defenso if he was an aggressor, 
engaged in mutual combat, or provoked an attack upon himself. If the accused 
uses force in excess of that believed by him to be necessary for defense, ho 
becomes an aggressor and is not entitled to this defense. 

When there is reasonable ground for the apprehension of an injury less 
than death.or grievous bodily harm, the accused is entitled to use such force as 
he believes necessary to defend against this injury so long as this force is less 
than that which can reasonably be thought likely to-produce grievous bodily 
harm or death. If, in using this lesser degree of force, an unintentional death 
results which would not have boon reasonably anticipated, this death is excus¬ 
able. The issue is whether, had the victim not died as a result of the encounter, 
the accused would lie amenable to punishment for assault and battery. 

d. Obedience to apparently laicful orders . An order requiring the per¬ 
formance of a military duty may l* inferred to be legal. An act performed 
manifestly beyond tlie scope of authority, or pursuant to an order that a man 
of ordinary sense and understanding would know to be illegal, or in a wanton 
manner in the discharge of a lawful duty, is not excusable. 

e. Entrapment . Entrapment is a defense which exists when the criminal 
design originates with Government agents, or jiersons cooperating with them, 
and they implant in the mind of an innocent i>erson the disposition to commit 
tlie alleged offense and thus induce its commission. What is meant by “innocent” 
in this connection is the absence of a predisposition or state of mind which 
readily responds to the opportunity furnished by the Government agents or 
|>ersons cooperating with them to commit the forbidden act with which the 
accused is charged. “Innocent” in the context of entrapment means that the 
accused would not have perpet rated the crime with which lie is presently 
charged but for the enticement of one of these persons. The fact that persons 
acting for the Government merely afford opportunities or facilities for the com¬ 
mission of the offense does not constitute entrapment. Entrapment occurs only 
when the criminal conduct was the product of the creative activity of law- 
enforcement officials, See 138y(C). 
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f. Coercion or duress. Except when he kills an innocent person, a person 
cannot properly lie convicted for committing an act for which he would 
otherwise be criminally responsible if his participation in it is caused by the 
degree of coercion or duress recognized in law as a defense. This degree of 
coercion or duress is a reasonably grounded fear on the part of the actor that 
he would be immediately killed or would immediately suffer serious bodily 
injury if lie did not commit the act. The fear compelling the act must be of 
immediate death or serious bodily injury and not of an injury in the future or 
of an injury to reputation or property. The threat must continue throughout the 
perpetration of the act. If the accused has a reasonable opportunity to avoid 
committing the act without subjecting himself to the threatened danger, his act 
is not excusable. 

g. Physical or financial inability. The inability of an accused through 
no fault of his own to comply with the terms of an order to perform a military 
duty constitutes a defense. Thus, one who has suffered an injury which incapaci¬ 
tates him to the extent that he is physically not able to carry out an oilier is not 
guilty of w illful disobedience or failure to obey that order. Also, a soldier who 
is given an order to purchase required uniforms but is unable to do so because 
of inability to obtain the necessary funds is not guilty of willful disobedience 
or failure to obey that order. However, if the physical or financial inability of 
the accused occurred through his own fault or design after the accused had 
knowledge of the order or duty imposed, it will not constitute an excuse. 


19 -* 






FEDERAL REGISTER 


Appendix 1 

CONSTITUTION 
OF THE UNITED STATES 


10897 


1787 


We the People of Uie United State* *. In Order to form a more perfei-t Union, establish Justice, 
insure domestic Tranquility, provide for tbe common defence, promote the general Wel¬ 
fare, and secure tho Blessings of Liberty to ourselves and our Posterity, do ordain and 
establish tills Constitution for the United States of America. 

ARTICLE I 


Section 1. All legislative Powers herein grantinl shall be rested In n Congress of the 
United State*, which shall consist of a Senate and House of Representative*. 

Section 2. The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors In each State shall have 
the Qualifications nsjulslte for Electors of the most numerous Branch of the State 
Legislature. 

No Person shall be a Representative who shall not have attained to the Age of twenty 
five Years, and been seven Years a Cltlxen of the United States, and who shall not, when 
elected, be an Inhabitant of that State In which he shall be chosen. 

* Represents 11 %*es and direct Taxes shall be apportioned among the several States which 
may be included within this Union, according to their resjiecUve Numbers, which shall be 
determined by adding to the whole Number of free Persons, Including those bound to Service 
for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The 
actual Enumeration shall he made within three Years after the first Meeting of the Congress 
of the United States, and within every subsequent Term of ten Years, In such Manner as 
they shall by Law direct. The Number of Representatives shall not exceed one for every 
thirty Thousand, hut each State shall have at Loa^t one Representative; and until such 
enumeration shall lie made, the State of New Hampshire shall be entitled to chuse three, 
Massachusetts eight, Rhode-Islnnd and Providence Plantations one, Connecticut five, New- 
York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten. 
North Carolina five. South Caroline five, and Georgia three. 

Whim vacancies happen in the Representation from any State, the Executive Authority 
thereof shall Issue Writs of Election to fill such Vacancies. 

The House of Representatives shrill chuse their Speaker and other officers; and shnll 
have the sole Power of Impeachment 

“Section 3. The Sennte of the United States shall bo composed of two Senators from 
each State, chosen by the Legislature thereof, for six Years; and each Senator shall have 
one Vote. 

Immediately after they shall tie nvsembled In Consequence of the first Election, they 
shall l»e divided ns equally as may be into three Classes. The Seats of the Senators of the 
first Class shall be vacated at the Expiration of the second Year, of the second Class at the 
Explratiou of the fourth Year, and of the third Clara at the Expiration of the sixth Year, ao 
that one third may be chosen every second Year; and. If Vacancies happen by Resignation, 
or otherwise, during the Rpow of the legislature of any State, the Executive thereof may 
make temporary Appointments until the next Meeting of the Legislature, which shall then 
fill such Vacancies. 


1 TliU clause hat been affected by the 14th and lStb amendments. 

* This section has been affected by the 17th amendment. 


No. 134—Pt. II—Sec. 


-13 


Al-1 








10898 


FEDERAL REGISTER 


Art. I, • 7 APPENDIX 1 

No Person shall tie a Senator who shall not have attained to tike Age of thirty Years, and 
been nine Yearn a Citizen of the United States, and who ithall not, when elected, be an 
Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall have 
no Vote, unless they be equally divided. 

The Senate shall chuae their other Officers, and also a President pro tempore. In the 
Absence of the Vice President, or when he shall exercise the Office of President of the 
United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting for that 
Purpise. they shall be an Ooath or Affirmation. When the President of the United States is 
tried, the Chief Justice shall preside: And no Person shall be convicted without the Con¬ 
currence of two thirds of the Members present. 

Judgment In Cases of Impeachment shall not extend further than to removal from 
Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the 
United States: but the Party convicted shall nevertheless be liable and subject to Indict* 
merit. Trial, Judgment and Punishment, according to Law. 

Section 4. The Times, Places and Manner of holding Elections for Senators and Repre¬ 
sentatives, shall be prescribed In each State by the legislature thereof; but the Congress 
may at any time by law make or alter such Regulations, except as to the Places of chuslng 
Senators. 

•The Congress shall assemble at least once til every Year, and such Meeting shall be 
on the first Monday in December, unless they shnll by I*aw appoint a different Day. 

Section 5. Each House shall be the Judge of the Elections, Returns and Qualifications of 
its own Members, and a Majority of each shall constitute a Quoruift to do Dullness; but a 
•mailer Number may adjourn from day to day, and may be authorised to compel the Attend¬ 
ance of absent Members, In such Manner, and under such Penalties as each House may 
provide. 

Each House may determine the Rules of Its Proceedings, punish Its Members for dis¬ 
orderly Behaviour, and, with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time publish the 
same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and 
Nays of the Members of either House on any question shall, at the Desire of one fifth of 
those Present, be entered on the Journal. 

Neither nouse, during the Session of Congress, shall, without the Content of the other, 
adjourn for more than three days, nor to any other Place than that In which the two House* 
shall be sitting. 

Section 6. The Senators and Representative* shall receive a Compensation for their 
Services, to be ascertained by Law*, and paid out of the Treasury of the United States. They 
shall In all Cases, except Treason, Felony and Breach of the Peace, be privileged from 
Arrest during tlieir Attendance at the Session of their respective Houses, and in going 
to and returning from the same; and for any Speech or Debate in either House, they shall 
not be questioned In any other Place. 

No Senator or Representative shall, during the Time for which he was elected, be 
appointed to any civil Office under the Authority of the United States, which shall have 
been created, or the Emoluments whereof shall have been encreased during such time; 
and no Person holding any Office under the United States, shall be a Member of either nouse 
during his Continuance In Office. 

Section 7. All Bills for raising Revenue shall originate in the House of Representatives; 
but the Senate may propose or concur with Amendments us on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, 
before It become a Law, be presented to the President of the United States; If he approve 
he shall sign it, but If not be shall return it, with his Objections to that House In which it 
shall have originated, who shall enter the Objections at large on their Journal, and pro¬ 
ceed to reconsider IL If after such Reconsideration two thirds of that House shall agree to 
pass the Bill, it shall be sent, together with the Objections, to the other House, by which 
it shall likewise tie reconsidered, and If approved by two thirds of that House, it shall 
become a Law. But in all such Cases the Votes of both Houses shall be determined by yeas 
and Nays, and the Names of the Persons voting for and against the Bill shall be entered 

1 TbU diUNf ba» been affected by the 20th amendment. 


A1-2 







FEDERAL REGISTER 


10899 


CONSTITUTION Art. I, I 9 

on the Journal of ouch House respectively. If any Bill shall not be returned by the President 
within ten Days (Sundays excepted) after It shall have been presented to him, the Same 
•hall be a Law, in like Manner aa if he had signed it, unless the Congress by their Adjourn¬ 
ment prevent Ita Return, In which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of 
Representatives may be necessary (except on a question of Adjournment) shall be presented 
to the President of the United States; and before the Same shall take Effect, shall l>e 
approved by him, or being disapproved by him, shall lw* repassed by two thirds of the Senate 
and House of Representatives, according to the Rules and Limitations prescribed in the 
Case of a BUL 

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence and general Welfare of 
the United States; but all Duties, Inqiosta and Excises shall be uniform throughout the 
United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of 
Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of 
Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current Coin of the 
United States; 

To establish Post Offices and post Road* ; 

To promote tho Progress of Science and useful Art*, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and pfinish Piracies and Felonies committed on the high fleas, and Offences 
against the I-aw of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning 
Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall be for a 
longer Term than two Yean#; 

To provide and maintain a Nary; 

To make Rules for the Government and Regulation of the land and naval Forces; 

To provide for calling forth tho Militia to execute the Laws of the Union, suppreaR 
Insurrections ami repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and for governing such 
Part of them as may be employed in the Service of the United States, reserving to tho 
State* respectively, the Appointment of the Officers, and the Authority of training tho 
Militia according to the discipline prescribed by Congress; 

To exercise exclusive Legislation In nil Cases whatsoever, over such District (not ex¬ 
ceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government of the United States, and to exerelse like 
Authority over all Places purchased by the Consent of the Legislature of the State in 
which the Same shall be, for the Erection of Forts, Magazines, Arsenal*. dock-Ynrds, and 
other needful Buildings:—And 

To make all Laws which shall 1 k» necessary and proper for carrying Into Execution the 
foregoing Powers, and all other Powers vested by tills Constitution In the Government of 
the United States, or in any Department or Officer thereof. 

Section 9. The Migration or Importation of such Persona as any of the States now 
existing shall think proper to admit, shall not be prohibited by tho Cougrcs* prior to the 
Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such 
Imi>ortntion. not exceeding ten dollars for each Person. 

The Privilege of the Writ of Habeas Corpus shall not l»e sujqiendod, unless when in Case# 
of Rebellion or Invasion the public Safety may require It 

No Bill of Attainder or ex post facto Law shall be passed. 

No Capitation, or other direct. Tax shall be laid, unless in Proportion to the Census or 
Enumeration herein before directed to lie taken. 
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No Tax or Duty shall be laid on Article* exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue to the Porta 
of one State over those of another: nor shall Vessels bound to, or from, one State, be 
obliged to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but In Consequence of Appropriations 
made by law; and a regular Statement and Account of the Receipts and Expenditures of 
all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person bedding any 
Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of 
any present, Emolument. Office, or Title, of any kind whatever, from any King. Prince, or 
foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grnnt 
Letter* of Marque and Reprisal; coin Money; emit Rill* of Credit; make any Thing but 
gold and silver Coin n Tender In Payment of Debt*; pas* any Rill of Attainder, ex post 
facto Law, or Law Impairing the Obligation of Contracts, or grnnt any Title of Nobility. 

No Stale shall, without the Consent of the Congress, lay any Imjiosts or Duties ou 
Imports or Export*, except what imiy be absolutely necessary for executing Its inspection 
laws; and the net Produce of all Duties and Impost*, laid by any State on Import* or 
Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall 
be subject to the Revision and Controul of the Congress. 

No Stale shall, without the Consent of Congress, lay any Duty of Tonnnge, keep Troops, 
or Ships of War In time of Pence, enter Into any Agreement or Comport with another State, 
or with a foreign Power, or engage In War, unless actually Invaded, or In such Imminent 
Danger a* will not admit of delay. 

ARTICLE U 

Section 1. The executive Power shall be vested in a President of the United State* of 
America. He shall hold his Office during the Term of four Years, and, together with the 
Vice President, choseu for the same Term, be elected, a* follow* 

Each State shall appoint. In such Manner as the Legislature thereof may direct, a 
Number of Electors, equal to the whole Number of Senators mid Representatives to which 
the State may be entitled In the Congress: but no 8euator or Representative, or Person 
holding an Office of Trust or Profit under the United States, shall be appointed nn Elector. 

•The Electors shall meet in their respect!re States, and vote by Ballot for two Persona, 
of whom oue at least shall not be au Inhabitant of the same State with themselves. And they 
shall make a List of all the Persons voted for, and of the Number of Votes for each; which 
Li at they shall fdgn and certify, and transmit sealed to the Sent of the Government of the 
United States, directed to the President of the Senate. The President of the Senate shall. 
In the Presence of the Senate and House of Representative*, open all the Certificate*, and 
the Vote* shall then he counted. The Person having the greatest Number of Votes shall be 
the President, if such Number be a Majority of the whole Number of Electors appointed; 
and if there be more than oue who have such Majority, and have an equal Number of Votea, 
then the House of Representative* shall immediately chusc by Ballot one of them for 
President; and If uo Person have a Majority, then from the five highest on the Lint the 
said House shall in like Manner chuae the President. But in chusing the President, the Votes 
shall he taken by States, the Representation from each State having on^ Vote; a quorum 
for this Purpose shall consist of a Member or Member* from two thirds of the 8tate*, and a 
Majority of ail the State* shall be necessary to a Choice. In every Case, after the Choice 
of the President, the Person having the greatest Number of Vote* of the Electors shall be 
the Vice President. But If there should remain two or more who have equal Votes, the 
Senate shall chusc from them by Ballot the Vice President, 

The Congress may determine the Time of chusing the Electors, and the Day ou which 
they shall give their Votes; which Day shall be the same throughout the United State*. 

No Person except a natural bora CitlKcn, or a Citixen of the United States, at the time 
of the Adoption of this Constitution, shall he eligible to the Office of President; neither shall 
any Person be eligible to that Office who shall not have attfliued to the Age of thirty five 
Years, and been fourteen Year* a Resident within the United States. 

* This datitc baa tern affected by the 12th amendment. 
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In Case of the Removal of the President from Office, or of his Ddath, Resignation, or 
Inability to discharge the Powers and Duties of the wild Office, the Same shall devolve on 
the Vice President, and the Congress may by Law provide for the Cane of Removal, Death, 

Resignation or Inability, both of the President and Vice President; declaring what Officer 
shall then act as President, and such Officer shall act accordingly, until the Disability be 
removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Service*, a Compensation, which 
shall neither be eocreased nor diminished during the Period for which he shall have been 
elected, and he shall not receive within that Period any other Emolument from the United 
States, or any of them. 

Before ho enter on the Execution of his Office, he shall take the following Oath or 
Affirmation:—“I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United 8tates, and will to the best of my Ability, preserve, protect and 
defend the Constitution of the United States.” 

Section 2. The President shall be Commander In Chief of the Army and Navy of the 
United States, and of the Militia of the several States, when called Into the actual Service 
of the United States; he may require the Opinion, in writing, of the principal Officer In 
each of the executive Departments, upon any Subject relating to the Duties of their respec¬ 
tive Offices, and he shall have Power to grant Reprieves and Pardons for Offences against 
the United States, except In Cases of Impeachment. 

lie shMll have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur; and he shall nomlnnte, and 
by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public 
Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United 
States, whose Appointments are not herein otherwise provided for, and which shall he 
established by Law; but the Congress may by Law vest the Appointment of such inferior 
Officers, as they think proj*er, In the President atone. In the Courts of I^iw, or in the Ileads 
of Departments, 

The President shall have Power to fill up nil Vacancies that may happen during the 
Recess of the Senate, by granting Commissions which shall expire at the End of their next 
Session. 

Section 3. He shall from time to time give to the Congress Information of the State of 
the Union, and recommend to their Consideration such Measures as he shall Judge necessary 
and expedient; he may, on extraordinary Occasions, convene both Houses, or either of 
them, and In Case of Disagreement between them, with Respect to the Time of Adjournment, 
he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors 
and other public Ministers; he shall take Care that the Laws be faithfully executed, and 
shall Commission all the Officers of tl»e United States. 

Section 4. The President, Vice President and all civil Officers of the United States, shall 
be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors. 

ARTICLE III 

Section 1. The judicial Power of the United States, shall be vested In one supremo Court, 
and In such Inferior Courts as the Congress may from time to time ordain and establish. 

The Judges, both of the supreme and inferior Courts, shall hold their Offices during good 
Behaviour, and shall, at stated Times, receive for their Services, a ComitcnsAtlon, which 
shall not be diminished during their Continuance In Office. 

Section 2. The Judicial Power shall extend to all Cases, in Law and Equity, arising under 
tills Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority;—to all Cases affecting Ambassadors, other public Ministers 
and Consuls;—to all Cases of admiralty and maritime Jurisdictionto Controversies to 
which the United States shall be it Partyto Controversies between two or more States;— 
between a State and Citizens of another Statebetween Citizens of different States;— 
between Citlxens of the same State claiming Lands under Grants of different States, and 
between a State, or the Citizen* thereof, and foreign States. Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in 
which a State shall be Party, the supreme Court shall have original Jurisdiction. In all tho 
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other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, loth as 
to Law ami Fuel, with such Exceptions, and under such Regulations as the Congress shall 
make. 

The Trial of all Crimes, except In Cases of Impeachment, shall he by Jury; and such 
Trial shall be held in the State where the said Crimes shall have been committed; but when 
not committed within any State, the Trial shall be at such Place or Places as the Congress 
may by Law have directed. 

Section 3. Treuson against the United States, shall constat only in levying War against 
them, or In adhering to their Enemies, giving them Aid and Comfort No Person shall be 
convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on 
Confession in open Court 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder 
of Treason shall work Corruption of Blood, or Forfeiture excel* during the Life of the 
Person attainted. 


ARTICLE IV 

Section 1. Full Faith and Credit shall be given In each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the Congress may by general Law* pro- 
scribe the Manner In which such Acta, Records and Proceedings shall be proved, and the 
Effect thereof. 

Section 2. The Citherns of each State shall be entitled to all Privileges and Immunities 
of Citizens In the several States. 

A Person charged In any State with Treason, Felony, or other Crime, who shall flee 
from Justice, and be found in another State, shall on Demand of the executive Authority 
of the State from w*hlch he fled, be delivered up, to be removed to the State having Juris¬ 
diction of the Crime. 

No Person held to Service or Labour In one 8tatc, under the Lawn thereof, escaping 
Into another, shall, in Consequence of any Uw or Regulation therein, be discharged from 
auch Service or Labour, but shall be delivered up on Claim of the Party to whom such 
Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; but no new 
State shall be formed or erected within the Jurisdiction of any other State; nor any State 
be formed by the Junction of two or more Suites, or Parts of States, without the Consent 
of the Legislatures of the States concerned as well as of the Congress. 

The Cougress shall have Power to dispose of and make all needful Rules and Regula¬ 
tions reflecting the Territory or other Projierty belonging to the United States; and 
nothing In this Constitution shall be so constrmd ns to Prejudice any Claims of the United 
States, or of any particular State. 

Section 4. The United States shall guarantee to every State in thla Union a Republican 
Form of Government, and shall protect each of them against Invasion; and on Application 
of the legislature, or of the Executive (when the Legislature cannot be convened) against 
domestic Violence. 


ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem It nis'essary, shall pro¬ 
pose Amendments to this Constitution, or, on the Application of the Legislatures of two 
thirds of the several States, shall call a Convention for proposing Amendments, which, In 
either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when 
ratified by the Legislatures of three fourth* of the several States, or by Conventions in 
three fourths thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that no Amendment which may be made prior to the Year One 
thousand eight hundred and eight shall In any Manner affect the first and fourth Clauses 
In the Ninth Section of the first Article; and that no State, without Its Consent, shall be 
deprived of Us equal Suffrage in the Senate. 
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ARTICLE VI 

All Debts contracted and Engagements entered Into, before the Adoption of this Con¬ 
stitution, shall be as valid against the United States under this Constitution, as under the 
Confederation. 

This Constitution, and the Laws of the United States which shall be mude In Pur¬ 
suance thereof; and all Treaties wade, or which shall bo made, under the Authority of the 
United State*, ahull be the supreme Law of the Laud; and the Judges In every State shall 
be bound thereby, any Tiling In the Constitution or Laws of any State to the Contrary 
notwithstanding. 

The Senator* and Representatives before mentioned, and the Monitors of the several 
State Legislatures, and all executive and judicial Officers, both of the United States and 
of the several States, ahull to bound by Oath or Affirmation, to support this Constitution; 
but no religious Test shall ever to required a* a Qualification to any Office or public Trust 
under tin* United States. 


ARTICLE VH 

The Ratification of the Conventions of nine Stntes, shall to sufficient for the Establish¬ 
ment of this Constitution between the States so ratifying the Same. 

Articles in Addition to, and Amendment of, the Constitution of the United States of 
America, Proposed by Congress, and Ratified by the Legislatures of the Sevcrat States 
Pursuant to the Fifth Article of the Original Constitution 

AMENDMENT I 

Congress shall make no law reflecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of Kjieeeh, or of the press; or the right of 
the pts>ple |»eaceahly to assemble, arid to petition the Government for a retires* of grievances. 

AMENDMENT II 

A well regulated Militia, being necessary to the security of a free State, I ho right of 
the i>eople to keep and tour Anns, shall not to Infringed. 

AMENDMENT III 

No Soldier shall. In time of peace to quartered In any house, wirhont the consent of the 
Owner, nor in time of war, tint In a manner to be prescribed by law. 

AMENDMENT TV 

The right of the people to to secure In their persona, houses, impcrs, and effects, against 
unreasonable searches and seizures, shall not to violated, and no Warrants shall Issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to to searched, and the persons or tiling* to to seized. 

AMENDMENT V 

No person shall to held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except In cases arising In the land or naval 
forces, or In the Miiltla, when In actual service in time of War or public danger; nor shall 
any person to subject for the same offence to to twice put In jeopardy of life or limb; nor 
shall be covu|>ellcd in any criminal cane to to a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private property to taken 
for public use, without Just comiiemmtion. 
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AMENDMENT VI 

In all criminal prosecution*, Ihe accused shall enjoy the right to a speedy and public 
trial, by an Impartial jury of the State and district wherein the crime shall have t>een com¬ 
mitted, which district shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted with the wltncNaes against him; 
to have compulsory process for obtaining witnesses In his favor, and to have the Assistance 
of Counsel for his defence. 

AMENDMENT VII 


In Suits at common law, where the value In controversy shall exceed twenty dollars, 
the right of trial by Jury shall be preserved, and no fact tried by a jury, shall lie otherwise 
reexamined in any C-ourt of the United States, than according to the rulea of the common 
law. 

AMENDMENT VIII 


Excessive hall shall not be required, nor excessive tines Imposed, nor cruel and unusual 
punishments Inflicted. 


AMENDMENT IX 


The enumeration in the ConstItutIon, of certain rights, shall not be construed to deny 
or disparage others retained by the jicot4e. 

AMENDMENT X 


The powers not delegated to the United States by the Constitution, nor prohibited by 
It to the States, are reserved to the States respectively, or to the people. 

AMENDMENT XI 


The Judicial jiower of the United Stales shall not he construed to extend to any suit In 
law or equity, commenced or prosecuted against one of the United State* by Citizens of an¬ 
other State, or by Citizens or Subjects of any Foreign State. 

AMENDMENT XII 


The Electors shall meet In their respective states, and vote by ballot for President and 
Vice-President, one of whom, at least, shall not be an inhabitant of the same state with 
themselves; they shall name In their ballots the person voted for as President, and In dis¬ 
tinct ballots the person voted for as Vice-President, and they shall make distinct lists of 
all |»er»ons voted for as President, and of all persons voted for as Vice-President, and of the 
number of votes for each, which lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, directed to the President of the Senate;—Th© 
President of the Senate shall, in the presence of the Senate and House of Representatives, 
oi»en all the certificates and the votes shall then be counted;—The person having the great¬ 
est number of votes for President, shall be the President, If such uuhiImt be a majority of 
the whole number of Electors apixdnted; and if no |»erxon have such majority, then from 
the persons having the highest numbers not exceeding three on th© Uat of those voted for 
as President, the House of Representatives shall choose immediately, by ballot, the Presi¬ 
dent Rut in chousing the President, the votes shall he taken by states, the representation 
from each state having on© vote; a quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of all the states shall he necessary 
to a choice. And if the House of Representative* shall not choose a President whenever the 
right of choice shall devolve upon them, before the fourth day of March next following, then 
the Vice-Press!dent shall net as President, as in the case of the death or other constitutional 
disability of the President,—The person having the greatest number of votes as Vice-Presi¬ 
dent, shall b© the Vice-President, if such number be a majority of the whole number of 
Elector* appointed, and if no i>cr*on have a majority, then from the two highest numbers 
on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall con¬ 
sist of two-thirds of the whole number of Senators, and a majority of the whole number shall 
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be necessary to a choice. But no person constitutionally ineligible to the office of President 
ahall be eligible to that of Vice-President of the United Staten. 

AMENDMENT XIII 

Section U Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party ahall have been duly convicted, shall exist within tin* Utilted States, or 
any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate legislation. 


AMENDMENT XIV 


Section 1. All persons bom or naturalized In the United States, and subject to the juris¬ 
diction thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States: nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons In each State, excluding 
Indians not taxed. But when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, Representatives In Congress, the Ex¬ 
ecutive and Judicial officers of a State, or the members of the Legislature thereof, is denied 
to any of the ranle Inhabitants of such State, being twenty-one years of age, and citizens of 
the United States, or in any way abridged, except for participation in rebellion, or other 
crime, the basis of representation therein shall be reduced In the proportion which the num¬ 
ber of such male citizens shall bear to tbo whole number of mnle citizens twenty-one years 
of age In such State. 

Section 3. No person (shall be a Senator or Representative in Congress, or elector of 
President and Vice President, or hold any office, civil or military, under the United States, 
or under any State, who, having previously taken an oath, as a Member of Congress, or as 
an officer of the United States, or ns a member of any State legislature, or as an executive 
or judicial officer of any State, to support the Constitution of the United States, shall have 
engaged In Insurrection or rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each Boast, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, 
including debts Incurred for payment of pensions And bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor any 
State shall assume or pay any debt or obligation incurred In aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of any slave; but all 
such debts, obligations and claims shall be held Illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article. 

AMENDMENT XV 

Section 1. The right of citizens of tiie United States to vote thall not be denied or 
abridged by the United States or by any State on account of race, color, or previous con¬ 
dition of servitude. 

Section 2. Tho Congress ahall have power to enforce this article by appropriate 
legislation. 

AMENDMENT XV I 

The Congress shall hnve power to lay and collect taxes on incomes, from whatever 
aourco derived, without apportionment among the several States, and without regard to any' 
census or enumeration. 

AMENDMENT XVII 

The Senate of the United States shall be composed of two Sena torn from each State, 
elected by the people thereof, for six years; and each Senator shall have one vote. The elec- 
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tors in each State shall have the qualifications requisite for electors of the most numerous 
branch of the State legislature. 

When vacancies happen in the representation of any State In the Senate, the executive 
authority of such State shall issue writs of election to fill such vacancies: Provided, That 
the legislature of any State may empower the executive thereof to make temporary ap¬ 
pointments until the people fill the vacancies by election ns the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any Seu- 
ator chooen l»efore it becomes valid as i»art of the Constitution. 

• AMENDMENT XVIII 

Section 1. After one year from the ratification of this article the manufacture, gale, or 
transportation of intoxicating liquors within, the importation thereof into, or the exporta¬ 
tion thereof from the United States and all territory subject to the Jurisdiction thereof for 
beverage purt>o^ps is hereby prohibited. 

Section 2. The Congress and the aeveral States shall have concurrent power to enforce 
tills article by appropriate legislation. 

Section 3. This article shall be Inoperative unless It shall have been ratified as an amend¬ 
ment to the Constitution by the legislatures of the several States, as provided in the Con¬ 
stitution, within seven years from the date of the submission hereof to the States by the 
Congress. 

AMENDMENT XIX 

The right of oitixens of the United States to vote shall not is* denied or abridged by the 
United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 

AMENDMENT XX 

Section L The terms of the President and Vice President shall end at noon on the 20th 
day of January, and the terms of Senators ami Representatives at noon on the 3d day of 
January, of the years in which such terms would have ended If this article had not been 
ratified; and the terms of their successors shall then begin. 

Section 2. The Congress shall assemble at least once in every yen**, and such meeting shall 
begin at noon on the 3d day of Jununry, unless they shall by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the President, the ITcal- 
dent elect shall have died, the Vice President elect shall become President If a President 
shall not have been chooen before the time fixed for the beginning of his term, or if the 
President elect shall have failed to qualify, then the Vice President elect shall act a# 
President until a President shall have qualified; and the Congress may by law provide for 
the case wherein neither a President elect nor a Vico President elect shall have qualified, 
declaring who shall then act as President or the manner in which one who ia to act shall 
be selected, and such person shall act accordingly until a President or Vice President shall 
have qualified. 

Section 4. The Congress may by law provide for the case of the death of any of the 
liemons from whom the House of Representatives may choose a President whenever the 
right of choice shall have devolved upon them, and for the case of the death of any of the 
persons from whom the Semite may choose a Vice President w'henever the right of choice 
shall have devolved npon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October following the 
ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislature* of three-fourth* of the several State* 
within seven year* from the date of it* submission. 

• TkU article was repealed by the 21 at amendment. 
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AMENDMENT XXI 

Section L The eighteenth article of amendment to the ConKtittitlon of the United Statea 
la hereby repealed. 

Section 2. The traimportation or importation into any State, Territory, or possession of 
the United Statea for delivery or ose therein of intoxicating liquors, in violation of the 
laws thereof, is hereby prohibited. 

Section 3. This article shall be Inoperative unless It shall have been ratified a* an amend¬ 
ment to the Constitution by conventions in the several State*, an provided in the Constitution, 
within seveu years from the date of the submission hereof to the States by the Congress. 

AMENDMENT XXII 

Section 1. No person shall Ik* elected to the office of the President more than twice, and 
no person who has held the office of President, or acted as President, for more than two 
years of a term to which some other person was elected President shall be elected to the 
office of the President more than once. Hut this Article shall not n|rply to any person 
bolding the office of President when this Article was proposed by the Congress, and shall 
not prevent any jierson who may be bolding the office of President, or acting as President, 
during the term within which this Article becomes operative from holding the office of 
President or acting as President during the remainder of such term. 

Section 2. This article shall be inoperative unless It shall have been ratified as an amend¬ 
ment to the Constitution by the legislatures of three-fourths of the several States within 
seven year* from the date of its submission to the States by the Congress, 

AMENDMENT XXIII 

Section 1. The District constituting the seat of Government of the United States shall 
appoint in such manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole number of 
Senators and Representatives In Congress to which the District would be entitled If it 
were n State, but In no event more than the least populous State; they (dial) be In addition 
to those appointed by the States, but they shall be considered, for the purposes of the 
election of President and Vice President, to be electors appointed by a State; and they 
shall meet in fbe District and perform such duties as provided by the twelfth article of 
amendment 

Section 2. The Congress drnll have power to enforce this article by appropriate 
legislation. 

AMENDMENT XXIV 

Section 1. The right of citizens of the United States to vote in any primary or other 
election for President or Vice President, for electors for President or Vlre President, or for 
Senator or Representative in Congress, shall not be dented or abridged by the United State* 
or any State by reason of failure to pay uny poll tax or other tax. 

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation. 

AMENDMENT XXV 

Section 1. In com of the removal of the President from office or of his death or resigna¬ 
tion, the Vice President shall become President. 

Section 2. Whenever there is a vacancy in the office of the Vice President, the President 
shall nominate n Vice President who shall take office upon confirmation by a majority vote 
of both Houses of Congress, 

Section 3. Whenever the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that he is 
unable to discharge the powers and duties of his office, and until he transmit* to them a 
written declaration to the contrary, such power* and duties shall he discharged by the 
Vice President os Acting President 

Section 4. Whenever the Vice President and a majority of either the principal officer* 
of the Executive departments or of such other body as Congress nmy by law provide, 
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transmit to the President pro tempore of the Senate and the Speaker of the House of 
Representative* their written declaration that the President U unable to discharge the 
power* and duties of hi* office, the Vice President shall immediately assume the powers 
and duties of the office as Acting President 

Tbermftcr, when the President transmits to the President pro tempore of the Senate 
and the Speaker of the House of Representatives his written declaration that no Inability 
exists, he alui 11 remime the powers ond duties* of his office unless the Vice President and 
a majority of either the principal officers of the executive department or of such other body 
as Congress may by law provide, transmit within four days to the President pro tempore 
of the Senate and the Speaker of the House of Representatives their written declaration 
that the President is nimble to discharge the powers ond duties of his office. Thereupon 
Congress shall deckle the Issue, assembling within forty-eight hours for that purpose If 
not in setsslom If the Congress, within twenty-one days after receipt of the latter written 
declaration, or, If Congress is not in session, within twenty-one days after Congress is 
required to assemble, determines by two-thirds vote of both Houses that the President Is 
unable to dlscharge the powers and duties of his office, the Vice President shall continue to 
discharge the same os Acting President; otherwise, the President shall resume the powers 
and duties of his office. 
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Appendix 2 

UNIFORM CODE OF MILITARY JUSTICE 


The Uniform Code of Military Justice was enacted «b part of the act of 5 May 11X50/ 
which contained 1C additional section* It was thereafter revised, codified, and enacted 
Into law as part of title 10, United States Code, by the act of 10 August 1056, and has 
subsequently been further amended/ This appendix sets forth the code as thus codified and 
amended. The articles which have been amended between 10 August 1056 and 23 October 
1968 are hereafter designated by an asterisk. The articles which have been amended by 
the act of 24 October 1968* (Military Justice Act of IMS) an* hereafter designated by 
a double asterisk. 8ee title 10, United States Code, for details regarding these amendments. 
Other portions of title 10, including definitions, and other statutes, to which military 
personnel should have ready access, are set forth in aitpendlx 3. 


Chapter 47. UNIFORM CODE OF MILITARY JUSTICE 

Hubchapttr Art. 

I. General Provisions_ 1 

II. Apprehension and Restraint.,_ 7 

III. Nonjudlclal Punishment--— 15 

IV. Court-Martial Jurisdiction_ 16 

V. Composition of Courts-Martial- 22 

VI. Pre-Trial Procedure_ 30 

VII. Trial Procedure---—- 36 

VIII. Sentences___ 55 

IX. Review of Courts-Martial- 59 

X. Punitive Articles- 77 

XI. Miscellaneous Provisions- 135 

Subchapter L GENERAL PROVISIONS 

See. Art. 

801. 1 Definitions. 

802. 2 Persons subject to this chapter. 

803. 3 Jurisdiction to try certain personnel. 

804. 4 Dismissed officer's right to trial by court-martial. 

805. 5 Territorial applicability of this chapter. 

800. 0 Judge advocates and legal officer*. 

§801. Art, 1. Definitions 
In this chapter: 

•(1) "Judge Advocate General" means, severally, the Judge Advocates General of 
the Army, Navy, and Air Force and, except when the Coast Guard Is operating as a service 
in the Navy, the General Counsel of the Department of Transportation. 

(2) The Navy, the Marine Corps, and the Coast Guard when it Is operating as a 
service in the Navy, shall be considered as one armed force. 

(3) "Commanding officer*' includes only commissioned officers. 

(4) "Officer In charge" means a member of the Navy, the Marine Corps, or the Coast 
Guard designated as such by appropriate authority. 

(5) "Superior commissioned officer" means a commissioned officer superior In rank 
or command. 


<64 Rut. 10K (1950). 

•JU* 10C.8.C. | 801 040. 
•P.U00 632 <828tat. 1335). 
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(G) “Cidff menu* a cadet of the United Staten Military Academy, the United Staten 
Air Force Academy, or the United States Coast Guard Academy. 

(7) "Mlduhljmuui* means a midshipman of the United States Naval Academy and 
any other midshipman on active duty in the naval service. 

(8) ‘’Military" refers to any or all of the armed forces, 

(9) “Accuser" means a person who sign* and wears to charges, any person who 
directs that charges nominally be signed and sworn to by another, and any oilier person 
who has an lute-rest other than an oflkiul interest In the prosecution of the accused. 

(10) “Military Judge" means an official of a genera) or special court-martial detailed In 
accordance with section 888 of this title (article 2G). 

(11) “Law specialist" means a commissioned officer of the Coast Guard designated for 
special duty (law). 

(1 2) “Legal officer" means any commissioned officer of the Navy, Marine Corps, or 
Coast Guard designated to perform legal duties for a command, 

(13) "Judge Advocate" means an officer of the Judge Advocate General's Corps of the 
Army or the Navy or an officer of the Air Force or the Marine Corps who Is designated as 
a judge advocate. 

§802. Art. 2. Persons subject to this chapter 
The following jiersons art* subject to this chapter: 

(1) Members of a regular component of the armed forces, including those ii waiting 
discharge after expiration of their terms of enlistment; volunteers from the time of their 
muster or am*|gance into the armed forces; Inductees from the time of their actual In¬ 
duction Into the armed forces; and other persons lawfully called or ordered into, or to 
duty In or for training In, the armed forces, from the dates when they are required by the 
terms of the call or order to obey It 

Nora. National Guard personnel performing duty In thoir 8uic National Guard Main* under 
section* 502 -505 of till* 32. United Sintra C«dr. orc not euhject to trial by court* martial under the 
provision* of Article 2(1). 

(2) Cadets, aviation cadets, and midshipmen. 

(3) Members of a reserve component while they are on Inactive duty traluing au¬ 
thorised by written orders which are voluntarily accepted by them and which specify 
that they are subject to this chapter. 

(4) Retired members <»f a regular component of the armed forces who are entitled to 

pay. 

(5) Retiml members of a reserve component who are receiving hospitalisation from 
nu armed force. 

(G) Members of the Fleet Re>*erve and Fleet Marine Corps Reserve. 

(7) Persons in custody of the armed forces serving a sentence Imposed by a court- 
martial. 

•(8) Members of the Environmental Science Services Administration. Public Health 
Service, and other organizations, when assigned to and serving with the armed force*. 

(9) Prisoners of wa r In custody of the a rmed force*. 

(10) In time of war. jiersons serving with or accompanying an armed force In the 

field. 

Nots. Ttn» word* “la tin* field" Imply military operation* with a view to an enemy (14 Op*. Atty 
Gen. 22 (1872)). and It lota been *ald that In view of the technical am] common acceptation of the 
term, the question of whether an armed force t* “In the field** la not to be determined by the locality 
In which It may be found, but rather by the activity In which It may he engaged at any particular 
time (llincs v. Mlkell. 259 K. 28, 84 (4th Ctr, 1919)). Tbua forces assembled In temporary cantonments 
In the United State* for the purpose of training preparatory for oervlce In the actual theater of war 
were held to he “In the field'* (111no* v. Mlkell, supra) and a merchant ship and crew engaged In 
transporting troop* and supplies to n battle too* were held to constitute a military expedition “In 
the field*’ tMcCune v. Kilpatrick, 53 F. fiupp. 80 (K,t>. Viu 1B43) ; In re Herne. 54 F. 8upp. 252 
(8.1), Ohio 1944)). See also Ka pact* QtrUnk, 247 K. GIG (8.D.N.Y, 1917; Rearing* before a 
Subcommittee of the Committee on Armed Services, House of Representative*. Eighty first Congress, 
Finn Session. II.K. 2498, 7-31 March, 1. 2. and 4 April 1949. pp. 872. 873. 

One may be considered to be “accompanying’* nn armed force although he 1* not directly employed 
by *nch force or by the Government but work* for a contractor engaged on a military project or aervea 
on a merchant ship carrying war supplies or troop* (Prrlutcln v. United State*, 151 F. 2d 1G7 (3d 
Or- 1945). Cert. Dism.. 328 U.8. S22 (1940) ; In re DIBortolo, GO F. 8upp. 929 fS.D.K.Y. 1943); In 
r* Ucrue. supra; McCune v. Kilpatrick, supra). In tho*e cases, however, In which n civilian has 
been held to have been “accompany I ag" *o armed force. It ha* appeared that he ha* either moved with 
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a military operation or that hie presence within a military Installation or theater was not merely 
Incidental hut was connected with or dependent upon the activities of the armed fores or Its personnel. 
He must. In order to come within this class of persons subject to military law, "accompany” the 
armed force In fact. Althouch a person "accompanying” an armed force may be "serving with” It as 
well, the distinction Is an Important one, for even though a clvlllan’a contract with the Government 
may have come to an end before he has committed au offense, so that It may be said he ia no lougcr 
"nerving with" an armed force, Jurisdiction may remain ou the ground that be la accompanying an 
armed force because of hla continued connection with n military community (IVrlstelii v. United State*, 
aupin; Crewe v. France. 7G F. 8upp. 433 (E.D. Wla. 1948)). CM 320933, J/lfutotMia, 7 Bull. JAG 
<Army | 123 at 126 (1046). 

•(11) Subject to nny treaty or agreement to which the United State* la or may be a 
party or to any accepted rule of international law, person* serving with, employed by, or 
accompanying the armed force* outride the United State* and outside the following: the 
Canal Zoue, Puerto Rico, Guam, and the Virgin Inland*. 

Note. The United States Supreme Court lias h«dd unconstitutional the exercise of court-martial 
Jurisdiction over civilians In time of peace. (Krid r. Covert. S54 U.H. 1 (1957); McElroy v. United 
States ex rel. Gtiagllardo. 301 L\8. 2*1 (1960)), 

•(12) Subject to nny treaty or agreement to which the United State* is or may be a 
party or to any accepted rule of international law, person* within an area leased by or 
otherwise reserved or acquired for the use of the United States which is under the control 
of the Secretary concerned and which Is outside the United State* and outside the following: 
the Canal Zone, Puerto Rico, Guam, and the Virgin I*lamK 
§803. Art 3. Jurisdiction to try certain personnel 

(a) Subject to section 843 of this title (article 43), no person charged with having 
committed, while In a status In which he was subject to this chapter, au offense against 
this chapter, punishable by confinement for five year* or more and for which the person 
cannot be tried In the courts of the United State* or of a State, a Territory, or the District 
of Columbia, may U» relieved from amenability to trial by court*martial by reason of the 
termination of that statu*. 

Not*. This article ba» been held to be uorouatlluttAuaJ to the extent that It purports to extend 
court-martial jurisdiction over persons who. although subject to Ibe coda at the time of tltc 
commission of the offense, later ceased to occupy that status, (Toth r. Quarles, 3G0 C.8. It (1953)). 
This article la •till applicable to such persons, however, if they subsequently return to the status of a 
person subject to the rode (United States ▼. IVInton. 1G U&CMA 222, 35 CMR 194 (1965) ; United 
Stare* r. Gallagher, 7 U8CMA G06. 22 CMR 296 (1957)). See United Kfofrs v. U'Acelrr, 10 USCMA 
646. 28 CMR 212 (1939), 

(b) Kach iterwu discharged from the armed forces who ia Inter charged with having 
fraudulently obtained hi* discharge l», subject to section 843 of this tltlo (article 43), 
subject to trial by court-martial on that charge ami l* after apprehension subject to this 
chapter while In the custody of the armed force* for that trial. Upon conviction of that 
charge he la subject to trial by court-martial for all offense* under till* chnjiter committed 
before tbe fraudulent discharge. 

(c) No person who bn* deserted from tlio armed force* may be relieved from 
amenability to tbe Jurisdiction of this chapter by virtue of a separation from nny later 
period of service. 

§804. Art. 4. Dismissed officer** right to trial by court-martial 

(a) If any commissioned officer, dismissed by order of tbe President, makes n written 
application for trial by court-martini, setting forth, under oath, that he baa been wrong¬ 
fully dismissed, the President, ns soon a* practicable, shall convene a general court-martial 
to try that officer on the charges on which he was dismissed. A court-martial no convened 
has Jurisdiction to try the dismissed officer on those charges, and he shall be considered to 
have waived the right to plead nny statute of limitations applicable to any offense with 
which he I* charged. The court-martial may, as part of its stmtence, adjudge the affirm¬ 
ance of the dismissal, hut if the court-martial acquits, the accused or if the sentence 
adjudged, as finally approved or affirmed, d«»o* not Include dismissal or death, the Secretary 
com Trued shall substitute for the dismissal ordered by the President a form uf discharge 
authorized for administrative Issue. 

(b) If the President fail* to convene a general court-martial within six month* from 
the presentation of an application for trial under this article, the Secretary concerned shall 
fluhstitutc for the di*uii*>uil ordered by the President a form of discharge authorized for 
administrative issue. 
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(c) If a discharge l* substituted for a dismissal under thl* article, the President 
alone may reapi»oint the officer to such commissioned grade and with *uch rank as, In the 
opinion of the President, that former officer would have attained had he not been dis¬ 
missed. The reappointment of such a former officer ahull l>e without regard to the existence 
of a vacancy and shall aff«?ct the promotion status of other officers only iusofar aa the 
President may direct AU time between the dismissal and the reappointment shall be con¬ 
sidered aa actual service for ull purposes, Including the right to pay nnd allowance*. 

(d) If an officer Is discharged front any armed force hy adminiMraUve action or la 
dropp'd from the rolls hy order of the President, ho has no right to trial under this 
article. 

§ SOS. Art. 5. Territorial applicability of this chapter 

This chaiKcr applies in all places. 

§$06. Art. 6. Judge advocates and legal officers 

(a) The assignment for duty of judge advocates of the Array, Navy, and Air Force 
and law specialist* of the Coast Guard shall be made upon the recommendation of the 
Judge Advocate General of the armed force of which they are members. The assignment for 
duty of judge advocates of the Marine Corps shall be made by direction of the Commandant 
of the Marine Corps, The Judge Advocate Genera! or senior members of hia staff shall 
make frequent Imqiections In the field in supervision of the administration of military 
justice. 

(b) Convening authorities shall at ail times communicate directly with their staff 
judge advocates or legal officer* in matter* relating to the administration of military 
justice; and the staff judge advocate or legal officer of any command i* entitled to com¬ 
municate directly with the staff judge advocate or legal officer of a superior or subordinate 
command, or with the Judge Advocate General. 

(c) No person who has acted as member, military judge, trial counsel, assistant trial 
counsel, defense counsel, ansistant defense counsel, or investigating officer in any case 
may later act as a staff judge advocate or legal officer to any reviewing authority upon 
the same case. 


Subchapter II. APPREHENSION AND RESTRAINT 

8ee. Art 

807. 7. Apprehension 

808. 8. Apprehension of deserters. 

800. 0. Imposition of restraint 

810. 10. Restraint of person* charged with offense*. 

811. 11. Reports and receiving of prisoners. 

812. 12. Confinement with enemy prisoner* prohibited. 

813. 13. Punishment prohibited before trial. 

814. 14. Delivery of offenders to civil authorities. 

§$07. Art. 7. Apprehension 

(a) Apprehension I* the taking of a person into custody. 

(b) Any person authorised under regulation* governing the armed forces to apprehend 
persons subject to this chapter or to trial thereunder may do ao ui>on reasonable belief that 
an offense has been committed and that the person apprehended committed it 

(c) Commissioned officers, warrant officer*, petty officer*, and noncommissioned officers 
have authority to quell quarrels, fray*, and disorder* among persons subject to this chapter 
and to apprehend person* subject to thiM chapter who take part therein. 

§$08. Art $. Apprehension of deserters 

Any civil officer having authority to apprehend offenders under the law* of the United 
States or of a State, Territory, Commonwealth, or possession, or the District of Columbia 
may summarily apprehend a deserter from the armed forces and deliver him into the 
custody of those force*. 

§800. Art. 9. Imposition of restraint 

(a) Arrest Is the restraint of a person by an order, not Imposed a* a punishment for 
an offense, directing him to remain within certain sjiccifled limit*. Confinement i* the 
physical restraint of u person. 
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(b) An enlisted member may lie ordered into arrest or confinement by any com¬ 
missioned officer by an order, oral or written, delivered in person or through other persons 
■abject to this chapter. A commanding officer may authorise warrant officers, petty officers, 
or noncommissioned officers to order enlisted members of his command or subject to his 
authority into arrest or confinement. 

(c) A commissioned officer, a warrant officer, or a civilian subject to this chapter or 
to trial thereunder may be ordered into arrest or confinement only by a commanding officer 
to whose authority be is subject, by an order, oral or written, delivered in person or by 
another commissioned officer. The authority to order such persona Into arrest or confine¬ 
ment may not be delegated. 

(d) No person may be ordered into arrest or confinement except for probable cnnse. 

(e) Nothing in this article limits the authority of persona authorised to apprehend 
offenders to secure the custody of an alleged offender until proper authority may be notified. 

§810. Art. 10. Restraint of persons charged with offenses 

Any t>er*on subject to this chapter charged with nn offense uuder this chapter shall bo 
ordered into arrest or confinement, as circumstances may require; but when charged ouly 
with an offense normally tried by a summary court-martial, be aliall not ordinarily be placed 
in confinement. When any person subject to tills chapter is placed in arrest or confinement 
prior to trial, immediate stops shall be taken to inform him of the specific wrong of which 
he Is accused and to try him or to dismiss the charges and release him. 

§811. Art. 11. Reports and receiving of prisoners 

(a) No provost marshal, commander of a guard, or master at arms may refuse to re¬ 
ceive or keep any prisoner committed to his charge by a commissioned officer of the armed 
forces, when the committing officer furnishes a statement, signed by him, of the offense 
charged against the prisoner. 

(b) Every commander of a guard or master at arms to wbose charge a prisoner Is 
committed shall, within twenty-four hours after that commitment or as soon as he Is re¬ 
lieved from guard, report to the commanding officer the name of the prisoner, the offense 
charged against him. and the name of the person who ordered or authorised the commitment. 

§812. Art. 12. Confinement with enemy prisoners prohibited 

No member of the armed forces may he placed In confinement In Immediate association 
with enemy prisoners or other foreign nationals not members of the armed forces. 

§813. Art. 13. Punishment prohibited before trial 

Subject to section 857 of this title (article 57), no person, while being held for trial 
or the result of trial, may be subjected to punishment or penalty other than arrest or con¬ 
finement upon the charges pending against him, nor shall the arrest or confinement imposed 
upon him be any more rigorous than the circumstances require to insure his presence, but 
he may be subjected to minor punishment during thnt period for infractions of discipline. 

fi $14. Art. 14. Delivery of offenders to civil authorities 

(n) Under such regulations as the Secretary concerned may prescribe, a member of 
the armed forces accused of an offense against civil authority may be delivered, upon re¬ 
quest. to the civil authority for trial. 

(b) When delivery under this article is made to any civil authority of a person under¬ 
going sentence of a court-martial, the delivery, if followed by conviction In a civil tribunal, 
interrupts the execution of the sentence of the court-martial, and the offender after having 
answered to the civil Authorities for his offense shall, upon the request of competent military 
authority, Ik* returned to military custody for the completion of his sentence. 

Subchapter III. NON JUDICIAL PUNISHMENT 
•§815. Art. 15. Commanding officer’s nonjudicial punishment 

(a) Under such regulations as the President may prescribe, and under such additional 
regulations as may be prescribed by the Secretary concerned, limitations may be placed 
on the powers granted by this article with respect to the kind nnd amount of punishment 
authorized, the categories of commanding officers and warrant officers exercising command 
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authorized to exercise those powers, the applicability of this article to an accused who 
demands trial by court-martial, and the kinds of courts-martial to which the case may be 
referred ujion such a demand. However, except in the case of a member attached to or 
embarked in a vessel, punishment may not be imposed upon any member of the armed forces 
under this article If the member has, before the imposition of such punishment, demanded 
trial by court-martial In lieu of such punishment Under similar regulations, rules may be 
prescribed with respect to the suspension of punishments authorized hereunder. If author- 
ized by regulations of the Secretary coneerni'd, a commanding officer exercising general 
court-martial jurisdiction or an officer of general or flag rank in command may delegate 
his powers tinder this article to a principal assistant 

(b) Subject to subsection (a) of this section, any commanding officer may. In addition 
to or in lieu of admonition or reprimand, impose one or more of the following disciplinary 
punishments for minor offenses without the Intervention of a court-martial— 

(1) upon officers of his command— 

(A) restriction to certain specified limits, with or without suspension from duty, 
for not more than 30 consecutive days; 

(B) If imposed by an officer exercising general court-martial jurisdiction or an 
officer of geueral or flag rank in command— 

(i) arrest in quarters for not more than 30 consecutive days; 

(ii) forfeiture of not more than one-half of one month's pay per month for two 
months; 

(ill) restriction to certain specified limits, with or without suspension from 
duty, for not more than 60 consecutive days; 

(iv) detention of not more than oue-hnlf of one month's pay per month for 
three months; 

(2) upon other personnel of hi* command— 

(A) If imposed upon a person attached to or embarked in a vessel, confinement 
on bread and water or diminished rations for not more than three consecutive days; 

(B) correctional custody for not more than seven consecutive days; 

(C) forfeiture of not more than seven days’ pay; 

<D) reduction to the next Inferior j»ay grade, if the grade from which demoted 
Is within the promotion authority of the officer im;>osing the reduction or any officer 
subordinate to the one who Impose* the reduction; 

(E) extra duties, including fatigue or other duties, for not more than 14 con¬ 
secutive days; 

(F) restriction to certain specified limits, with or without suspension from duty, 
for not more than 14 consecutive days; 

(O) detention of not more than 14 days’ pay; 

- (H) If Jmi*>*cd by an officer of the grade of major or lieutenant commander, or 
above— 

(I) the punishment authorized under subsection (b)(2)(A); 

(il) correctional custody for not more than 30 consecutive days; 

(111) forfeiture of not more than one-half of one month’s pay per month for two 

mouths; 

(iv) reduction to the lowest or any Intermediate pay grade, if the grade from 
which demoted la within the promotion authority of the officer imposing the re¬ 
duction or any officer subordinate to the one who Imposes the reduction, but an 
enlisted member In a pay grade above E-4 may not be reduced more than two pay 
grades; 

(v) extra duties. Including fatigue or other duties, for not more than 45 con¬ 
secutive days; 

(vi) restriction* to certain specified limits, with or without suspension from 
duty, for not more than 60 consecutive days; 

<vll) detention of not more than one-half of one month's pay per month for 
three months. 

Detention of pay shall be for a stated period of not more than one year but if the offender's 
term of service expires earlier, the detention shall terminate upon that expiration. No two 
or more of the punishments of arrest In quarters, confinement on bread and water or 
diminished rations, correctional custody, extra duties, and restriction may be combined to 
run consecutively in the maximum amount impo&able for each. Whenever any of those 
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punishment* are combined to run consecutively, there must be an apportionment In addi¬ 
tion. forfeiture of pay may not be combined with detention of pay without an apportion¬ 
ment. For the purpose* of thin subsection, 'correctional custody* la the physical restraint of 
a person during duty or nonduty hours and may include extra duties, fatigue duties, or 
hard labor. If practicable, correctional custody will not be served in Immediate association 
with persons awaiting trial or held In confinement pursuant to trial by court-martial. 

(c) An officer in charge may Impose upon enlisted members assigned to the unit of 
which he ’» in charge such of the punishments authorized under subjection <b) (2) (A)-(O) 
as the Secretary concerned may specifically prescribe by regulation. 

(d) The officer wbo Imposes the punishment authorised in subsection (b). or bis succes- 
aor in command, may, at any time, suspend probatlonally any part or amount of the 
unexecuted punishment Imposed and may suspend probatlonally a reduction In grade or a 
forfeiture imposed under subsection (b), whether or not executed. In addition, he may, at 
any time, remit or mitigate any part or amount of the unexecuted punishment Imposed and 
may set aside In whole or in part the punishment, whether executed or unexecuted, and 
restore nil rights, privileges, and property affected. He may also mitigate reduction in grade 
to forfeiture or detention of pay. When mitigating— 

(1) arrest In quarters to restriction; 

(2) confinement on bread and water or diminished rations to correctional custody; 

(3) correctional custody or confinement on bread and water or diminished rations 
to extra duties or restriction, or both; or 

(4) extra duties to restriction; 

the mitigated punishment shall not be for a greater period than the punishment mitigated. 
When mitigating forfeiture of pay to detention of pay, the amount of the detention shall not 
be greater than the amount of the forfeiture. When mitigating reduction in grade to for¬ 
feiture or detention of pay. the amount of the forfeiture or detention shall not be greater 
than the amount that could have been Imposed initially under this article by the officer who 
imposed the punishment mitigated. 

(e) A person punished under this article who considers his punishment unjust or dis¬ 
proportionate to the offense may, through Lhe proper channel, appeal to the next superior 
authority. The appeal shall be promptly forwarded and decided, but the fierson punished 
may in the meantime lie required to undergo the punishment adjudged. The superior au¬ 
thority may exercise the same powers with respect to the punishment Imposed ns may be 
exercised under subsection (d) by the officer who imposed the punishment Before acting on 
an appeal from a punishment of— 

(1) arrest in quarters for more than seven days; 

(2) correctional custody for more than seven day*; 

(3) forfeiture of more than seven days* pay ; 

(4) reduction of one or more pay grades from the fourth or a higher pay grade; 

(5) extra duties for more than 14 days; 

(0) restriction for more than 14 days; or 

(7) detention of more than 14 days’ pay; 

the authority who is to act on the appeal shall refer the case to a Judge advocate of the 
Army, Navy, Air Force, or Marine Corps, or a law specialist or lawyer of the Marine Corp*. 
Coast Guard, or Trenaury Department for consideration and advice, and may so refer the 
case upon ajipeal from any punishment imposed under subsection (b). 4 

(f) The imposition and enforcement of disciplinary punishment under this article for 
any act or omission is not a bar to trial by court-martial for a serious crime or offense grow¬ 
ing out of the mime act or omission, and not properly punishable under this article; but the 
fact that a disciplinary punishment has been enforced may be shown by the accused upon 
trial, and when so show n shall be considered in determining the measure of punishment to 
be adjudged in the event of a finding of guilty. 

(g) The Secretary concerned may, by regulation, prescribe the form of records to be 
kept of proceedings under this article and may also prescribe that certain categories of 
those proceedings shall be in writing. 


‘See 80 Stat. M9 (I960), 49 U.S.C.A. | 1655(b) (1960), which transferred the Coast Guard U> 
the Department of TraDeportation during peacetime. 
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Suhchapter IV. COURT-MARTIAL JURISDICTION 

Bee. Art. 

810. 16. Courts-martial classified. 

817. 17. Jurisdiction of courts-martial In general. 

818. 18. Jurisdiction of general courts-martial. 

819. 19. Jurisdiction of special courts-martial. 

820. 20. Jurisdiction «f summary courts-martiaL 

821. 21. Jurisdiction of courts-martial not exclusive. 

6816. Art. 16. Courts-martial classified 

The three kinds of courts-martial in each of the armed forces are— 

•• (1) general courts-martin I, consisting of— 

•• (A) a military Judge and not less than five members; or 

••(B) only a military Judge, If before the court la assembled tlie accused, knowing 
the identity of the military judge and after consultation with defense counsel, requests 
iu writing a court composed only of a military judge and the military judge approves; 
••(2) special courts-martial, consisting of— 

•• (A) not less than three members; or 

••(B) a military judge and not less than three members; or 

••(C) only a military Judge. If one has been totalled to the court, and the accused 
under the name conditions os those prescribed in clause (1) <B) so requests; and 
•• (3) summary courts-martial, consisting of one commissioned officer. 

§817. Art. 17. Jurisdiction of courts-martial in general 

(a) Rnch armed force has court-martial jurixdlctlon over all persons snbjeet to this 
chapter. The exercise of Jurisdiction by one armed force over personnel of another armed 
force shall be in accordance with regulations prescritH*d by the President 

(b) In all cases, departmental review after that by the officer with authority to con¬ 
vene n general court-martial for the command which held the trial, whore that review Is 
reqnired nnder this chapter, shall be carried out by the department that includes the armed 
force of which the accused is a member. 

818. Art. 18. Jurisdiction of general courts-martial 

••Subject to section 817 of this title (article 17), general courta-murtial have 
jurisdiction to try persona subject to this chapter for any offense made punishable by this 
chapter and may, under such limitations as the President may prescribe, adjudge any 
punishment not forbidden by this chapter, including the penalty of death when specifically 
authorized by this chapter. General court* martini also have Jurisdiction to try any 
person who by the law of war Is subject to trial by a military tribunal and may adjudge 
any punishment permitted by the law of war. However, a general court-martini of the 
kind specified in section 81.0(1) (B) of tlds title (article 16(1) (B>) shall not have jurisdic¬ 
tion to try any person for any offense for which the death penalty may be adjudged 
unless the eaae lias l»een previously referred to trial as a noncapital case. 

819. Art. 19. Jurisdiction of special courts-martial 

••Subject to section 817 of this title (article 17), special eourts-nmrtial have juris¬ 
diction to try persons subject to this chapter for any noncapital offense made punishable 
by tills chapter and, under such regulations as the President may prescribe, for capital 
offenses. Special courts-martial may, under such limitations as the President may pre- 
»cril>e, adjudge any punishment not forbidden by t)d* cbajtfer except death, dishonorable 
discharge, dismissal, confinement for more than six months, hard labor without confine¬ 
ment for more than three mouths, forfeiture of pay exceeding two-thirds pay per month, 
or forfeiture of pay for more than six months. A bad-rondm* discharge may not be 
adjudged unless a complete record of the proceedings and testimony has been made, 
counsel having the qualifications prescribed under section 827(b) of this title (article 27(b)) 
was detailed to represent the a<xmaed, and a military judge was detailed to the trial, 
except In any case In which a military Judge could not be detailed to the trial because of 
physical conditions or military exigencies. In any ouch case in which a military judge 
was not detailed to the trial, the convening authority shall make a detailed written state¬ 
ment. to be appended to the record, stating the reason or reasons a military Judge could 
not be detailed. 
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MO. Art. 20. Jurisdiction of summary courts-martial 

••Subject to section 817 of this title (article 17), summary courts-martial hare Juris¬ 
diction to try persons subject to this chapter, except officers, cadets, aviation cadets, and 
midshipmen, for any noncapital ofTense made punishable by this chapter. No person with 
aspect to whom summary courts-martial have jurisdiction may be brought to trial 
before a summary court-martial if be objects thereto. If objection to trial by summary 
court-martial is made by an accused* trial may be ordered by spec-ini or general <*ourt- 
martial as may be appropriate. Summary courtK-murtlai may, under such limitations as 
the President may prescribe, adjudge any punishment not forbidden by this chapter 
except death, dismissal, dishonorable or tmd-oouduet discharge, confinement for more 
than one month, hard labor without confinement for more than 45 days, restriction to 
specified limits for more than two months, or forfeiture of more than two-thirds of one 
month’* pay. 

§821. Art. 21. Jurisdiction of courts-martial not exclusive 

The provisions of tills chapter conferring Jurisdiction upon courts-martial do not deprive 
military commissions, provost courts, or other military tribunals of concurrent Jurisdiction 
with respect to offenders or offenses that by statute or by the law of war may be tried by 
military commissions, provost courts, or other military tribunals. 

Subchapter V. COMPOSITION OF COURTS-MARTIAL 

See. Art. 

822. 22. Who may convene general courts-martial. 

823. 23. Who may convene special courts-martial. 

824. 24. Who may convene summary courts-martial. 

825. 25. Who may serve on courts-martial. 

826. 20. Military Judge of a general or special court-martlaL 

827. 27. Detail of trial counsel and defense counsel. 

828. 28. Detail or employment of reporters and interpreters. 

820. 20. Absent and additional members. 

§822. Art. 22. Who may convene general courts-martial 

(a) General courts-martial may be convened by— 

(1) the President of the United States; 

(.2) the Secretary concerned; 

(3) the commanding officer of a T«?rrltorlal Deportment, an Army Group, an Anny, an 
Army Corps, a division, a separate brigade, or a corresponding unit of the Array or Marine 
Corps; 

(4) the commander in chief of a fleet ; the commanding officer of a naval station or 
larger shore activity of the Navy beyond the United States; 

(5) the commanding officer of an air command, an air force, an air division, or a 
separate wing of the Air Force or Marine Corps; 

(6) any other commanding officer designated by the Secretary concerned; or 

(7) any other commanding officer in any of the armed forces when empowered by the 
President 

(b) If any such commanding officer la nn accuser, the court shall be convened by su¬ 
perior competent authority, and may in any case be convened by such authority if con¬ 
sidered desirable by him. 

8823. Art. 23. Who may convene special court a-martial 

(a) Special courts-martial may be convened by— 

(1) any person who may convene a general court-martial; 

(2) the commanding officer of a district, garrison, fort, camp, station, Air Force base, 
auxiliary air field, or other place where member** of the Army or the Air Force are on duty; 

(3) the commanding officer of a brigade, regiment detached battalion, or correspond¬ 
ing unit of the Army; 

(4) the commanding oflhvr of a wing, group, or separate, squadron of the Air Force ; 

(5) the commanding officer of any naval or Coast Guard vessel, shipyard, base, or 
station; the commanding officer of any Marine brigade, regiment, detached battalion, or 
corresponding unit; the commanding officer of any Marine barracks, wing, group, separate 
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squadron, station, base, auxiliary air field, or other place where member* of the Marine 
Corps are on duty; 

(0) the commanding officer of any separate or detached command or group of 
detached units of any of the armed forces placed under a single commander for thl* purpoae; 
or 

(7) the commanding officer or officer in charge of any other command when em¬ 
powered by the Secretary concerned. 

(b) If any such officer la an accuser, the court shall he convened by superior competent 
authority, and may in any case be convened by such authority if considered advisable by him. 

§824. Art. 24. Who may convene summary courts-martial 

(a) Summary courts-mart )al mny he convened by— 

(1) any person who mny convene a general or special court-martial; 

(2) the commanding officer of a detached company or other detachment of the Army; 

(3) the commanding officer of a detached squadron or other detachment of the Air 
Force; or 

(4) the commanding officer or officer in charge of any other command when em¬ 
powered by the Secretary concerned. 

(b) When only one commlaaioncd officer is present with a command or detachment lie 
shall he the summary court-martial of that command or detachment and shall bear and 
determine all summary court-martial cases brought before him. Summary courts-martial 
mny, however, be convened in uny case by superior competent authority when considered 
desirable by him. 

§825. Art. 25. Who may serve on courts-martial 

(a) Any commissioned officer on active duty is eligible to serve on all courts-martial for 
the trial of any |M?rson who may lawfully 1 m? brought before such courts for trial. 

(b) Any warrant officer on active duty is eligible to serve on general and special 
courts-martial for the trial of any person, other than a commissioned officer, who may 
lawfully be brought before such courts for trial. 

••(c) (1) Any enlisted member of an armed force on active duty who U not a member 
of the same unit as the accused is eligible to serve on general and *pedal courta-martial 
for the trial of any enlisted member of un armed force who may lawfully tie brought before 
such courts for trial, but he shall serve ns a member of a court only if, before the conclusion 
of a session called by the military judge under section 839(a) of thl* title (article 39(a)) 
prior to trial or. In the alstoiice of such a session, before the court Is assembled for the 
trial of the accused, the accused personally ha* requested in writing that enlisted members 
.serve on it After such a request, the accused mny not be tried by n general or special 
court-martial the membership of which due* not include enlisted member* in a number 
comprising at least one-thin] of the total membership of I lie court, unless eligible enlisted 
members cannot l>»» obtained on account of physical conditions or military exigencies. If 
such members cannot tie obtained, the court mny lie assembled and tin? trial hold without 
them, but tin* convening authority ahall make a detailed written statement, to be appended 
to the record, stating why they could not lie obtained. 

(2) In this article, the word “unit" mean* any regularly organized body as defined by 
the Secretary concerned, but In no case may it lie n body larger than a company, squadron, 
ship's crew, or body corresponding to one of them. 

(d) (1) When It can be avoided, no member of an armed force mny be tried by a 

court-martial any member of which is Junior to him in rnuk or grade. 

(2) When convening n court-martial, the convening authority shall detail ns mem¬ 
ber* thereof such member* of the armed force* an, in his opinion, are beat qualified for the 
duty by reawn of age. education, training, experience, length of service, and Judicial 
temperament. No member of an armed force I* eligible to serve ns n member of a general or 
special court-martini when he is the accuser or a witness for the prosecution or has acted 
as investigating officer or ns counsel In tbo same ease. 

••826. Art. 26. Military judge of a general or special court-martial 

••(a) The authority convening a general court-martial shall, and, subject to regula¬ 
tions of the Secretary concerned, the authority convening a sjiecial court-martial may, 
detail a military Judge thereto. A military Judge shall preside over each oiien session of 
the court-martial to which he has been detailed. 
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••(b) A military Judge shall be a commissioned officer of the armed forced who is a 
memtw of the bar of a Federal court or a member of the bar of the highest court of a 
State and who is certified to be qualified for duty as a military Judge by the Judge Advocate 
General of the ormed force of which such military Judge is a member. 

••(c) The military Judge of a general court-martial shall be designated by the 
Judge Advocate General, or bis designee, of the armed force of which the military Judge la 
a member for detail by the convening authority, and, unless the court-martial was con¬ 
vened by the President or the Secretary concerned, neither the convening authority nor 
any member of his staff shall prepare or review any report concerning the effV*eUvone», 
fitness, or efficiency of flic military Judge so detailed, which relates to his performance of 
duty as « military Judge. A commissioned officer who la certified to bo qualified for duty 
M a military judge of a general court-martial may perform such duties only when he ia 
assigned and directly responsible to the Judge Advocate General, or his designee, of the 
armed force of which the military Judge is a member and may perform duties of a 
Judicial or non judicial nature other than those- relating to hi* primary duty as a military 
Judge of a general court-martial when such duties are assigned to him by or with the 
approval of that Judge Advocate General or his designee, 

••(d) No person Is eligible to act as a military Judge In a case If he Is the accuser 
or a witness for the prosecution or has acted as investigating officer or a counsel In the 
same case. 

••(e) The military Judge of a court-martial may not consult with the member* of the 
court except In the presence of the accused, trial counsel, and defense counsel, nor may he 
vote with the members of the court. 

§827. Art 27. Detail of trial counsel and defense counsel 

••(a) For each general anil spednl court-martial the authority convening the court 
shall detail trial counsel and defense counsel, and such assistants as he considers ap¬ 
propriate. No person who has acted as Investigating officer, military Judge or court member 
In any case may a«d: later as trial counsel, assistant trial counsel, or, unless expre^dy 
requested by the accused, os defense counsel or assistant defense counsel in the same case. 
No person who 1ms acted for the prosecution may act later In the same case for the 
defense, nor may any |ierson who has acted for the defense act Inter In the same case for 
the prosecution. 

(b) Trial counsel or defense counsel detailed for a general court-martial— 

(1) must Ik? a Judge advocate of the Army, Navy, Air Force, or Mariue Corps or a 
Inw specialist of the Coast Guard, who Is a graduate of an accredited law’ school or la a 
member of the bar of a Federal court or of the highest court of a State; or must be n member 
of the bar of a Federal court or of the highest court of n State; and 

(2) must be certified as competent to perform such duties by the Judge Advocate 
General of the armed force of which he la a member. 

••(c) In the case of a specinl court-martial— 

••(1) The accused shall be afforded the opjKirt unity to Is* represented at the trial 
by counsel having the qualifications prescribed under section S27lb) of this title (article 
27(b)) unless counsel having such qualifications cannot Ik? obtained on account of physical 
conditions or military exigencies. If counsel lim ing such qualifications cannot be obtained, 
the court may be convened and the trinl held but the convening authority shall make a 
detailed written statement, to be appended to the record, stating why connsel with such 
qualifications could not lie obtained ; 

••(2) If the trial counsel Is qualified to act as counsel before a general court-martial, 
the defense counsel detailed by the convening authority must be a person similarly 
qualified: and 

••(3) If the trial counsel If a judge advocate, or a law spechdbd, or a memlier of the 
bur of a Federal court or the highest court of n State, the defense counsel detailed by the* 
convening authority must be one of the foregoing. 

§.828, Art, 28. Detail or employment of reporters and interpreters 

Under such regulation* as the Secretary concerned may prescribe, the convening au¬ 
thority of a court-martial, military commission, or court of inquiry shall detail or employ 
qualified court reporters, who shall record the proceedings of and testimony taken before 
that court or commission. Under like regulations the convening authority of a court-martial. 
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military commission, or court of inquiry may detail or employ Interpreters who shall In¬ 
terpret for the court or commission. 

829. Art. 29. Absent and additional members 

••(a) No member of a general or special court-martial may be absent or excused after 
the court baa been assembled for the trial of the accused except for physical disability or 
as a result of a challenge or by order of the convening authority for good cause. 

••(b) Whenever a general court-martial, other than a general court-martial composed 
of a military judge only, is reduced below live members, the trial may not proceed unless 
the convening authority details new members sufficient in number to provide not lose 
than live members. The trial may proceed with the new’ members present after the recorded 
evidence previously introduced before the mcmtwre of the court lias been read to the court 
in the presence of the military judge, the accused, and counsel for both sides. 

••(c) Whenever a special court-martial, other than a tqiccinl court-martial composed 
of a military Judge only, is reduced below three member*, the trial may not procee d uuleaa 
the convening authority details new members sufficient In number to provide not lefts than 
three members. The trinl shall proceed with the new members present as if no evidence 
had previously been Introduced at the trial, unless a verbatim record of the evidence pre¬ 
viously Introduced before the members of the court or a stipulation thereof Is read to the 
court In the presence of the military judge, If any, the accused and counsel for both .sides; 
and 

••(d) If the military judge of a court-martial comiioscd of a military Judge only ia 
nimble to proceed with the trial because of physical disability, as a result of a challenge, or 
for other good cause*, the trial shall proceed, subject to any applicable conditions of sec¬ 
tion 816(1) (B) or (2) <C) of this title (article 16(1) (B) or <2) (C)). after the detail of 
a new military Judge as if no evidence bad previously been introduced, unlefts a verbatim 
record of the evidence previously introduced or a stipulation thereof la read In court In the 
presence of the new military Judge, the accused, and counsel for tx»th sides. 

Subchapter VI. PRE-TRIAL PROCEDURE 

Bee, Art. 

830. 30. Charges and speed Oca Uona. 

831. 31. Compulsory sclf-iucrimlnation prohibited. 

832. 32. Investigation. 

833. 33. Forw arding of charges. 

83*1. 34. Advice of staff judge advocate and reference for trial. 

830. 35. Service of charges. 

§830. Art. 30. Charges and specifications 

(a) Charges and specl Meat Ions shall be sigued by a person subject to this chapter under 
oath before a commissioned officer of the armed forces authorized to administer oaths and 
shall state— 

(1) that the signer has personal knowledge of, or has investigated, the mutters act 
forth therein; and 

<2) that they are true in fact to the liest of his knowledge and belief. 

(b) Upon the preferring of charges, the proper authority shall take Immediate steps 
to determine what disposition should be made thereof In the Interest of Justice and disci¬ 
pline, and the person accused shall lx? Informed of the charges* against him as soon as 
practicable. 

§831. Art. 31. Compulsory self-incrimination prohibited 

(a) No person subject to this chniXer may compel any i*»rson to incriminate himself 
or to answer any question the answer to which may tend to incriminate him. 

(b) No person subject to this chapter may Interrogate, or request any statement from, 
an accused or n person suspected of an offense without first Informing him of the nature of 
the accusation and advising him that he does not have to make any statement regarding 
the offense of which he is accused or suspected and that any statement made by him may 
be used as evidence against him In a trial by court-martial. 

(c) No person subject to this chapter may compel any person to make a statement 
or produce evidence before any military tribunal If the statement or evidence Is not ma¬ 
terial to the issue and may tend to degrade him. 
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(d) No statement obtained from any ponton In violation of tills article, or through the 
u*e of coercion, unlawful Influence, or unlawful Inducement may lie received In evidence 
against him in a trial by court-martial* 

§832. Art. 32. Investigation 

(a) No charge or aped flea tl on may 1* referred to a general court-martial for trial 
until a thorough and Impartial Investigation of all the matters net forth therein has t**en 
made. This investigation shall Include Inquiry ns to the truth of the matter act forth In 
the charges, consideration of the form of charges, and a recommendation as to the dlsposl- 
tlon which should be made of the case In the Interest of Justice and discipline. 

(b) The accused shall be advised of the charges against him and of his right to be 
represented At that Investigation by counsel, t*pon bis own request he shall be represented 
by civilian counsel if provided by him, or military counsel of his own selection if such 
counsel Is reasonably available, or by counsel detailed by the officer exercising general 
court-martial Jurisdiction over the command. At that Investigation full opportunity shall 
bo given to the accused to cross-examine witnesses against him if they are available and 
to present anything he may desire in his own behalf, either In defense or mitigation, and the 
investlgtalng officer shall examine available witnesses requested by the accused. If the 
charges are forwarded after the Investigation, they shall be accompanied by a statement of 
the substance of the testimony taken on both sides and n copy thereof shall be given to 
the accused. 

(c) If an investigation of the subject matter of an offense lias boon conducted before 
the accused Is charged with the offense, and if the accused was present at the Investigation 
and afforded the opportunities for representation, cross-examination, nnd preseutntlou pre- 
scribed In subsection (b). no further Investigation of that charge la necessary under this 
article unless it la demanded by the accused after be U Informed of the charge. A demand 
for further Investigation entitle* the accused to recall witnesses for further cross-examina¬ 
tion nnd to offer any new evidence In his ow*n behalf. 

(d) The requirements of this article are binding on all j»cr»on* administering this 
chapter but failure to follow them dues not constitute Jurisdictional error. 

§ 833. Art. 33. Forwarding of charges 

When a iierson Is held for trial by general court-martial the commanding officer shall, 
within eight days after the accused 1* ordered into arrest or confinement. If practicable, 
forward the charges, together with the Investigation nnd allied papers, to the officer exer¬ 
cising general court-martlal Jurisdiction. If that la not practicable, he shall report in 
writing to that officer the reasons for delay. 

§834. Art. 3-1. Advice of staff judge advocate and reference for trial 

(a) Before directing the trial of any charge by general court-martial, the convening 
authority shall refer It to hi* staff Judge advocate or legal officer for consideration and 
advice. The convening authority nisiy not refer a charge to a general court-martial for trial 
unless he has found that the charge alleges an offense under this chapter and Is warranted 
by evidence Indicated In tlx* report of investigation. 

(b) If the charge** or sjiecl flea tlon* are not formally correct or do not conform to Ibe 
substance of the evidence contained in the report of the Investigating officer, formal cor¬ 
rections, and such changes In the charges and specification* a* are needed to make them 
conform to the evidence, may be made. 

§833. Art. 33. Service of charges 

••The trial counsel to whom court-mart In I charges are referred for trial shall cause to 
he served upon the accused a copy of the charges upon which trial is to be bad. In time 
of peace no person may, against his objection, be brought to trial or be required to par¬ 
ticipate by himself or counsel In a session called by the military Judge under section 830(a) 
of UiLs title (article 30(a)), in a general court-mart lal case within a period of five days 
after the service of charges upon him or In n special court-martial within a jtcriod of three 
days after the service of the charges upon him. 
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Subchapter VII. TRIAL PROCEDURE 

8«. Art. 

886. 86. President may prescribe rule*. 

837. 37. Unlawfully Influencing action of court 

838. 38. Duties of trial counsel and defence counsel. 

830. 30. Sessions. 

840. 40. Continuance* 

84L 41. Challenge* 

842. 42. Oath* 

843. 43. Statute of limitation* 

8*14. 44. Former jeopardy. 

843. 45. Pleas of the accused. 

840. 40. Opportunity to obtain witnesses and other evidence. 

847. 47. Refusal to appear or testify. 

848 48. Contempt* 

849. 49. Deposition* 

850. 50. Admissibility of records of courts of inquiry. 

851. 51. Voting and rulings. 

852. 52. Number of votes required. 

853. 53. Court to announce net Ion. 

851. 54. Record of trial. 

§836. Art. 36. President may prescribe rules 

(a) The procedure, Including modes of proof, in cases before courts-martial, courts 
of Inquiry, military commissions, and other military tribunals may be prescribed by the 
President by regulations which shall, so fur as he considers practicable, apply the prin¬ 
ciples of law and the rules of evidence generally recognised in the trial of criminal cases 
In the United States district courts, but which may not be contrary to or Inconsistent with 
this chapter. 

(b) All rules and regulations made under this article shall be uniform insofar as 
practicable and shall be reported to Congress. 

§837. Art. 37. Unlawfully influencing action of court 

••(a) No authority convening a general, special, or summary court-martial, nor auy 
other commanding officer, may censure, reprimand, or admonish the court or any member, 
military judge, or counsel thereof, with respect to the findings or sentence adjudged by 
the court, or with re*|>ect to any other exercise of its or his functions in the conduct of 
the proceeding. No person subject to this chapter may attempt to coerce or, by any unau¬ 
thorized means, influence the action of a eourt-martiul or any other military tribunal or 
any member thereof, In reaching the findings or sentence in any case, or the action of 
any convening, approving, or reviewing authority with rewjject to his judicial act* The 
foregoing provisions of the subsection shall not apply with respect to (1) general Instruc¬ 
tional or informational courses In military justice If such courses are designed solely for 
the pun«tf** of Instructing members of a command in the substantive and procedural 
aspects of courts-martial, or (2) to statements and instructions given in open court by 
the military Judge, president of a special court-martial, or counsel. 

••(b) In the prejianttion of an effectiveness, fitness, or efficiency report or any other 
report or document used in whole or in part for the purpose of determining whether a 
meml>er of the armed forces is qualified to be advanced. In grade, or in determining the 
alignment or transfer of a member of the armed forces or In determining whether a 
member of the armed forces should be relnined on active duty, no person subject to this 
chapter may, in preparing any such rejiort (1) consider or evaluate the performance of 
duty of any such member as a member of a court-martial, or (2) give a less favorable rating 
or evaluation of any member of the armed forces liecause of the seal with which such 
member, as counsel, represented any accused liefore a court-martial. 

§838. Art. 38. Duties of trial counsel and defense counsel 

(a) The trial counsel of a general or special court-martial shall prosecute In the name 
of the United State* and shall, under the direction of the court, prei>arc the record of the 
proceedings. 
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••(b) The accused ha* the right to Ik* represented In hi* defence before a general or 
npceial court-martial by civilian counsel If provided by him, or by military counsel of his 
own selection If reasonably available or by the defense counsel detailed under section 
827 of this title (article 27). Should the accused have counsel of bis own selection, the 
defense counsel, ami assistant defense counsel. If any, who were detailed, shall. If the 
accused so desire**, act a a his associate counsel; otliorwise tliey shall bo excused by tho 
military Judge or l»y the president of a court-martial without a military Judge. 

(c) In every court-mnrtlnl proceeding, the defense counsel may, in the event of con¬ 
viction, forward for attachment to the record of proceedings a brief of such matters as ho 
feels should be considered in behalf of the accused on review*, including any objection to 
the contents of the record which he considers appropriate. 

(d) An assistant trial counsel of a general court-martial may, under the direction of 
the trial counsel or when he is qualified to be a trial counsel as required by section 827 of 
this title (article 27), perform any duty imposed by law*, regulation, or the custom of the 
service upon tho trial counsel of the court Ail assistatil trial counsel of a special court- 
martial may i>erform any duty of the trial counsel. 

(e) An assistant defense counsel of a general or s|KH*ial court-martial may, under the 
direction of the defense counsel or when he is qualified to Ik? the defense counsel as re¬ 
quired by section 827 of this title (article 27), perform any duty Imposed by law, regu¬ 
lation, or the custom of the service upon counsel for the accused. 

830. Art. 30. Sessions 

••(a) At any time after the service of charges which have been referred for trial to a 
court-martial coui|*wtt»d of a military judge and member*, the military Judge nmy. sub¬ 
ject to section 835 of this title (article 85), call the court Into session without the presence 
of the members for the purpose of— 

••(1) hearing and determining motions raining defenses or objection* which are 
capable of determination without trial of the issues raised by a plea of not guilty; 

••(2) hearing and ruling uism any matter which may bn ruled upon by the military 
judge under this chapter, whether or not the matter In appropriate for later considera¬ 
tion or decision by the members of the court; 

••(3) if permitted by regulation* of the Secretary concerned, holding the arrange¬ 
ment and receiving the pleas of the accused ; and 

••(4) performing any other procedural function which may be performed by the mili¬ 
tary judge under this chapter or under rules prescrllsnl pursuant to section 83d of this 
title (article 36) and which doe* not require the presence of the members of the court. 
These pn>cissllngs shall be conducted in tlie presence of the accused, the defense counsel, 
and the trial counsel and shall be made a part of the record. 

••(b) When the members of a court-martial deliberate or vote, only the member* 
may bo present. All other proceedings, including any other consultation of the member* 
of the court with counsel or the military judge, shall be made a part of the record and shall 
be in the presence of the accused, the defense counsel, the trial counsel, and in case* In 
which a military Judge lias been detailed to the court, the military Judge. 

840. Art. 10. Continuances 

••TTic military judge or a court-martial without a military judge may, for reasonable 
cause, grunt a continuance to any party for such time, and as often, as may ap(iear to be 
Just. 

341. Art. 41. Challenges 

••(a) The military Judge and members of a general or special court-martial may be 
challenged by the Accused or the trial counsel for cause stated to the court. Tho military 
judge, or, if none, the court. Khali determine the relevancy and validity of challenge* for 
cause, and may not receive a challenge to more than one person at a time. Challenge* by 
the trial counsel shall ordinarily be presented and decided before those by the aecoaed 
are offered. 

••(b) Kach accused and the trial counsel la entitled to one peremptory challenge, hut 
the military Judge may not bo challenged except for cause. 

§842. Art. 42. Oath* 

••(a) Before performing their respective duties, military judges, member* of a general 
and special courts-martial, trial counsel, assistant trial counsel, defense counsel, assistant 
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defence counsel, reporters, and interpreters shall take an oath to perform their duties faith¬ 
fully. The form of the oath, the time and place of the taking thereof, the manner of recording 
the same, and whether the oath shall be taken for all cases In which these duties are to be 
performed or for a particular case, shall be ag prescribed In regulations of the Secretary 
concerned. These regulations may provide that an oath to perform faithfully duties aa a 
military Judge, trial counsel, assistant trial counsel, defense counsel, or assistant defense 
counsel may be taken at any time by any judge advocate, law specialist, or other person 
certified to be qualified or competent for the duty, and if such an oath Is taken it need not 
again be taken at the time the Judge advocate, law specialist, or other person Is detailed to 
that duty. 

§843. Art. 43. Statute of limitations 

(a) A person charged with desertion or absence without leave In time of war, or with 
aiding the enemy, mutiny, or murder, may be tried and punished at any time without 
limitation. 

(b) Except as otherwise provided in this article, a person charged with desertion in 
time of peace or any of the offense* punishable under section* 919-032 of this title (articles 
119-132) is not liable to be tried by court-martial If the offense was committed more than 
three years before the receipt of sworn charges and specifications by an officer exercising 
summary court-martial Jurisdiction over the command. 

(c) Except a* otherwise provided In this article, a person charged with any offense 
is not liable to be tried by court-martial or punished under section 815 of this title (article 
15) If the offense was committed more than two years before the receipt of sworn charge* 
and specifications by an officer exercising summary court-martial Jurisdiction over the 
command or before the lmi»ojdtion of punishment under section 815 of this title (article 15). 

(d) Period* in which the accused w*as absent from territory hi which the United States 
has the authority to apprehend him, or in the custody of civil authorities, or in the hands 
of the enemy, shall be excluded In computing the period of limitation prescribed in this 
article, 

(e) For an offense the trial of which In time of war is certified to the President by the 
Secretary concerned to be detrimental to the prosecution of the war or Inimical to the 
national security, the period of limitation prescribed in till* article la extended to six month* 
after the termination of hostilities as proclaimed by the President or by a joint resolution 
of Congress. 

(t) When the United State* i* at war. the running of any statute of limitations ap¬ 
plicable to any offense under this chapter— 

(1) involving fraud or attempted fraud agnlnut the United States or any agency 
thereof In any manner, whether by conspiracy or not; 

(2) committed In connection with the acquisition, care, handling, custody, control, 
or disposition of any real or personal property of the United State*; or 

(3) committed in connection with the negotiation, procurement, award, perform¬ 
ance, i»aymcnt. Interim financing, cancellation, or other termination or settlement, of 
any contract, subcontract, or purchase order which l* connected with or related to the 
prosecution of the war, or with any disposition of termination Inventory by any war 
contractor or Government agency; 

1* suspended uutil three years after the termination of hostilities as proclaimed by the 
President or by n Joint resolution of Congress. 

§ 844. Art. 44. Former jeopardy 

(a) No person may, without his consent, bo tried a second time for the same offense. 

(b) No proceeding in which an accused has been fomid guilty by a court-martial upon 
any charge or specification is a trial In the sense of this article until the finding of guilty 
has become final after review of the case has been fully completed. 

(c) A proceeding which, after the Introduction of evidence but before a finding. Is 
dismissed or terminated by the convening authority or on motion of the prosecution for 
failure of available evidence or witnesses without any fault of the accused la n trial in 
the sense of this article. 

845, Art. 45. Pleas of the accused 

••(a) If an accused after arraignment make* an Irregular pleading, or after a plea of 
guilty sots up matter Inconsistent with the plea, or if It apj>ears that he has entered the 
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plea of guilty improvidently or through lack of understanding of it* hum nine and effect, 
or if he fall# or refuse* to plead, a plpa of not guilty shall bo entered in the record, ntid 
the court shall proceed ah though he had pleaded not guilty. 

•• (b) A plea of guilty by the accused may not bo received to any charge or specification 
alleging an offense for which the death penalty may lie adjudged. With respect to any other 
charge or specification to which a plea of guilty has betm made by the accused and accepted 
by the military judge or by a court-martial without a military judge, a finding of guilty 
of the charge or jq»eelflcntion may, if iiermittcd by regulations of the Secretary concerned, 
be entered I mined lately without vote. This finding shall constitute the finding of the court 
unless the plea of guilty U withdrawn prior to announcement of the sentence, in which event 
the proceedings shall continue ns though the accused had pleaded not guilty. 

§816. Art. 46. Opportunity to obtain witnesses and other evidence 

The trial counsel, the defense counsel, and the court-martial shall have equal oppor- 
tunlty to obtain witnesses and other evidence in accordance with such regulations as the 
President may prescribe. Process Issued in court-martial cases to compel witnesses to api>ear 
and testify and to compel the production of other evidence shall be similar to that which 
courts of the United States having criminal jurisdiction may lawfully issue attd shall run 
to any part of the United States, or the Territorie*. Commonwealth*, and possessions. 

§847. Art. 47. Refusal to appear or testify 

(a) Any person not subject to this chapter who— 

(1) has been duly gubpenaed to apiienr as a witness before a court-martial, military 
commission, court of inquiry, or any other military court or board, or before any mili¬ 
tary or civil officer designated to take a deposition to be read in evidence before such 
a court, commission, or board ; 

(2) has been duly paid or tendered the fees and mileage of a witness at the rates 
allowed to witnesses attending the courts off the United States; and 

(3) willfully neglects or refuses to appear, or refuses to qualify as a witness or to 
testify or to produce any evidence which that |>er*on may have been legally subjienaed 
to produce; 

la guilty of an offense against the United States. 

(b) Any person who commits an offense mimed in subsection (a) shall be tried on 
Information in a United States district court or in a court of original criminal jurisdiction 
in any of the Territories, Commonwealths, or possession* of the United States, and Juris¬ 
diction is conferred upon those courts for that pun****- Upon conviction, such a person shall 
be punished by a fine of not more than $fiOO. or imprisonment for not more Ilian six months, 
or both. 

(c) The United 8tnte* attorney or the officer prosecuting for the United States In any 
such court of original criminal jurisdiction shall, upon the certification of the facts to him 
by the military court, commission, court of luqulry, or board, file an information against 
and prosecute any person violating this article. 

(d) The fees and mileage of witnesses shall lie advanced or paid out of the appropria¬ 
tions for the compensation of witnesses. 

§848. Art. 48. Contempts 

A court-martial, provost court, or military commission may punish for contempt any 
person who use* any menacing word, sign, or gesture in Its presence, or who disturbs its 
proceedings by any riot or disorder. The punishment may not exceed confinement for 30 
days or a fine of $100, or both. 

§849. Art. 49. Depositions 

••(a) At any time after charges have been signed as provided In section 830 of this 
title (article 30), any party may take oral or written depositions unless the military Judge 
or court-martial w ithout n military Judge bearing the case or. If the caw is not being heard, 
an authority competent to convene a court-martial for the trial of charges forbids It 

for good cause. If a deposition is to be taken before charges are referred for trial, such an 
authority may designate commissioned officers to represent the prosecution and the defense 
and may authorise those officers to take the deposition of any witness. 

(b) The party nt whose Instance a deposition l* to be takeu shall give to every other 
party reasonable written notice of the time and place for taking the deposition. 

(e) Depositions may lie taken before and authenticated by any military or civil officer 
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Authorized by the law* of the United States or by the law* of the place where the deposition 
la taken to administer out ha. 

(d) A duly authenticated deposition taken upon reasonable notice to the other parties, 
i»o far as otherwise admissible under the rules of evidence, may be read In evidence l>cfore 
any military court or commission In any case not capital, or In any proceeding before a 
court of inquiry or military board, if It appear*— 

(1) thnt the witness resides or Is beyond the 8tate, Territory, Commonwealth, or 
District of Columbia In which the court, commission, or tsxml is ordered to sit, or 
beyond 10O miles from the place of trial or hearing; 

(2) that the witness by reason of death, age, sickness, bodily infirmity, Imprison¬ 
ment, military necessity, noaamenab 111ty to process, or other reasonable cause. Is unable 
or refuses to api*c*ar and testify In person at the place of trial or hearing; or 

(3) that the present whereabouts of the witness Is unknown. 

(e) Subject to subsection (d), testimony by deposition may Is* presented by the defense 
In capital cases. 

(f) Subject to subsection (d). n deposition may be read In evidence in any case In 
which the death penalty Is authorized but is not mandatory, whenever the convening 
authority directs that the case be treated as not capital, and in such a cose a sentence of 
death may not be adjudged by the court-martial. 

9830. Art. 50. Admissibility of records of courts of inquiry 

(a) In any case not capital and not extending to the dismissal of a commissioned 
officer, the sworn testimony, contained In the duly authenticate record of proceedings of 
a court of Inquiry, of a j»erson whose oral testimony cannot Ik* obtained, may, If otherwise 
admissible under the rules of evidence, be read In evidence by any party before a court- 
martial or military commission If the accused was a iwirty before the court of inquiry and 
if the same issue was involved or If the accused consents to the introduction of such 
evidence. 

(b) Buch testimony may be read In evidence only by the defense In capital cases or 
cases extending to the dismissal of a commissioned officer. 

(c) Such testimony may also be read In evidence lx*fort* a court of inquiry or n military 
board. 

851. Art 51. Voting and rulings # 

••(a) Voting by members of n general or special court-martial on the findings and on 
the sentence, and by memticrs of a court-martial without a military judge upon question* 
of challenge, shall lx* by secret written ballot. The Junior member of the court shall count 
the votes. The count shall he cheeked by the president, who shall forthwith announce the 
result of the bailed to the members of the court. 

••(b) The military Judge and, except for questions of challenge, the president of a 
court-martial without a military Judge shall rule upon all questions of law and all inter¬ 
locutory questions arising during the proceedings. Any auch ruling made by the military 
judge upon any question of law or any Interlocutory question other than the factual Issue 
of mental responsibility of the accused, or by the president of a court-martial without a 
military judge upon any question of law other than a motion for a finding of not guilty, 
la final and constitutes the ruling of the court However, the military Judge or the president 
of a court-martial w ithout a military judge may change his ruling at any time during the 
trial. Unless the ruling is final. If any member objects thereto, the court shnll be cleared 
and dotted and the question decided by a voice vote as provide*! in section 852 of this title 
(article 52), beginning with the Junior in rank. 

••(e) Before n vote Is taken on the findings, the military Judge or the president of a 
court-martial without a military judge shall, In the presence of the accused and counsel. 
Instruct the member* of the court as to the elements of the offense and charge them— 

(1) that the accused must be presumed to he innocent until his guilt Is established 
by legal and comment evidence beyond reasonable doubt; 

(2) that In the case being considered, if then* is a reasonable doubt as to the guilt 
of the accused, tlx* doubt must be resolved in favor of the accused and he must be 
acquitted; 

(3) that, if there U a reasonable doubt as to the degree of guilt, the finding must be 
lu a lower degree ox to which there is no reasonable doubt; mid 
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( 4 ) that the burden of proof to establlall the guilt of the accused beyond reasonable 

doubt U upon the United States. 

••(d) Subsections fn), (b), and (c) do not apply to a court-martial composed of a 
military judge only. The military judge of auch a court-martial ahnll determine all ques¬ 
tions of law and fact arising during the proceedings and. if the accused i« convicted, adjudge 
an approi»rlate sentence. Tbe military judge of such a court-martial shall make a general 
finding and shall in addition on request find the facta specially. If an opinion or memorandum 
of decision is filed. It will be sufficient if the findings of fact appear therein. 

8852. Art. 52. Number of votes required 

(a) <1) No person may be convicted of an offense for which the death penalty b made 
mandatory by law, except by the concurrence of all the members of the court-martial 
present at the time the vote la taken. 

••(2) No peram may he convicted of any other offense, except as provided in section 
845(b) of this title (article 45(b)) or by the concurrence of two-thirds of tbe members 
present at the time the vote is token. 

(b) (1) No person may be sentenced to suffer death, except by the concurrence of all 
the members of the court-mnrtinl present at the time the vote is taken and for an offense 
In this chapter expressly made punishable by death. 

(2) No iiensui may be sentenced to Ufe imprisonment or to confinement for more 
than ten 3 ’earn, except by the concurrence of three-fourth* of the members present at the 
time the vote is taken. 

(5) All other sentences shall l»e determined by the concurrence of two thirds of the 
member* present at the time the vote la taken. 

••(c) All other questions to be decided by the members of a general or special court- 
martial shall be determined by a majority vote, but a determination to reconsider a finding 
of guilty or to reconsider a sentence, with a view toward decreasing it, nuty be made by any 
lesser vote which indicates that the reconsideration is not opposed by the number of votes 
required for that finding or sentence. A tie vote on a challenge disqualifies the member chal¬ 
lenged. A tie vote on a motion for a finding of not guilty or on a motion relating to the ques¬ 
tion of the accused’* sanity la a determination against ttfe accused. A tie vote on any other 
question la a determination In favor of the accused. 

§853. Art, 53. Court to announce action 

A court • mart I al shall announce its findings and sentence to the parties a* soon os 
determined. 

8854. Art. 54. Record of trial 

••(a) Each general court-martial shall keep a separate record of the proceedings In 
each ease brought before it. and the record shall be authenticated by tbe signature of the 
military judge. If tbe record cannot be authenticated by tbe military judge by reason of 
bis death, disability, or absence, it shall be authenticated by the signature of the trial 
counsel or by that of a mrmlter if the trial counsel Is unable to authenticate it by reason of 
his death, disability, or absence. In a court-martial consisting of only n military judge the 
record shall Ik> authenticated by the court rei>ortcr under the same conditions which would 
Impose such n duty on a member under this subsection. If the proceedings hare resulted In 
an ncquittnl of all charges and specifictions or. If not affecting a general or flag officer. In 
a sentemx* not including discharge and not in excess of that which may otherwise be 
adjudged by a special court-martial, the record shall contain such matters as may be pre¬ 
scribed by regulations of the President. 

(b) Each tqnviul and summary court-mart Lit l shall keep a separate record of the 
proceedings In each case, and the record shall contain the matter and shall bo authenticated 
In the manner required by such regulations ns the President mny prescribe. 

(c) A copy of the record of the proceedings of each geueral and special court-martial 
ahull be given to tbe KCnwd ns soon ns it la authenticated 

Subchapter VIII. SENTENCES 

five. Art. 

855. 55. Cruel and unusual punishments prohibited. 

856. 50. Maximum limits. 

857. 57. Effective date of sentences. _ 
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858. 58. Execution of confinement. 

858a. 58a. Sentences: reduction in enlisted grade u|>on approval. 

§855. Art. 55, Cruel and unusual punishments prohibited 

Punishment by flogging, or by branding, marking, or tattooing on the body, or any other 
cruel or untixmtl punishment, may not be adjudged by any court-martial or inflicted upon 
any jierson subject to this chapter. The use of Irons, single or double, except for the purpose 
of safe custody, Is prohibited. 

8 855. Art. 55. Maximum limits 

The punishment which a court-martial may direct for an offense may not exceed such 
limits as the President may prescribe for that offenae. 

557. Art, 57. Effective date of sentences 

♦•(a) Whenever a sentence of a court-martial as lawfully adjudged and upproved 
Includes a forfeiture of pay or allowances in addition to confinement not suspended or 
deferred, the forfeiture may apply to pay or allowances becoming due on or after the date 
the sentence is approved by the convening authority, No forfeiture may extend to any 
pay or allowances accrued before that date. 

••(b) Any period of confinement Included In a sentence of a court-martial begins to 
run from the date the sentence is adjudged by the court-martial, but periods during which 
the sentence to confinement is suspended or deferred sholl 1 k» excluded In computing the 
service of the term of confinement. 

(c) All other sentence# of courts-martial are effective on the date ordered executed. 

♦•(d) On application by an accused who Is under sentence to confinement that has 
not been ordered executed, the convening authority or, if the accused Is no longer under 
his jurisdiction, the officer exercising general court-martial Jurisdiction o\’cr the command 
to which the accused la currently assigned, may In his sole discretion defer service of the 
sentence to confinement. The deferment shall terminate when the sentence Is ordered 
executed. The deferment may be rescinded at any time by the officer who granted it or. If 
the accused is no longer under his jurisdiction* by the officer exercising general court- 
martial jurisdiction over the command to which the accused Is currently assigned. 

§858. Art. 58. Execution of confinement 

(a) Under such instructions as the Secretary concerned may pre*crilx\ a sentence 
of confinement adjudged by a court-martial or other military tribunal, whether or not 
the sentence Include# discharge or dismissal, and whether or not the discharge or dismissal 
has been executed, may Is* carried Into execution by confinement in any place of confinement 
under the control of any of the armed forces or In any penal or correctional Institution 
under the control of the United States, or which the United States may be allowed to use. 
Persons so confined In a penal or correct!onnI Institution not under the control of one of 
the armed force* arc subject to the same discipline and treatment as persons confined or 
committed by the courts of the United States or of the State. Territory. District of Columbia* 
or place In which the Institution I* situated. 

(b) The omission of the words “hard labor*' from any sentence of a court-martial 
adjudging confinement does not deprive the authority executing that sentence of the power 
to require hard labor ns a i»cirt of the punishment. 

6858a. Art. 58a. Sentences: reduction in enlisted grade upon approval 

(a) Unifies otherwise provided In regulations to la? prescribed by the Secretary con- 
cemcd, a court-martial sentence of an enlisted member In a pay grade above B-l, as ap¬ 
proved by the convening authority, that Includes— 

(1) a dishonorable or bed-conduct discharge: 

(2) confinement; or 

(3) hard labor without confinement; 

reduce* that member to pay grade E-l, effective oil the date of that approval. 

(b) If the sentence of a member who 1# reduced in pay grade under subsection (a) la 
set aside or disapproved, or, as finally approved, does not Include any punishment named 
In subsection (aI (1), or (8), the rights and privileges of which he was deprived because 
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of that reduction slmll be restored to him and he la entitled to the pay and allowance* to 
which he would hare been entitled, for the period the reduction was In effect, had be not 
been so reduced. 


Subchapter IX. REVIEW OF COURTS MARTIAL 

8w. Art. 

850. 59. Error of law; leaser included offense. 

800. 00. Initial action on the record. 

SOL CL Same—General court-martial record*. 

862. 02. Recon Hi deration and revision. 

803. 03, Rehearing*. 

804. 04. Approval by the convening authority. 

SG5. 05. Disposition of record* after review by the convening authority. 

800. 00. Review by Court of Military Review. 

807. 07. Review by the Court of Military Appeal* 

805. 08. Branch office*. 

809. 09. Review In the office of the Judge Advocate GoneraL 

870. 70. Appellate counsel. 

87L 71. Execution of sentence; suspension of sentence. 

872. 72, Vacation of suspension. 

873. 73. Petition for a new triaL 

874. 74. Remission and suspension. 

875. 75. Restoration. 

870. 70. Finality of proceedings, folding*, and sentence*. 

§859. Art. 59. Error of law; lesser included offense 

(a) A finding or sentence of a court-martial may not Ik? held incorrect on the ground 
of an error of law unless the error materially prejudices the substantial rights of the 
accused. 

(b) Any reviewing authority with the power to approve or affirm a finding of guilty 
mny approve or affirm, Instead, so mnch of the finding as Include* a lesser included offense. 

§860. Art 60. Initial action on the record 

After a trial by court-martiAl the record shall he forwarded to the convening authority, 
and action thereon may be taken by the person who convened the court, a commissioned 
officer commanding for the time being, a successor In command, or any officer exercising 
general court-martial Jurisdiction. 

§861. Art. 61. Same—Genera] court-martial records 

The convening authority shall refer the record of each general court-martial to hia 
staff Judge advocate or legal officer, who shall submit his written opinion thereon to the 
convening authority. If the final action of the court has resulted in an acquittal of all 
charges and specifications, the opinion Khali be limited to questions of jurisdiction and shall 
he forwarded with the record to the Judge Advocate General of the armed force of which 
the accused is a member. 

§862. Art. 62. Reconsideration and revision 

(a) If a siieciflcatlon before a court-martial has been dismissed on motion and the 
ruling does not nmonnt to a finding of not guilty, the convening authority may return the 
record to the court for reconsideration of the ruling and any further appropriate action. 

(b) Where there Is an apparent error or omission In the record or where the record 
shows improper or inconsistent action by a court-martial with respect to a finding or sen¬ 
tence which can be rectified without material prejudice to the substantial rights of the ac¬ 
cused, the convening authority may return the record to the court for appropriate action. In 
no case, however, may the record be returned— 

(1) for reconsideration of a finding of not guilty of any specification, or a ruling 
which amounts to a finding of not guilty; 

(2) for reconsideration of a finding of not guilty of any charge, unless the record 
show** a finding of guilty under a s|*ciflcatlon laid under that charge, which sufficiently 
alleges a violation of some article of this chapter; or 

(3) for Increasing the severity of the sentence unless the sentence prescribed for the 
offense is mandatory. 
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§ S63. Aft. 63. Rehearing* 

(a) If the convening authority disapprove* the findings and sentence of a court- 
martial he may, except where there ia lack of sufficient evidence In the record to support 
the findings, order a rehearing. In such a caw he shall state the reasons for disapproval. If 
he disapproves the findings and sentence and does not order a rehearing, he shall dismisa 
the charges. 

(b) Each rehearing shall take place before a court-martial composed of members not 
members of the court-martial which first heard the case. Upon a rehearing the accused may 
not be tried for any offense of which he was found not guilty by the first court-martial, and 
no sentence In excess of or more severe than the original sentence may be imposed, unless 
the sentence Is based upon a finding of guilty of an offense not considered ui»on the merits 
In the original proceedings, or unless the sentence prescribed for the offense is mandatory. 

§864. Art. 64. Approval by the convening authority 

In acting on the findings nnd sentence of a court-martial, the convening authority may 
approve only Mich findings of guilty, and the sentence or such part or amount of the 
sentence, as he finds correct in law and fact and us he in his discretion determines should 
be approved. Unless he indicates otherwise, approval of the sentence is approval of the 
findings and sentence. 

§ 865. Art. 65. Disposition of records after review by the convening authority 

(a) When the convening authority has taken final action In a general court-martial 
case, he shall send the entire record. Including his action thereon and the opinion or opinions 
of the staff judge advocate or legal officer, to the appropriate Judge Advocate General. 

••(b) If the sentence of a sj»cclal court-martial as approved by the convening authority 
includes a bad-conduct discharge, whether or not suspended, the record shall be sent to the 
officer exercising general court-martial jurisdiction over the command to be reviewed in the 
same manner as a record of trial by general court-martial or directly to the appropriate 
Judge Advocate General to be reviewed by a Court of Military Review. If the sentence aa 
approved by an officer exercising general court-martial jurisdiction Includes a bad-conduct 
discharge, whether or not suspended, the record shall be sent to the appropriate Judge 
Advocate General to Ik* reviewed by a Court of Military Review. 

(c) All other special and summary court-martial records shall be reviewed by a 
judge advocate of the Army, Navy, Air Force, or Marine Corps, or a law specialist or lawyer 
of the Coast Guard or Dejwrtment of the Treasury, and shall bo transmitted and disused 
of as the Secretary concerned may prescribe by regulation,* 

866. Art. 66. Review by Court of Military Review 

••(a) Each Judge Advocate General alkali establish a Court of Military Review which 
shall be composed of one or more panels, and each such punel shall be composed of not 
ices than three appellate military judges. For the purpose of reviewing court-martial case*, 
the court may alt in panels or as a whole in accordance with rules prescribed under subsec¬ 
tion (f). Appellate military Judges who are assigned to a Court of Military Review may be 
commissioned officers or civilians, each of whom must be a member of n bar of n Federal 
court or of the highest court of a State. The Judg** Advocate General shall designate us 
chief judge one of the appellate military judges of the Court of Military Review established 
by him. The chief Jndge shall determine on which panels of the court the appellate judge 
assigned to the court will serve and which military judge assigned to the court will act as 
the senior Judge on each panel. 

••(b) The Judge Advocate General shall refer to a Court of Military Review the 
record in every case of trial by conrt-mnrtIal in which the sentence, as approved, affects 
a general or flag officer or extends to death, dismissal of a commissioned officer, cadet, or 
midshipman, dishonorable or bad-conduct discharge, or confinement for one year or more. 

••(c) In a case referred to it, the Court of Military Review may act only with respect 
to the findings and sentence as approved by the convening authority. It may affirm only 
such findings of guilty, nnd the sentence or such part or umount of the sentence, as It 
finds corn'd in law and fact and determines, on the basis of the entire record, should be 
approved. In considering the record. It may weigh the evidence, Judge the credibility of 


* note 4 *uprm. 
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witnesses, and determine controverted question* of fact, recognising that the trial court 
so w and heard the witnesses. 

••(d) If the Court of Military Review nets aside the finding* and sentence* It may, 
except where the sotting aside is based on lack of sufficient evidence in the record to support 
the findings, order a rehearing. If it sets aside the findings and sentence and doe* not order 
a rehearing, it shall order that the charges be dismissed. 

••(e) The Judge Advocate General shall, unto** there is to be further action by the 
President, the Secretary concerned, or the Court of Military Appeals, Instruet the con* 
vening authority to take action in accordance with the decision of the Court of Military 
Review. If the Court of Military Review has ordered a rehearing but the convening authority 
finds a rehearing itnpracticable, he may dismiss the charge*. 

••<f) The Judge Advocates General shall prescribe uniform rule* of procedure for 
Courts of Military Review anil shall meet i*»rlodlcally to formulate policies and procedure 
In regard to review of court-martial cases in the office of the Judge Advocates General and 
by Courts of Military Review. 

••(g) No member of a Court of Military Review shall he required, or on his owu 
Initiative be permitted, to prepare, approve, disapprove, review, or submit, with respect 
to any other member of the win** or another Court of Military Review, an effectiveness, 
fitness, or efficiency report, or any other report or document used in whole or in part for the 
puriose of determining whether a member of the armed forces if qualified to be advanced 
In grade, or in determining the assignment or transfer of a member of the armed forces, or 
in determining whether a member of the armed force* shall be retained on active duty. 

••(h) No member of a Court of Military Review shall be eligible to review the record 
of any trial if such member served as Investigating officer In the case or served as a member 
of the court-martial before which such trial was conducted, or served as military judge, 
trial or defense counsel, or reviewing officer of such trial. 

§867. Art. 67. Review by the Court of Military Appeals 

•(a) (I) There is a United States Court of Military Appeals established under 
article I of the Constitution of the United States and located for administrative purposes 
only in the Department of Defense. The court consists of three judges appointed from civil 
Ufe by the President* by and with the advice and consent of the Senate, for a term of 
fifteen years. The term* of office of all miocessorH of the judges serving on the effective 
date of this Act shall expire fifteen years after the expiration of the terms for which 
their predecessors were appointed, but any judge appointed to fill a vacancy occurring 
prior to the expiration of the term for which his predecessor was npi»otnted *halt be 
appointed only for the nnexpired term of his predecessor. Not more than two of the 
judges of the court may lie appointed from the name political party, nor Is any person 
eligible for appointment to the court who is not a member of the bar of a Federal 
court or the highest court of a State. F.ach judge Is entitled to the name salary and 
travel allowances as arc*, and from time to time may be, provided for judges of the 
United States Court of Appeals, and is eligible for reappointment The President shall 
designate from time to time one of the judges to act as chief judge. The chief judge of 
the court shall have precedence and preside at any session which he attends. The other 
judges shall have precedence and preside according to the seniority of their commissions 
Judges whose commissions bear the same date shall have precedence according to seniority 
In age. The court may prescribe Its own rules of procedure and determine the number of 
judges required to constitute a quorum. A vacancy In the court does not Impair the right 
of the remaining judges to exercise the powders of the court 

(2) Judges of the United States Court of Military Appeals may be removed by the 
President, upon notice and hearing, for neglect of duty or malfeasance In office, or for 
mental or physical disability, but for no other cause. 

(3) If a judge of the United States Court of Military Appals la temporarily unable 
to perform his duties because of Illness or other disability, the President may denfgnate a 
judge of the United States Court of Appeals for the District of Columbia to fill the office 
for the period of disability. 

(4) Any judge of the United States Court of Military Appeals who Is receiving retired 
pay may become a senior judge, may occupy offices In a Federal building, may be provided 
with a staff assistant whose compensation shall not exceed the rate prescribed for GS-8 
In the General Schedule under aectkm 5332 of title 5, and, with his consent* may be calted 
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upon by the chief Judge of said court to perform Judicial duties with said court for any 
period or period* * sfiedflcd by sorh chief judge. A senior judge who U performing Judicial 
duties pursuant to this subsection shall be paid the same compensation (In Hen of retired 
pay) and allowances for travel and other expenses as a Judge. 

••(b) The Court of Military Appeals shall review the record In— 

••(1) all cases In which the sentence, as affirmed by a Court of Military Bedew, 
•ffects a general or flag officer or extends to death; 

••(2) all cases reviewed by a Court of Military Review which the Judge Advocate 
General orders sent to the Court of Military Appeals for review; am! 

••(3) all cases reviewed by a Conrt of Military Review in which, upon petition 
of the accused and on good cause shown, the Court of Military Appeals has granted 
a review. 

(c) The ac c use d has 30 days from the Ume when he Is notified of the decision of a 
board of review* to petition the Court of Military Appeals for review. The court shall act 
upon such a petition within 30 days of the receipt thereof. 

(d) In any case reviewed by it, the Court of Military Apfteals may act only with respect 
to the findings and sentence as approved by the convening authority and as affirmed or set 
aside as Incorrect in law by the board of review.* In a case which the Judge Advocate 
General orders sent to the Court of Military Appeals* that action need be taken only with 
respect to the Issues raised by him In a case reviewed upon petition of the accused, that 
action need l»e taken only with respect to Issues specified in the grant of review. The Court 
of Military Appeals shall take action only with respect to matters of law. 

(e) If the Court of Military Appeals sets aside the findings and sentence, It may, 
except where the setting aside Is based on lack of sufficient evidence In the record to support 
the findings order a rehearing. If It sots aside the findings and sentence and does not order 
a rehearing, It shall order that the charge* tie dismissed. 

••(f) After it has acted on a case, the Court of Military Appeals may direct the 
Judge Advocate General to return the record to the Court of Military Review for further 
review In accordance with the decision of the court. Otherwise, unless there is to be further 
action by the President or the Secretary concerned, the Judge Advocate General shall 
instruct the convening authority to take action In accordance with that decision. If the 
court has ordered a rehearing, but the convening authority finds a rehearing Impracticable, 
be may dismiss the charges. 

(g) The Court of Military Appeals and the Judge Advocates General shall meet an¬ 
nually to make a comprehensive survey of the operation of this chapter and report to tho 
Committees on Armed forked of the Senate and of the Bottfifi of Representatives and to 
the Secretary of Defense, the Secretaries of the military departments, and tho Secretary 
of the Treasury, the number and status of pending cases and any recommendations relating 
to uniformity of policies as to sentences, amendments to this chapter, and any other matters 
considered appropriate/ 

§ 868. Art. 68. Branch offices 

••The Secretary concerned may direct the Judge Advocate General to establish a 
branch office with any command. The branch office shall be under an Assistant Judge 
Advocate General who, with the consent of the Judge Advocate General, may establish a 
Court of Military Review with one or more panel*. That Assistant Judge Advocate General 
and any Court of Military Review established by him may perform for that command 
under the general supervision of the Judge Advocate General, the respective duties which 
the Judge Advocate General and a Court of Military Review established by the Judge 
Advocate General would otherwise be required to perform as to all cases Involving sen¬ 
tences not requiring approval by the President. 

§ 869. Art. 69. Review in the office of the Judge Advocate General 

••Every record of trial by general court-martial, In which there has been a finding of 
guilty and a sentence, the appellate review of which la not otherwise provided tor by 
section 866 of this title (article 66), shall be examined in the office of the Judge Advocate 
General. If any part of the findings or sentence la found unsupported in law, or if the Judge 
Advocate General so directs, the record shall be reviewed by a Court of Military Review In 
accordance with section 806 of this title (article 06), but in that event there may be no 
further review by the Court of Military Apiieal* except under section 807(b)(2) of this 

• See not# 8 **pra. 

• So# note 4 Bupra. 
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UUe (article 67(b) (2)). Notwithstanding section 876 of this title (article 76) the findings 
or sentence, or both. In a court-martial case which has been finally reviewed, but has not 
been reviewed by a Court of Military Review may be vacated or modified, in whole or in 
part, by the Judge Advocate General on the ground of newly discovered evidence, fraud 
on the court, lack of jurisdiction over the accused or the offense, or error prejudicial to the 
substantial rights of the amiscd. 

% 

§870. Art. 70. Appellate counsel 

(a) The Judge Advocate General shall detail In his office one or more commissioned 
officers as opiHlate Government counsel, and one or more commissioned i>ffl<*er* as appellate 
defense counsel, who are qualified under section 827(h)(1) of this title (article 27(b)(1)). 

••(b) A|iitcllate Government counsel shall represent the United States before the 
Court of Military Review or the Court of Military Appeal* wlieri directed to do so by 
the Judge Advocate General. 

••(c) Ap|iellate defense counsel shall represent the accused liefore the Court of 
Military Review or the Court of Military Appeals— 

(1) when ti«» (a requested to do so by the accused ; 

(2) when the United State* is represented by counsel; or 

(3) when the Judge Advocate General lias sent a cam* to the Court of Military 

Apjieals. 

••(d) The accused has the right to be represented before the Court of Military A|>pcals 
or the Court of Military Review by civilian counsel If provide*! by him. 

••(e) Military appellate counsel shall also perform auoh other functions In connec¬ 
tion with the review of court-martial cases as the Judge Advocate General directs. 

§871. Art. 71. Execution of sentence; suspension of sentence 

(a) No court-martial sentence extending to death or involving a general or flag officer 
may be executed until approved by the President, He shall approve the sentence or such 
pari, amount, or commuted form of the sentence as he sees lit, and may suspend the execution 
of the sentence or any i>art of the sentence, as approved by him, except a death sentence. 

(b) No sentence extending to the dismissal of a commissioned officer (other than a gen¬ 
eral or flag officer), cadet, or midshipman may he executed until approved by the Secretary 
concerned, or such Under Secretary or Assistant Secretary a* may be designated by him. He 
shall approve the sentence or such fsirt, amount, or commuted form of the sentence as ho 
sees fit, and may suspend the execution of any jiart of the sentence as approved by him. In 
time of war or national emergency he may commute a sentence of dismissal to reduction to 
any enlisted grade. A fierson so reduced may Is* required to serve for the duration of the 
war or emergency and six months thereafter. 

••(c) No sentence which include*, unsuapended, a dishonorable or bad-conduct dis¬ 
charge, or confinement for one year or more, may be executed until affirmed by a Court of 
Military Review and. in case* reviewed by it, the Court of Military Appeal*. 

••(d) All other court-martial sentences, unless suspended or deferred, may l>e ordered 
executed by the convening authority when approved by him. The convening authority may 
suspend the execution of any sentence, excel* a death sentence. 

§872. Art. 72. Vacation of suspension 

(a) Before the vacation of the susismslon of a special court-martial sentence which 
as approved Includes a bad-conduct discharge, or of any general court-martial sentence, 
the officer having sficcial court-martial Jurisdiction over the probationer shall hold a hearing 
on tlie alleged violation of probation. The probationer shall be represented at the hearing 
by counsel If he so desire*. 

(b) The record of the hearing and tlie recommendation of the offi.-er having special 
court-martial Jurisdiction shall Ik* sent for action to tlie officer exercising general court- 
martial Jurisdiction over the probationer. If he vacates the suspension, any unexecuted 
part of tlie sentence, except a dismissal, shall be executed, imbject to applicable restrictions 
In section 871(c) of this title (article 71(c)), Tlie vacation of the suspension of a dismissal 
U uot effective until approved by the Secretary concerned. 

(c) The hum ifusion of any other sentence may be vacated by any authority competent 
to convene, for the command in which the accused Is serving or assigned, a court of the kind 
that imposed tlie sentence. 
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§873. Art. 73. Petition for a new trial 

••At any time within two years after approval by the convening authority of a court- 
martial sentence, the accused may petition the Jndge Advocate General for a new trial on 
the grounds of newly discovered evidence or fraud on the court. If the accused’# case is 
pending before a Court of Military Review or before the Court of Military Appeals, the 
Judge Advocate General shall refer the petition to the appropriate court for action. Other¬ 
wise the Judge Advocate General shall act upon the petition. 

§874. Art. 74. Remission and suspension 

(a) The Secretary concerned and, when designated by him, any Under Secretary, 
Assistant Secretary, Judge Advocate General, or commanding officer may remit or suspend 
any port or amount of the unexecuted part of any sentence, including all uncollected for¬ 
feitures other than a sentence approved by the President. 

(b) The Secretary concerned may. for good cause, substitute an administrative form 
of discharge for a discharge or dismissal executed in accordance with the sentence of a 
court-martial. 

§875. Art. 75. Restoration 

(a) Under such regulations as the President may prescribe, oil rights, privileges, and 
property affected by an executed part of a court-martial sentence which has been set asldo 
or disapproved, except an executed dismissal or discharge, shall lie restored unless a uew 
trial or rehearing is ordered aiul such executed i«rt is included in a seutence imjioffced upon 
the new trial or rehearing. 

(b) If a previously executed sentence of dishonorable or bad-couduct discharge la not 
imposed on a new trial, the Secretary concerned shall substitute therefor a form of dis¬ 
charge authorised for administrative issuance unless the accused Is to serve out the re¬ 
mainder of his enlistment. 

(e) If a previously executed sentence of dismissal Is not Imposed on a new trial, the 
Secretary concerned shall substitute therefor a form of discharge authorized for adminis¬ 
trative issue, and Ok* commissioned officer dismissed by that sentence may be reappointed 
by like President alone to such commissioned grade and with such rank as in the opinion 
of the President that former officer would have attained had he not UK*n dismissed. The 
reai>pointmeuL of such a former oflk*er shall be without regard to the existence of a vacancy 
and alkali affect the promotion statua of other officers only insofar as the President may 
direct. All time between the dismissal and the reappointment shall be considered as actual 
service for all purposes, including the right to pay and allowances. 

§878. Art. 76. Finality of proceedings, findings, and sentences 

The appellate review of records of trial provided by this chapter, the proceedings, 
findings, and sentences of courts-martial as approved, reviewed, or affirmed as required by 
this clm|*ter, and all dlsmirails and dischargi* carried Into execution under sentences by 
courts-murtla! following approval, review, or affirmation ns required by this chapter, are 
final and conclusive. Orders publishing the proceedings of courts-martial and all action taken 
pursuant to those proceedings are binding upon all departments, courts, agencies, and 
officers of the United States, subject only to action upon a petition for a new trial as pro¬ 
vided in section 873 of this title (article 73) and to action by the Secretary concerned as 
provided In section 874 of this title (article 74). and the authority of the President. 

Subchapter X. PUNITIVE ARTICLES 

8*c. Art. 

877. 77. Principals. 

878. 78. Accessory after the fact 

8711. 79. Conviction of lesser included offense. 

88a 8a Attempts. 

881. 81. Conspiracy. 

8K2. 82. Solicitation. 

883. 83, Fraudulent enlistment, aptmlutmmt, nr separation. 

684. 84. Unlawful enlistment. appointment. or separation. 

885. 83. Desertion. 

888. 8fl. Absence without leave. 

887. 87. Missing movement 

888. 88. Contempt toward officials. 

889. 89. Disrespect toward superior commissioned officer. 

A2-26 






FEDERAL REGISTER 


10935 


UNIFORM CODE 


AH. 78. I 17 8 


Sec. 

Art. 

890. 

9a 

891. 

91. 

892. 

92. 

893. 

93. 

894. 

94. 

895. 

05. 

890. 

oa 

897. 

97. 

898. 

98. 

899. 

99. 

900. 

100. 

901. 

301. 

902. 

102. 

903. 

103. 

904. 

304. 

905. 

105. 

900. 

106, 

907. 

107. 

\m. 

108. 

909. 

100. 

910. 

110. 

911, 

111. 

912. 

112. 

913. 

113. 

914. 

114. 

915. 

115. 

oia 

116. 

917, 

117. 

918. 

118. 

919. 

119. 

920. 

120. 

921. 

121. 

922. 

122. 

923. 

123. 


Assaulting or willfully dltolieyiiif superior commissioned officer. 

Insubordinate conduct toward warrant officer, noncommissioned officer, or 
petty officer. 

Failure to ol*\v order or regulation. 

Cruelty and maltreatment. 

Mutiny or sedition. 

Resistance. breach of arrest, and coeape. 

Releasing prisoner without pro|>er authority. 

Unlawful detention. 

Xonrompiiancc with print'dunil rule*. 

Misbehavior before the enemy. 

Subordinate compelling surrender. 

Improper use of <x>unterwign. 

Forcing a safeguard. 

Captured or abandoned property. 

Aiding the enemy. 

Mbpxmdurt as prisoner. 

Spied. 

False official statement*. 

Military property of United States—I x»kh, damage, destruction, or wrongful 
disposition. 

Property other than military property of United State*—Wn*te, spoilage, or 
destruction. 

Improper hnxnrdlng of Tend. 

Drunken or reckless driving. 

Drunk on duty. 

Misbehavior of sentinel. 

Dueling. 

Malingering. 

Riot or breach of pence. 

Provoking Kj>ceehe* or gestures. 

Murder. 

Manslaughter. 

Rape and carnal knowledge. 

Larceny and w rongful appropriation. 

Robbery. 

Forgery. 


923a. 123a. Making, drawing, or uttering check, draft, or order without sufficient funds. 


924. 124. Maiming. 

925. 125. Sodomy. 


92d. 126. Anton. 


927, 127. Extortion. 


928. 128. Assault 

929. * 120, Burglary. 

930. 130. Housebreaking. 

931. 131. Perjury. 

932. 132. Frauds against the United States. 

933. 133. Conduct untH^oniing an officer and a gentleman. 

934. 134. General article. 


§877. Art. 77. Principals 

Any person punishable under this chapter who— 

(1) commits an offense punishable by this chapter, or aids, abets, counsels, com¬ 
mands, or procures it# commission; or 

(2) causes an act to be done which If directly performed by him would be punishable 
by this chapter; 

Isa principal. 

§878. Art. 78. Accessory after the fact 

Any person subject to this chapter who, knowing that an offense punishable by this 
chapter has tsen committed, receives, comforts, or assists the offender In order to hinder 
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or prevent hi* apprehension, trial, or punishment shall be puulshed an a court-martial may 
direct 

887$. Art 79. Conviction of leaser included offense 

An accused may be found guilty of an offense necessarily included in the offense 
charged or of an attempt to commit either the offense charged or an offense necessarily 
included therein. 

8 880. Art. 80. Attempts 

(a) An act done with specific intent to commit an offense under this chapter, amount- 
lng to more than mere preparation and tending, even though falling, to efTect its commis¬ 
sion, Ir an attempt to commit that offense. 

(b) Any person subject to this chapter who attempts to commit any offense punishable 
by this chapter shall be punished as a court-martial may direct, unless otherwise specifically 
prescribed. 

(c) Any i*tsoi» subject to this chapter may be convicted of an attempt to commit an 
offense although it appears on the trial that the offense was consummated. 

8881. Art. 81. Conspiracy 

Any person subject to this chapter who conspires with any other person to commit an 
ofTense under this chapter shall, If one or more of the conspirators does an net to effect the 
object of the conspiracy, bo punished as a court-martial may direct. 

8882. Art. 82. Solicitation 

(a) Any person subject to this chapter who solicits or advises another or others to 
desert In violation of * 4*011011 885 of this title (article 85) or mutiny In violation of section 
894 of this title (article 94) shall, if the offense solicited or advised 1* attempted or com¬ 
mitted. be punished with the punishment provided for the commission of the offenw, but, 
if the offense solicited or advised Is not committed or attempted, he shall be punished os a 
court-martial may direct. 

(b) Any person subject to this chapter who solicits or advises another or others to 
commit an act of misbehavior before the enemy In violation of section 899 of this title 
(article 99) or sedition in violation of section 894 of this title (article 94) shall. If the 
offense solicited or advised is committed, he punished with the punishment provided for 
the commission of the offense, but, if tlie offense solicited or advised Is not committed, he 
shall be punished as a court-martial may direct 

§882. Art. 83, Fraudulent enlistment, appointment, or separation 

Any person who— <• 

(1) procures his own enlistment or apiKdntinent lu the armed forces by knowingly 
false representation or deliberate concealment as to bis qualification* for that enlist- 
ment or appointment and receives poy or allowances thereunder; or 

(2) procure* his own separation from the armed force** by knowingly false repre¬ 
sentation or deliberate concealment as to his eligibility for that sejMinition; 

shall Ik* punished ns a court-martial may direct. 

§884. Art. 84. Unlawful enlistment, appointment, or separation 

Any person *ubj«*ct to this chapter who effect* an enlistment or a]>|Mdntiueut in or a 
separation from the armed forces of any person who is known to him to Ik* ineligible for 
that enlistment, appointment, or separation because It is prohibited by law, regulation, or 
order shall be punished ns a court-martial may direct 

§885. Art 85. Desertion 

(a) Any member of the armed force* w*ho— 

(1) without authority goes or remains absent from hi* unit, organization, or place 
of duty with Intent to remain away therefrom permanently ; 

(2) quits blR unit organization, or place of duty with Intent to avoid hazardous duty 
or to shirk Important service; or 

(3) without being regularly separated from one of tlie armed forces enlist* or 
accept* an appointment in tlie same or another one of the armed force* without fully 
disclosing the fact that he has not been regularly sejmrated, or enter* any foreign 
armed service except when authorised by the United States; 

1* guilty of desertion. 
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(b) Any commissioned officer of the armed force* who, after fonder of his resignation 
and before notice of its acceptance, quits his post or proper duties without leave and with 
Intent to remain away therefrom permanently is guilty of desertion, 

(c) Any (tenon found guilty of desertion or attempt to desert shall be punished, if the 
offense la committed In time of wur, hy death or such other punishment as a court-martial 
may direct, but if the desertion or attempt to desert occurs at any other time, by such 
punishment, other than death, as n court-martial may direct. 

§886. Art. 86. Absence without leave 

Any member of the armed forces who. w ithout authority— 

(1) fails to go to his appointed place of duty at the time prescribed; 

(2) goes from that place; or 

(3) absents himself or remains absent from bis unit, organization, or place of duty 
at which be is required to be nt the time prescribed; 

shall be puulshed as a court-martial may direct. 

§887. Art. 87. Missing movement 

Any person subject to tills chapter who through neglect or design misses the movement 
Of a ship, aircraft* or unit with which he Is required in the course of duty to move shall be 
punished ns a court-martial may direct 

§SS8. Art. 88. Contempt toward officials 

Any commissioned officer who uses contemptuous words against the President, the Vice 
President, Congress, the Secretary of Defense, the Secretary of n military department, the 
Secretary of the Treasury, or the Covernor or legislature of any State, Territory, Common¬ 
wealth, or possession In which he is on duty or preseut shall be punished ns a court-martial 
may direct* 

§889. Art. 89. Disrespect toward superior commissioned officer 

Any person subject to this chapter who Ih»1myps with dlsresjiect toward t»!» superior 
commissioned officer shall be punished ns a court-martial may direct 

§ 890. Art. 90. Assaulting or willfully disobeying superior commissioned officer 

Any person subject to this chapter who— 

(1) strikes his superior commissioned officer or draw’s or lifts up any weapon or 
offers any violence against him w bile be is In the execution of his office; or 

(2) willfully disobeys a lawful command of hi* superior commissioned officer; 

shall hr punished. If the offense is committed In time of war, by death or such other punish¬ 
ment as a court-martial may direct, and If the offense is committed at any other time, by 
such punishment, other Uian death, ns n court-martial may direct. 

§891. Art. 91. Insubordinate conduct toward warrant officer, noncommissioned officer, or 
petty officer 

Any warrant officer or enlisted meml>er w’bo— 

(1) strikes or assaults a warrant officer, noncommissioned Officer, or petty officer, 
while that officer Is In the execution of his office; 

(2) willfully disobeys the lawful order of a warrant officer, noncommissioned officer, 
or petty officer; or 

<3) treats with contempt or is disrespectful in language or deportment toward a 
warrant officer, noncommissioned officer, or petty officer while that officer is in the 
execution of his office; 

shall be punished ns a court-martial may direct. 

§892. Art. 92. Failure to obey order or regulation 
Any person subject to this chapter who— 

(1) violates or falls to obey any lawful general order or regulation; 

(2) having knowledge of any other lawful order issued by a member of the armed 
forces, which it is his duty to obey, falls to obey the order; or 

<3) Is derelict In the performance of his duties; 

■hall be punished as a court-martial may direct 

• 8« note 4 supra. 
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§803. Art 93. Cruelty and maltreatment 

Any person subject to this chapter who la guilty of cruelty toward, or oppression or 
maltreatment of, any person subject to Ids orders shall be punished as a court-martial mny 
direct. 

8894. Art. 94. Mutiny or sedition 

(a) Any person subject to this chapter who— 

(1) with Intent to usurp or override lawful military authority, refuses, in concert 
with any other person, to obey orders or otherwise* do his duty or create* any violence 
or disturbs nee is guilty of mutiny; 

(2) with intent to cause the overthrow or destruction of lawful civil authority, 
creates, in concert with any other iierson, revolt, violence, or other disturbance against 
that authority is guilty of sedition; 

(3) falls to do his utmost to prevent and suppress a mutiny or sedition l>eing com¬ 
mitted in his presence, or falls to take all reasonable means to inform bis *u|»erior 
commissioned officer or comma tiding officer of a mutiny or sedition which he knows or 
has reason to believe Is taking place, is guilty of a failure to suppress or report a 
mutiny or sedition. 

(b) A person who is found guilty of attempted mutiny, mutiny, sedition, or failure to 
suppress or report a mutiny or sedition shnll be punished by death or such other punishment 
as a court-martial mny direct. 

§ 895. Art. 95. Resistance, breach of arreat, and escape 

Any person subject to this chapter who resists apprehension or break* arrest or who 
escape* from custody or conffnemetit shall be punished as n court martial mny direct. 

§896. Art. 96. Releasing prisoner without proper authority 

Any person subject to this chapter who, without proper authority, releases any 
prisoner committed to his charge, or who through neglect or design suffers any such 
prisoner to escape, shnll be punished as a courtmartial mny direct, whether or not the 
prisoner was commit ted In strict compliance with law. 

§897. Art. 97. Unlawful detention 

Any perrom subject to this chapter who, except as provided by law, apprehends, arrests, 
or confines any person shall be punished ns a court martial may direct 

6898. Art 98. Noncompliance with procedural rules 
Any person subject to this chapter who— 

(1) Is responsible for tmneceswiry delay in the disposition of any case of a person 
accused of an offense under this chapter; or 

(2) knowingly and intentionally falls to enforce or comply with any provision of this 
chapter regulating the proceedings before, during, or after trial of an accused; 

shall be punished as a court-martial may direct. 

8899. Art. 99. Misbehavior before the enemy 

Any mender of the uriucd forces who before or In the presence of the enemy— 

(1) runs away; 

(2) shamefully abandons, surrenders, or dell vers up any command, unit, place, or 
military property which It la hi* duty to defeud ; 

(3) through disoltedieucc, neglect, or intentional misconduct endangers the safety 
of any such command, unit, place, or military property ; 

(4) casta n way his arms or ammunition; 

(5) is guilty of cow ardly conduct; 

(0) quits his place of duty to plunder or pillage; 

(7) causes false alarms in any command, unit, or place under control of the armed 
forces; 

(8) willfully falls to do his utmost to encounter, engage, capture, or destroy any 
enemy troop*, combatants, vessels, aircraft, or any other thing, which It ia his duty 
» to encounter. engage, capture. or destroy; or 

(9) due* not afford nil practicable relief and assistance to any troop*, combatants, 
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vea-sete, or aircraft of the armed forces belonging to the United State* or their allies 
when engaged in battle; 

shall be punished by death or such other punishment as a court-martial may direct. 

§ 900. Art. 100. Subordinate compelling surrender 

Any person subject to this chapter who rami>c1* or Attempt* to compel the commander 
of any jdace, vessel, aircraft, or other military property, or of any body of member* of the 
tinned forces, to give it up to an enemy or to abandon it, or who strike* the colors or ting 
to un enemy without proper authority, shall be punished by death or such other punish' 
meut ns a court •martini may direct. 

§901. Art. 101. Improper use of countersign 

Any j>eraon subject to this chapter who In time of war discloses the parole or counter¬ 
sign to any person not eutltled to receive it or who gives to another who is entitled to 
receive and ua» the parole or countersign a different parole or countersign from that which, 
to his know ledge, he was authorized and required to give, shall he punished by death or such 
other punishment as a court-martial may direct. 

§ 902. Art. 102, Forcing a safeguard 

Any person subject to this chapter who forces a safeguard shall suffer death or such 
other punishment ns a court-martial may direct. 

§903. Art. 103. Captured or abandoned property 

(a) All persons subject to this chapter shnll secure all public property taken from the 
enemy for the sendee of the United States, and shall give notice and turn over to the 
proper authority without delay all captured or abandoned property in their possession 
custody, or control. 

(b) Any person subject to this chapter who— 

(1) falls to carry out the duties prescribed in subjection (a); 

(2) buys, aelfjt, trades, or In any way deals In or disposes of captured or abandoned 
property, whereby he receive* or expects any profit, lienetit, or advantage lo himself 
or another directly or indirect ly connected with himself; or 

(3) engages in looting or pillaging: 
shall be punished a* a court-martial may direct. 

§901. Art. 101. Aiding the enemy 

Any |ierson who— 

(1) aids, or attempts to aid, the enemy with arms, ammunition, sup(ill**, money, or 
other things; or 

(2) without proper authority, know 1 ugly bnrbora or protect* or gives Intelligence to, 
or communicates or correspond* with or hold* any Intercourse with the enemy, either 
directly or Indirectly; 

shall suffer death or such other punishment a* a court-martial or military commission may 
direct 

§905. Art. 105. Misconduct as prisoner 

Any person subject to this chapter who, while In the baud* of tlie enemy In time of war— 

(1) for the purpose of securing favorable treatment by hi* captor* acta without 
proper authority in a manner coutrary to law. custom, or regulation, to the detriment 
of others of whatever nationality held by the enemy as civilian or military prisoners; 

or 

(2) white In a position of authority over such persons maltreats them without 
justifiable cause; 

Khali l)e punished ns a court-martial may direct. 

§906. Art. 106. Spies 

Any peraon who in time of war Is found lurking a* a spy or acting as n spy in 
or about any place, vessel, or aircraft, within the control or jurisdiction of any of the 
armed forces, or in or about any shipyard, any manufacturing or industrial plant, or auj 
other place or Institution engaged In work In aid of the prosecution of the war by the 
United Staten, or elsewhere, shall be tried by a general court-martial or by a military 
commission and on conviction shnll be punished by death. 
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g 907. Art, 107. False official statement* 

Any person subject to this chapter who, with Intent to deceive, sign* any false record, 
return, regulation, order, or other official document, knowing It to be false, or make* any 
other false official statement knowing It to be false, shall be punished a* a court-martial 
may direct. 

§908. Art. 108. Military property of United State*— Ix>*§, damage, destruction, or wrongful 
disposition 

Any |«Twon subject to this chajiter who, without proper authority— 

(1) sella or otherwise dispose* of; 

(2) willfully or through neglect dnmnges, destroys, or loses; or 

(3) willfully or through neglect suffer* to be lont, damaged, destroyed, sold, or 
wrongfully dlsj»o*ed of; 

any military property of the United States, Hhnil be punished ns a court-martial may direct. 

§909. Art. 109. Property other than military property of United States—Waste, spoilage, 
or destruction 

Any person subject to this chapter who willfully or recklessly waste*, spoil*, or 
otherwise willfully and wrongfully destroy* or damages any property other than military 
property of the United State* shall be punished as a court-martial may direct 

§910. Art. 110. Improper hazarding of vessel 

(a) Any person subject to this chapter who willfully and wrougfully hazards or suffers 
to he ha warded any vessel of the armed forces shall suffer death or such other punishment 
as a court-martlat may direct. 

(b) Any person subject to this chapter who negligently hnsards or suffers to be 
hazarded any vessel of the armed forces shall lie punished as a court-martial may direct 

§911. Art. 111. Drunken or reckless driving 

Any person subject to this chapter who operate* any vehicle w’hlle drunk, or In a 
reckless or wanton manner, shall he punished ns a court-martial may direct. 

§912. Art. 112. Drunk on duty 

Any jK^rson subject to this chapter other than a sentinel or look-out, who is found drunk 
on duty, shall be punched an a court-martial may direct. 

§913. Art, 113. Misbehavior of sentinel 

Any sentinel or look-out who Is found drunk or sleeping ujion bis post, or leaves It 
before he Is regularly relieved, shall Is? punished. If the offense is committed In time of 
war, by death or such other punishment as a court-innrtial may direct, but If the offense Is 
committed at any other time, by such punishment other than death as a court-martial 
may direct. 

§914. Art. 114, Dueling 

Any person subject to this chapter who fight* or promotes, or la concerned in or connive* 
at lighting a duel, or who. having knowledge of a challenge sent or about to be sent, fall* 
to report the fact promptly to the proper authority, shall be punished us a court-martial 
may direct. 

§915. Art, 115. Malingering 

Any iiorson subject to thin chapter who for the purpose of avoiding work, duty, or 
service— 

(1) feign* nines*, physical disablement mental lapse or derangement; or 

(2) intentionally Indict* self-Injury ; 
shall be punished ns a court-martial nuiy direct, 

§916. Art. 116. Riot or breach of peace 

Any person subject to this chapter who causes or participates in any riot or breach of 
the iience shall be punbhetl a* a court-martla! may direct 

§917, Art. 117. Provoking speeches or gestures 

Any |M»r*on subject to this chapter who use* provoking or reproachful word* or gesture* 
toward* any other person subject to this chapter shall be punished as a court-martial may 
direct. 
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§911 Art. Ill Murder 

Any per*«»n subject to this chapter who, without Justification or excuse. unlawfully 
kills it human Iteinjr. when he— 

(1) has a premeditated design to kill; 

(2) Intends to kill or Inflict great bodily harm; 

(3) la engaged In an act which la inherently dangerous to others and evince* a 
wanton disregard of human life; or 

(4) U engaged in the perpetration or attempted perpet ration of burglary, sodomy, 
rape, robbery, or aggravated arson; 

is guilty of murder, uud shall Buffer *uoh punishment a* a court-martial may direct, except 
that if found guilty under clause (1) or (4), he shall suffer death or imprisonment for 
life an a court-martial tuny direct. 

§919. Art. 119. Manslaughter 

(a) Any person subject to this chapter who, with an Intent to kill or Inflict great 
bodily harm, unlawfully kill* a btinrnu being In the heat of sudden passion caused by ade¬ 
quate provocation la guilty of voluntary manslaughter and shall be punished as a court- 
martial may direct 

(b) Any person subject to UiU chapter who, without an Intent to kill or inflirt great 
bodily barm, unlawfully kills a human being— 

(1) by culpable negligence; or 

(2) while perpetrating or attempting to perpetrate an offense, other than those 
named In clause (4) of section 918 of this title (article 118), directly affecting the 
I»ersou; 

I* guilty of involuntary manslaughter and shall be punished as a court-martial may 
direct 

§920. Art. 120. Rape and carnal knowledge 

(a) Any person subject to this chapter who commits nn act of sexual intercourse with 
a female not his wife, by force and without her consent, Is guilty of rape and shall be 
punished by death or such other punishment as a court-martial may direct. 

(b) Any person subject to this chapter who, under circumstance* not amounting to 
rape, commit* nn act of sexual intercourse with a female not his wife who has not attained 
tlie age of sixteen years, i* guilty of carnal knowledge and shall be punished as a court- 
martial may direct. 

(c) Penetration, however slight, is sufficient to complete either of these offenses. 

§921. Art. 121. Larceny and wrongful appropriation 

(a) Any person subject to this chapter who wrongfully takes, obtains, or withholds, 
by any means, from the possession of the? owner or of any other person any money, personal 
property, or article of vhIuc of any kind— 

(1) with intent permanently to deprive or defraud another jieraon of the use and 
benefit of pro|>orty or to appropriate It to his own use or the use of any person other 
than the owner, steals that property and Is guilty of larceny; or 

(2) with Intent temporarily to deprive or defraud another person of the use and 
benefit of projierty or to appropriate It to bis own use or the use of any person other 
than the owner. Is guilty of wrongful appropriation. 

(b) Any person found guility of larceny or wrongful appropriation shall be punished 
as a court-martial may direct. 

§922. Art. 122. Robbery 

Any person subject to this chapter who with Intent to steal takes anything of value 
fr«*ra the person or in the presence of another, against his will, by mean* of force or 
violence or fear of immediate or future injury to bis person or property or to the person 
or property of a relative or member of hi* family or of anyone in hi* company at the time 
of the roblwry, i* guilty of robbery and shall be punished a* a court-martial may direct. 

§923. Art. 123. Forgery 

Any jierson subject to this chapter who, with intent to defraud— 

(1) falsely makes or alters any signature to, or any part of, any writing which 
would, if genuine, apparently impose a legal liability on another or change hla legal 
right or liability to his prejudice: or 
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(2) utters, offer*, issues, or transfers such a writing, known by him to be so made 
or altered; 

1* guilty of forgery and ahaII be punished as a court-martial may direct 

•§923a. Art. 123a. Making, drawing, or uttering cheek, draft or order without sufficient 
funds 

Any person subject to this chapter who — 

(1) for the procurement of any article or thing of value, with intent to defraud; or 

(2) for the payment of any past due obligation, or for any other purpose, with 
intent to deceive; 

makes, draws, utters, or delivers any check, dmft. or order for the payment of money 
upon any hank or other depository, knowing nt the time that the maker or drawer has 
not or will not have sufficient funds In. or credit with, the hank or other depository for 
the payment of that check, draft, or order in full upon Its presentment, shall In* punished as 
a court-martial inuy direct The making, drawing, uttering, or delivering by a maker or 
drawer of a check, draft or order, {myment of which Is refused by the draw r ee because of 
Insufficient funds of the maker or drawer In the drawee’s iwsxcssiou or control, is prirua 
facie evidence of his intent to defraud or deceive and of his knowledge of insufficient 
funds In, or credit with, that hank or other depository, unless the maker or drawer pays 
the holder the amount due within five days after receiving notice, orally or in writing, 
that the check, draft, or order was not paid on presentment In this section, the word 
‘credit* means an arrangement or understanding, express or implied, with the hank or 
other depository for the iwymont of Unit check, draft or order. 

§924. Art. 124. Maiming 

Any person subject to this chapter who. with Intent to Injure, disfigure, or disable. 
Inflicts upon the person of another an injury w hich— 

(1) seriously disfigures hLs person by any mutilation thereof; 

(2) destroys or disables any member or organ of his body; or 

(3) seriously diminishes Ida physical vigor by the injury of any member or organ; 
is guilty of maiming and shall be punished as a court-martial may direct 

§923. Art. 125. Sodomy 

(a) Any person subject to this chapter who engages in unnatural carnal copulation 
with another person of the same or opposite sex or with nti animal Is guilty of sodomy. 
Penetration, however slight, is sufficient to complete the offense. 

(b) Any person found guilty of sodomy shall be imnfshed as a court-martial may direct 

§ 926. Art. 126. Arson 

(a) Any person subject to this chapter who willfully and maliciously burns or sets on 
fire an inhabited dwelling, or any other structure, movable or immovable, wherein to the 
knowledge of the offender there Is nt the time a human being, is guilty of aggravated arson 
and shall bo punished as court-martial may direct 

(b) Any person subject to this chapter who willfully and maliciously burns or seta 
fire to the property of another, except as provided In subsection (a), is guilty of simple 
arson and shall be punished as a court-martial may direct 

§927. Art. 127. Extortion 

Any person subject to this chapter who commu n lea to* threats to another person with 
the intention thereby to obtain anything of value or any acquittance, advantage, or 
immunity is guilty of extortion nud shall be punished as a court-martial may direct. 

§923. Art. 12&. Assault 

(a) Any iierson subject to this chapter who attempts or offers with unlawful fores 
or violence to do bodily harm to another Iverson, whether or not the attempt or offer Is 
consummated, is guilty of assault and shall be punished as a court-martial may direct. 

(b) Any person subject to this chapter who— 

(1) commits an assault with a dangerous w'capon or other means or force likely to 
produce death or grievous bodily barm; or 

(2) commits an assault and Intentionally Inflicts grievous bodily harm with or 
without a weapon; 

Is guilty of aggravated assault and shall be punished as a court-martial may direct 
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§ 929. Art. 12$. Burglary 

Any person subject to this chapter who. with iutent to commit an offtsuoe punishable 
under sections 018-028 of this title (articles 118-128), break* and enters, in the nighttime, 
the dwelling house of another, is guilty of burglary and shall be punished as a court- 
martial may direct 

8 930. Art. 139. Housebreaking 

Any perwm subject to this chapter who unlawfully enters the building or structure 
of another with Intent to commit a criminal offense therein is guilty of housebreaking and 
shall be punished ns a court-martial may direct. 

§931. Art 131. Perjury 

Any person subject to tills chapter who In a judicial proceeding or in n course oi 
Justice willfully and corruptly gives, upon a lawful oath or in any form allowed by law 
to be substituted for an oath, any false testimony material to the Issue of matter of Inquiry 
la guilty of perjury and shall be punished as a court-martial may direct 

8 $32. Art. 132. Frauds against the United States 

Any person subject to this chapter— 

(1) who. knowing It to be false or fraudulent— 

(A) makes any claim against the United States or any oflli'or thereof; or 

(B) presents to any person In the civil or military service thereof, for approval 
or payment, any claim against the United States or any officer thereof; 

(2) who. for the purpose of obtaining the approval, allowance, or payment of any 
claim against the United States or any officer thereof— 

<A) makes or uses nuy writing or oilier paper knowing It to coutnln any false 
or fraudulent statements; ~ 

(B) mnkes any oath to any fact or to any writing or other p«!*T knowing the 
oath to tie fulse; or 

(C) forges or counterfeit* any signature upon any w’rltJng or other paper, or uses 
any such signature knowing U to be forged or counterfeited ; 

C3> who, having charge, possession, custody, or control of any money, or other 
property of the United State*, furnished or intended for the armed forces thereof, 
knowingly delivers to any person having authority to receive it, any amount thereof 
less thun that for which he receives a certificate or receipt; or 

(4) who, being authorized to make or deliver any paper certifying the receipt of 
any property of llie United States furnished or intended for the armed forces thereof, 
makes or deliver* to any person such writing without having full knowledge of the 
truth of the statements therein contained and with Intent to defraud the United States; 
shall, ui»on conviction, be punished a* a court martial may direct. 

8 $33. Art. 133. Conduct unbecoming an officer and a gentleman 

Any commissioned officer, cadet, or midshipman who la convicted of conduct unbecoming 
an officer and a gentleman shill! be punished as a court-martial may direct. 

§ $31. Art. 134. General article 

Though not specifically mentioned In this chapter, all disorders and neglecta to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature to bring 
discredit upon the armed forces, nnd crimes and offenses not capital, of which persona 
subject to this chapter may be guilty, shnll be taken cognizance of by n general, special, 
or summary court-martial, according to the nature und degree of the offense, nnd shnll be 
puuisbod at the discretion of that court 

Subchapter XL MISCELLANEOUS PROVISIONS 

Sec, Art. 

035. 135. Court* of Inquiry. 

936. 136. Authority to administer oath* and to act as notary. 

037. 137. Articles to be explained. 

038. 138. Complaints of wrongs. 

039, 139. Redress of Injuries to property. 

0*10. 140. Oelegution by the President 
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6935. Art. 135. Courts of inquiry 

(a) Courts of inquiry to investigate any matter may be convened by any person 
authorized to convene a general court martial or by any other person designated by the 
Secretary concerned for that purpose, whether or not the perron* involved have requested 
such an inquiry. 

(b) A court of inquiry consist* of three or more commissioned officer*. For each court of 
Inquiry the convening authority shall also appoint counsel for the court. 

(c) Any perron subject to this chapter whose conduct is unbject to inquiry shall be 
designated as a party. Any person subject to this chapter or employed by the Department 
of Defense who bos a direct Interest in the subject of inquiry bus the right to bo designated 
as a jmrty upon request to the court Any person designated as n party shall be given 
dne notice and has the right to be present, to be represented by counsel, to cross-examine 
witnesses, and to Introduce evidence. 

id) Members of a court of inquiry may be challenged by n party, but only for cause 
stated to the court 

<e) The members, counsel, the reporter, and interpreters of court* of inquiry shall 
take an oath to faithfully perform their dutie*. 

(f) Witnesses may bo summoned to appear and testify and be examined before courts 
of inquiry, as provided for courts martial. 

(it) Court* of Inquiry shall make findings of fact but may not express opinions 
or make recommendations unless required to do so by the convening authority. 

(It) Kach court of inquiry shall keep a record of its proceedings, which shall be 
authenticated by lhe signature* of the president and counsel for the court and forwarded 
to the convening authority. If the record cannot be authenticated by the president, it shall 
be sign Oil by a member in lieu of the president If the record cannot he authenticated by the 
counsel for the court, It shall be signed by a member In lieu of the counsel. 

S 936. Art. 136. Authority to administer oath* and to act as notary 

♦•(a) The following Iversons on active duty may administer oaths for the purposes 
of military administration, including military justice, and have the general powers of a 
notary public and of a consul of the United States, In the performance of all notarial acta 
to be executed by members of any of the armed forces, wherever they may be, by iierson* 
nerving with, employed by, or accompanying the armed forces outside the United States and 
outside the Uanal Zone, Puerto Rico. Guam, and the Virgin Islands, and by other persons 
subject to this chapter outside of the United States: 

(1) All Judge advocates of the Army, Navy, Air Force, mid Murine Corps. 

(2) All law sjieclnliMt*. 

(3) All summiiry courts-martial. 

(4) AH adjutants, assistant adjutants, acting adjutants, and personnel adjutants. 

(5) All commanding officers of the Navy, Marine Corps, and Coast Guard. 

(0) All stuff Judge advocates ami legal officers, and acting or assistant staff Judge 
advocates and legal officers. 

(7) All other persons designated by regulation* of the armed force* or by statute. 

(b) The following persons on active duty may administer oath* nece*snry In the 
performance of their dutie*: 

(1) The president, military judge, trial counsel, and assistant trial counsel for all 
general and special conrt*-martial. 

(2) The president and the counsel for the court of any court of inquiry. 

(3) All officers designated to take a deftosition. 

(4) All perrons detailed to conduct an investigation. 

(5) All recruiting officers. 

(0) AU other iktsou* designated by regulation^ of the armed forces or by statute. 

(c) No fee may Ik? paid to or received by any person for the performance of any notarial 
act herein authorized. 

(d) The signature without *eal of any such person acting as notary, together with the 
title of his office, is prima facie evidence of hi* authority. 

6937. Art. 137. Article* to be explained 

Section* 802, 803, 807-815, 825, 827, 831, 837, 838. 855, 877-034. and 837-939 (artlctea 
2, 3, 7-15, 25, 27, 31, 37, 38, 55, 77-134 and 137-139) of this chapter shall be carefully 
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explained to each enlisted member nt tlie time of hi* entrance on active duty, or within six 
days thereafter. They shall be explained apt In after be has completed six months of active 
duty, and again at the time when he reenllst*. A complete text of the Uniform Code of 
Military Justice and of the regulation* prescribed by the President thereunder shall bo made 
available to any person on aetlv© duty upon bis request, for his personal examination. 

§938. Art. 138. Complaints of wrongs 

Any member of the armed forces who believes hliu«clf wronged by hla commanding 
officer, and who, upon due appl(cation to that comnnding officer, is refused redress. may 
complain to any superior commlKsiontxl officer, who shall forward the complaint to the 
officer exercising general court-martial jurisdiction over the officer against whom It Is made. 
The officer exercising general court-martial jurisdiction shall examine Into the complaint 
and take proper measures for redressing the w'rong complained of; and he shall, as soon as 
possible, send to the Secretary concerned a true statement of that complaint, with the pro¬ 
ceeding* had thereon, 

§939. Art. 139. Redress of injuries to property 

(a) Whenever complaint U made to any commanding officer that willful damage lias 
been done to the property of any person or that bis pro]»erty has been wrongfully taken by 
members of the armed forces, he may, under such regulations as the Secretary concerned 
may proscribe, convene a Insird to Investigate the complaint The board shall consist of from 
one to three commissioned officers and, for the purpose of that investigation, it has power to 
summon witnesses and examine them nj>on oath, to receive depositions or other documentary 
evidence, and to assess the damages sustained against the respomHble parties. The assess¬ 
ment of damages made by the board is subject to the approval of the commanding officer, 
and in the amount approved by him shall be charged against the pay of the offenders. The 
order of the commanding officer directing charges herein authorized is conclusive on any dis¬ 
bursing officer for the payment by him to the injured parties of the damages bo assessed 
and approved. 

(b) If the offenders cannot I a* ascertained, but the organization or detachment to which 
they belong is knowrn, charges totaling the amount of damages assessed and approved may 
be made in such proportion as may be considered just upon the Individual member* thereof 
nvho are shown to have been preseut at the scene at the time the dnmages complained of 
were inflicted, as determined by the approved finding* of flic board. 

§910. Art. 110. Delegation by the President 

The President may delegate any authority vested in him under this chapter, and provide 
for the suhdelegation of any such authority. 
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STATUTES TO WHICH MILITARY PERSONNEL SHOULD 
HAVE READY ACCESS 


a. 

DEFINITIONS AND RULES OF CONSTRUCTION 

The following are definition* prescribed in title 10 and title 1, Ignited States Code, 
which apply to the filiform Code of Military Justice and to other provisions of title 10: 

TITLE 10—ARMED FORCES 

CHAPTER 1. DEFINITIONS 

§ 101. Definition*. 

In addition to the definitions in sections 1-5 of title 1, the following definitions apply 
In tills title: 

(1) “United State*", In a geographic sense, means the State# ami the District uf 
Colombia. 

(2) “Territory" mean# any Territory organised after this title Is enacted, so long a* It 
remnin# a Territory. 

(3) “Possessions" Includes the Virgin Islands, the Canal Zone, finam, American Samoa, 
and the guano Island*, so long a* they remain i*>**e*#ion#, hut doe# not include any Terri¬ 
tory or Commonwealth. 

(•I) “Armed forces" mean* the Army. Navy, Air Force, Marine Corps, and Coast 
Guard. 

(5) “Department”, when umnI with re#i>eet to a military department, means the ex¬ 
ecutive jmrt of the department and nil field headquarter#, forces, reserve components, In¬ 
stallations, activities, and function# under the control or supervision of the Secretary of 
the department When used with respect to the Department of Defense, It means the execu¬ 
tive part of the department, Including the executive part* of the military departments, and 
all field headquarter#, forces, reserve component#, Installations, activities, and function* 
under Lhe control or supervision of the Secretary of Defense, Including those of the military 
departments. 

(6) “Executive part of the department” means the executive part of the Department 
of Defense, Department of the Army. Department of the Navy, or Department of the Air 
Force, as the case may !>e, at the scat of government. 

(7) “Military department#“ means the Department of the Army, the Department of 
the Navy, and the Department of the Air Force. 

(8) “Secretary concerned” means— 

(A) the Secretary of the Army, with respect to matters concerning Army; 

(B) the Secretary of the Navy, with respect to matter# concerning the Navy, the 

Marine Corps, and the Const Guard when it is operating as a service tn the Navy; 

(C) the Secretary of the Air Force, with respect to matters concerning the Air 

Force; and 

(D) the Secretary of the Treasury, with reflect to matter# concerning the Coast 

Guard when it is not Disrating a# a service in the Navy. 1 

(0) “National Guard” mean# the Army National Guard and the Air National Guard. 

(10) “Array National Guard" mean* that part of the organized militia of the several 
States anil Territories, Puerto Rico, the Canal Zone, and the District of Columbia, active 
and Inactive, that— 

(A) I* a land force; 

i St* SO HUt. aw (10M), 40 U,8.<\A. 1 1055(b) (1060), which transferred the Coaat tioird to 
the Department of Transportation daring peacetime. 
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(B) in trained, and has Its officers a pointed, under the sixteenth clause of section 
8, article I, of the Constitution; 

(C) is organized, armed, and equipped wholly or partly at Federal expense; and 

(P) is federally recognized. 

(11) “Army National Guard of the United States” means the reserve component of tlio 
Army all of whose members are member* of the Army National Guard. 

(12) #, Alr National Gunrd” mean** that part of the organized militia of the several 
States and Territories, Puerto Rico, the Canal Zone, and the District of Columbia, active 
and Inactive, that— 

(A) is an air force; 

(B) is trained, and has Its officer* appointed, under the sixteenth clause of section 
8 , article I, of the Constitution; 

(C) Is organized, armed, and equipp'd wholly or partly at Federal expense; and 

(D) Is federally recognized. 

(13) "Air National Gunrd of the United States” means the reserve component of tlio 
Air Force all of who*** members are members of the Air National Guard. 

(14) "Officer” means commissioned or warrant officer. 

(15) "Commissioned officer” Includes a commissioned warrant officer. 

(10) "Warrant officer” means a person who holds a commission or warrant In a war¬ 
rant officer grade. 

(17) "Enlisted member" means a jk-thou In an enlisted grade. 

(18) "Grade” means n step or degree, lu a graduated scale of office or military rank, 
tlmt is established and designated as a grade by law or regulation. 

(ID) "Hank” means the order of precedence among members of the armed forces. 

(20) "Rating” means the name (such ns '“boatswain's mate”) prescribed for members 
of an armed force in on occupational field. "Rate” means the name (such as “chief boat¬ 
swain's mate”) prcsrrllHHi for members in the same rating nr other category who are In 
the same grade (such as chief petty officer or seaman apprentice). 

(21) "Authorized strength” means the largest number of members authorized to be in 
un armed force, a component, a branch, a grade, or any other category of the armed forces. 

(22) "Active duty” means full time duty in the active military service of the United 
States. It Includoa duty on the active list, full-time training duty, annual training duty, and 
attendance, while in the active military services at a school designated as a service school 
by law or by the Secretary of the military department concerned. 

(23) "Active duty for a isriod of more than 30 days” means active duty under a call 
or order that docs not sjioelfy a jx-rlod of 30 days or less. 

(24) “Active service” means service on active duty. 

(25) "Active status” means the status of a reserve commissioned officer, other tlmn a 
commissioned warrant officer, who U not in the Inactive Army Nutlonal Gunrd or Inactive 
Air National Guard, on an Inactive status list, or In the Retired Reserve. 

(20) “Supplies” includes material, equipment, and stores of all kinds. 

(27) "Pay” Includes basic pay. siwcinl pay, retainer pay, Incentive pay, ret I roil pay, 
and equivalent pay, but docs not include allowances. 

(28) "Shall” Is used in an imperative sense. 

(2D) “May” is used in a i**rmift*lYe sense. The words “no person may . . mean that 
no person l» required, authorized, or permitted to do the act prescribed. 

(30) "Includes” means "Includes but is not limited to”. 

(31) "Inactive-duty training” means— 

(A) duty prescribed for Reserve* by the Secretary concerned under section 200 of 
title 37 or any other provision of law; and 

(B) special additional duties authorized for Reserves by an authority designated 
by the Secretary concerned and performed by them on a voluntary basis In connection 
with the prescribed training or innlntemince activities of the units to which they 
are assigned. 

It Includes those duties when performed by Reserves in their status as members of the 
National Guard. 

(32) "Spouse” means husband or wife, ns the case may be, 

(33) “Regular”, with respect to an enlistment, appointment, grade, or office, means 
enlistment, appointment, grade, or office in a regular component of an armed force. 
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(3*4) "Reserve' 1 , with respect to an enlistment, appointment, grade, or office, means en¬ 
listment, appointment, grade, or office held as a Reserve of an armed force. 

(35) "Original", with respect to the appointment of a member of the armed forces 
in a regular or reserve component, refers to his most recent appointment in that component 
that is neither a promotion nor a demotion. 

Not*. Ttw> following extract of title 1, United Staten Code, aet* forth the definition* flmt referred 
to In title 10. above : 

TITLE 1-GENERAL PROVISIONS 
CHAPTER 1. RULES OF CONSTRUCTION 

S1. Words denoting number, gender, and so forth. 

In determining the meaning of any Act of Congress,' unless the coutext Indicate* 
otherwise— 

words importing the singular include and apply to several persons, parties, or things; 
words iwiK>rting the plural include the singular; 
words Importing the masculine gender include the feminine as well; 
words used In the present tense Include the future as well as the present; 
the words "insane" and "insane person" and "lunatic" shall Include every Idiot, luna¬ 
tic, insane person, and person non compos mentis; 

the words "person" and "whoever" Include contentions, companies, associations, firms, 
partnerships, societies, and Joint stock companies, as well as Individuals; 

"officer" includes any person authorized by law to perform the duties of the office; 
"signature" or "subscription" Includes a mark when the person milking the same in¬ 
tended It as «icb; 

"oath" includes affirmation, and "sworn" includes affirmed; 

"writing" Includes printing and typewriting and reproductions of visual symbols by 
photographing, mult {graphing, mimeographing, manifolding, or otherwise. 

§2. “County" as including “parish", and so forth. 

The word "county" includes a parish, or any other equivalent subdivision of a State or 
Territory of the United States. 

§3. "Vessel" as including all means of water transportation. 

The word "vessel” Includes every description of watercraft or other artificial con¬ 
trivance ii^ed, or capable of being used, ns n means of transportation on water. 

§4. “Vehicle" as including all means of land transportation. 

The word "vehicle" Includes every description of carriage or other artificial contrivance 
used, or capable of being used, as a means of transportation on land. 

§5. “Company" or "association" a* including successors and assigns. 

The won! "company" or "association", when used In reference to a corporation, shall 
be deemed to embrace the words "successors and aligns of such company or association", 
in like manner as if these last-named words, or words of similar import, were expressed. 

6 . 

STATUTES APPLICABLE TO ALL OF THE ARMED FORCES 

10 U.S.C. §501 

§501. Enlistment oath: who may administer. 

Each person enlisting in an armed force shall take the following oath: 

“I.__ do solemnly swear (or affirm) that I will support 

and defend the ConstItutIon of the United States against all enemies, foreign and do¬ 
mestic; that I will bear true faith and allegiance to the same; and that I will obey the 
orders of the President of the United States and the orders of the officers appointed 
over me, according to regulations and the Uniform Code of Military Justice. So help 
uie Ood." 

Tills oath or affirmation may lie taken before any commissioned officer of any armed force. 
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10 L\S.G §972 

§972. Enlisted members; required to make up time lost. 

An enlisted member of an armed force who— 

(1) deserts; 

(2) is absent from his organisation, station, or duty for more than one day without 
projwr authority, as determined by competent authority; 

(3) is confined for more than one day while awaiting trial and disposition of his 
case, and whose conviction 1ms become final; 

(•4) Is confined for more than one day under a sentence that has become final; or 
(5) is unable for more than one day, as determined by competent authority, to per¬ 
form his duties because of Intemperate use of drugs or alcoholic Uquor, or because of 
disease or iujury resulting from his misconduct; 
is liable, after his return to full duty, to serve for a period that, when added to the period 
that he served before his absence from duty, amounts to the term for which he was enlisted 
or inducted. 

10 U.S.C. §1161 

§1161. Commissioned officers: limitations on dismissal. 

(a) No commissioned officer may be dismissed from any armed force except— 

(1) by sentence of a general court-martial; 

(2) in commutation of a sentence of a general court-martial; or 

(3) in time of war, by order of t he President. 

(b) The President may drop from the rolls of any armed force any commissioned offi¬ 
cer (1) who has been absent without authority for at least three months, or (2) who la 
sentenced to confinement in a Federal or Htoie iwniteutiary or correctional institution after 
having been found guilty of an offense by a court other than a court-martial or oilier military 
court, and whose sentence has become final. 

28 U.S.G § 1442a 

§ 1442a. Members of armed forces sued or prosecuted. 

A civil or criminal prosecution in a court of a State of the United State# against a 
member of the armed forces of the United States on account of an act done under color of 
his office or status, or in respect to which he claims any right, title, or authority under a 
law of the United States respecting the armed forces thereof, or under the law of w r ar, may 
at any time before the trial or finnl hearing thereof be removed for trial Into the district 
court of the United States for the district where it is j wilding in the manner jprescrlbed by 
law. and it shall thereupon be entered on the docket of the district court, which shall pro¬ 
ceed as if the cause had been originally commenced therein and shall have full power to 
hear and determine the cause. 

10 UAC 1552 

§1552. Correction of military records: claims incident thereto 

(a) The Secretary of a military deportment, under procedures established by him 
and approved by the Secretary of Defense, and acting through boards of civilians of the 
executive part of that military department, may correct any military record of that 
department when he considers It necessary to correct an error or remove an injustice. 
Under procedures prescribed by him, the Secretary of the Treasury f may In the same 
manner correct any military record of the Coast Guard, Except when procured by fraud, a 
correction under this section Is final and conclusive on all officers of (he United States. 

(h) No correction may be made under subsection (a) unless the claimant or his 
heir or legal representative files a request therefor before October 26. 1961, or within three 
years after ho discovers the emir or Injustice, whichever La later. However, a board estab¬ 
lished under subsection (a) may excuse a failure to file within three years of ter discovery 
if It finds It to he in the interest of Justice. 

(c) The dejuirtment concerned may pay, from applicable current appropriations, a 
claim for the loss of pay, allowances, compensation, emoluments, or other pecuniary bene¬ 
fits, or for the repayment of fine or forfeiture. If, as a result of correcting a record under 
this section, the amount is found to be due the claimant on account of his or another's 


• See Note 1, ivpn. 
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service In the Army, Nary, Air Force, Marine? Corps, or Const Ciunnl, ns the ease may be. 
If the claimant is dead, the money shall be paid, upon demand, to bln legal representative. 
However, If no demand for pnytneut l* made by a l»»gal representative, the money shall 
be paid— 

(1) to the surviving xpotine, heir, or beneficiaries, in the order prescribed by the 
law applicable to that kind of payment; 

. (2) tf there b* no such law covering order of payment, In the order set forrh In 

msrtinn 2771 of this title; nr 

(3) as otherwise prescribed by the law applicable to that kind of imymcnt. 

A claimant's acceptance of a settlement under this section fully satisfies the claim con¬ 
cerned. This section does not authorize the payment of any claim compensated by private 
law before October 2T>, 19T»1. 

(d) AppHcftbl© currenc appropriations are available to continue the pny. allowances, 
compensation, emoluments, and other pecuniary benefits of any person who was paid under 
subsection (c), and who, because of the correction of bis military record, is entltlpd to tboa© 
benefits, but for not longer than one year after the date when his record is corrected under 
this section if he Is not retaliated In, or appointed or reappointed to, the grade to which 
those payment* relate. Without regard to qua 1! flea t ions for reenl 1st meat, or appointment, 
the Secretary concerned may reenllM a per*nu in, or appoint or reappoint him to, the grade 
to which payments under this section relate. 

(©) No payment may be made under this section for a benefit to which the claimant 
might later heroine entitled under the laws and regulations administered by the Adminis¬ 
trator of Veterans’ Affairs. 


C. 

STATUTES APPLICABLE TO ARMY AND AIR FORCE 

10 UJELa §3811 and §8811 

§3811. Army enlisted members; discharge certificate; limitations on discharge. 

(a) A discharge certificate shall be given to each lawfully inducted or enlisted member 
of the Army upon his discharge. 

(b) No enlisted meralier of the Army may be discharged la-fore his term of service 
expires, except — 

(1) ns prescribed by the Secretary of the Army; 

(2) by sentence of a general or special court-mart Ini; or 

(3) as otherwise provided by law. 

Noth. 10 U.S.C. | 3911 U MrntUal with the foregoing, ricept that the word* “Air Force" appear 
wherever "Army” ap|M*ara la f 3811. 

10 VS.C. §4711 and §9711 

§4711. Inquests. 

(a) When a person la found dead under clrcumstancca that require investigation, at 
a place garrisoned by the Army and under the exclusive Jurisdiction of the I’nited fitatea, 
the commanding officer shall direct a summary court-martial to invewtignte the circum¬ 
stances of the death. 

(b) In conducting an investigation under subsection (a), the summary court-martial 
may summon witnesses and examine them upon oath. 

(c) The summary court-martial shall promptly submit to the commanding officer a 
report of the investigation and findings as to the cause of death. 

Nora. 10 J 0711 la Mention! with the foregoing, wefpt that lb* word* “Air Foroe" appear 

where “Army" Bppeart In | 4711. 

10 UJ5.C. §4712 and §9712 

§4712. Disposition of effects of deceased persons by summary court-martial. 

(a) TTpon the death of — 

(1) a person subject to tbe court-martial Jurisdiction of the Army or the Air Force 
at a plat* or command under tlie jurisdiction of the Army; or 

(2) an inmate of the Soldiers* Home who die* in an Army hospital outside the Dis¬ 
trict of Columbia when sent from the Home to that hospital for treatment; 
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the commanding officer of the place or command shall permit the legal representative or the 
surviving spouse of the deceased, if present, to take possession of the effects of the deceased 
that are then in camp or quarter*. 

(b) If there la no legal representative or surviving spouse present, the commanding 
officer shall direct a summary court-martial to collect the effects of the deceased that are 
then In camp or quarters. 

(c) The summary court-marial may collect debts due the decedent’s estate by local 
debtors, pay undisputed local creditors of the deceased to the extent permitted by the 
money of the deceased in the court’s possession, and shall take receipts for those payments, 
to be filed with the court's final report to the Department of the Army. 

(d) As soon as practicable after the collection of the effects and money of the de¬ 
ceased. the summary court-martial shall send them at the expense of the United States to 
the living person highest oh the following list who can be found by the court: 

(1) Surviving spouse or legal representative. 

(2) Son. 

(3) Daughter. 

(4) Father, If he has not abandoned the sU|>port of his family. 

(5) Mother. 

(0) Brother, 

(7) Sister. 

(8) Next of kin. 

(9) Beneficiary named in the will of the deceased. 

(e) If the summary court-martini cannot dispose of the effects under subsection (d) 
because there are no persons in those categories or because the court finds that the ad¬ 
dresses of the persons are not known or readily ascertainable, the court may convert the 
effects of the deceared. except saber*, insignia, decorations, medals, watches, trinkets, manu¬ 
scripts, and other article* valuable chiefly as keepsakes, into cash, by publle or private sale, 
but not until 30 days after the date of the death of the deceased. 

(f) As soon as practicable after the effects have been converted Into cash under sub- 
aection (©), the summary court-martial shall deposit all cash in the court’s possession and 
belonging to the estate with the officer designated lu regulations, and shall send a receipt 
therefor, together with any will or other i*ipere of value, an inventory of the effects, and 
articles not permitted to be sold, to the executive part of the De|iartmont of the Army for 
transmission to the Sol fliers' Home. 

(g) The summary court-martial shall make a full report of the transactions under 
this section, with respect to the deceased, to the Department of the Army for transmission 
to the General Accounting Offi** for action authorised In the settlement of accounts of 
deceased member* of the Army. 

Nora. 10 r.8.0. I 9712 U tilrntbal with the foregoing, except thnt tb« word “Army" appear* 
where “Air Force” appear* In *ub*ertlni» <a)<!) of I 4712. and “Air Force” appear* wherever “Army’* 
appear* In | 4712. 

37 U.S.C. 8 $04 

§ SOI. Enlisted member* of the Army or Air Force: pay and allowances not to accrue 
during suspended sentence of dishonorable discharge. 

Pay and allowance© do not accrue to an enlisted member of the Army or the Air Force 
who 1* in confinement under sentence of dishonorable discharge, while the execution of the 
lenience to discharge is suspended. 

d. 

STATUTES APPLICABLE TO THE NAVAL SERVICE 

10 U.S.C 8 5947 

85917. Requirement of exemplary conduct. 

All commanding officers and other* in authority in the naval service are required to 
ihow In themselves a good example of virtue, honor, patriotism, and subordination; to be 
vigilant In inspecting the conduct of all person* who are placed under their command: to 
guard against and suppress all dissolute and Immoral practices, and to correct, according 
to the laws and regulations of the Nary, all persons who are guilty of them: and to take 
all necessary and proper measure*, under the law*, regulations, and custom* of the naval 
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■errlcc, to promote and safeguard tlie morale, the physical well-being, and the general 
welfare of the officers and enlisted persons under their command or charge. 

10 VS.C. §5951 

§5951. Continuation of authority after loss of vessel or aircraft. 

If the crew of any rnival vessel or naval aircraft are separate from their vessel or 
aircraft bemuse of Its wreck, lose, or destruction, all the command and authority given to 
the officers of the vewl or itlrrrnft remain in full forrv until the crew nre discharged or 
reassigned. 

10 U.S.C. 8 5952 

§5952. Marine Corps organizations on vcsmI*: authority of officer*. 

When an organisation of the Marine Corps Is embarked In any vessel, not ns port of 
tin* authorized complement of the vessel, the authority of the officers of that organ Ian- 
tlon is the some ns though the organization were serving at a naval station. Uowever, thta 
•ecticm does not Impair the paramount authority of tin* commanding officer of a vc***«*l 
over the vessel and all embarked in It. 

10 VS. C §6031 

§6031. Chaplains: divine services. 

*•••••• 

(b) The commanders of vessels and naval activities to which chaplains are attached 
shall cause divine services to be performed on Sunday, whenever the weather and other 
circumstances allow it to be done; and It Is earnestly recommended to all officers, seamen, 
and others In the unval service diligently to attend nt every i^erformanoe of the worship 
of Almighty God. 

(c) All persons in the Navy and in the Marine Corps are enjoined to behave them- 
selves in a reverent uud becoming uuiuner during divine service, 

10 ILS.C. §6108 

§6108. Navy and Marine Corps; warrant officers, W-ls limitation on dismissal. 

(a) No officer who holds the grade of warrant officer, W-l, may be dismissed from the 
Navy or the Marine Corps except in time of war. by order of the President. 

<b) The President may drop from the rolls of the Xajry or the Marine Corjis any of¬ 
ficer who hold* the grade of warrant officer. W-l, who— 

<1) has been absent without authority for at least three mouths; or 
(2) is sentenced to confinement in a Federal or State penitentiury or correctional 
institution after having been found guilty of an offense by a court other than a court' 
martini or other military court, and w hose sentence has become final. 

e. 

STATUTES APPLICABLE TO THE COAST GUARD 
14 U.S.C. § sos 

§508. Deserters; payment of expenses incident to apprehension and delivery; penalties. 

• • * • 9 9 • • 

(b) No person who Is convicted by court-martial for desertion from the Coast Guard 
in time of war. and as the result of such conviction Is dismissed or dishonorably discharged 
from the Coast Guard shall afterwards be enlisted, npimlnted, or commissioned in any mili¬ 
tary or naval service of the United States, unless the disability resulting from desertion, os 
established by this section la removed by a board of commissioned officers of the Coart 
Guard convened for consideration of the case, and the action of the Hoard is approved by 
the Secretary; or unless lie Is restored to duty In time of war. 

f. 

TECHNICAL SECTIONS OF ACT OF 10 AUGUST 1936 

Note. The act of 10 August revised. codified, and enacted Into law title 10, United States 

Code. Armed Forces, and titla 32, United State Code, National Guard. 1 Certain technical uccttona of 
the act. Public Law 1028, 84th Congress, are set forth below. 

• TOA Star. 1 (mfi). 
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Saving and Severability Clauses 

§ 49. (•) In M-cUona 1-48 of this Act, It is the legislative purpose to restate, without 
•ubstaiitivc change, the law replaced by those sections on the effective date of this Act. 
However, laws effective after March 31, 11*53, that are Inconsistent with tliia Act shall be 
considered ns superseding it to the extent of the inconsistency. 

(b) References that other lawn, regulation*, and orders make to the replaced law 
shall bo considered to be made to the corresponding provisions of sections 1—IR 

(c) Actions taken and offenses committed under the replaced law shall be considered 
to have been taken or committed under the corresponding provisions of sections 1-4S. 

(d) Jf a part of this Act is invalid, all valid parts that are severable from the invalid 
part remain in effect If a part of this Act is invalid in one or more of it* applications, the 
part remains In effect in all valid applications that are severable from the invalid np* 
plications. 

(e) In chapter 47 of title 10, United States Code, enacted by section 1 of this Act, no 
inference of a legislative construction Is to be drawn from the part in which any article 
is placed nor from the catchlines of the part or the article as set out In that chapter. 4 

• • • • • 

Effective Date of Uniform Code of Military Justice 

g51. Chapter 47 of title 10, United States Code, enacted by section 1 of this Act. takes 
effect January 1, 1057.* 

Repeal Provisions 

§53. The following laws nrc regaled except with respect to rights and duties that 
matured, penalties that were incurred, and proceedings that were begun, before the ef¬ 
fective date of this Act and except as provided In section 40: • • • [Sections 1,6-11. 18, 
and 14(f) of the Act of 5 May 1050. Repeal of section 1 (Uniform Code of Military Justice) 
is effective on the effective date of chapter 47 of title 10, United States Code, enacted by 
section 1 of this Act] * 

ff- 

TECHNICAL SECTION OF ACT OF 15 JUNE 1968 

§2. The United States Court of Military Appeals established under this Act is a con¬ 
tinuation of the Court of Military Appeals as it existed prior to the effective date of this 
Act. and no loss of rights or lowers, interruption of Jurisdiction, or prejudice to matters 
pending In the Court of Military Appeals before the effective date of this Act shall result. 
A Judge of the Court of Military Appeals so serving on the day before the effective date of 
this Act shall, for all purposes, be a Judge of the United States Court of Military Apjsal* 
under this Act,* 

h. 

TECHNICAL SECTION OF THE ACT OF 24 OCTOBER 1968 

lie it enac ted by the Senate and House of Representatives of the United State*- of 
America in Congress assembled. That this Act may be cited as the “Military Justice Act 
of IPOS'*. 

§3. ia) Whenever the term law officer is used, with reference to any officer detailed 
to a court-martial pursuant to section 826(a) (article 26(a)) of title 10, United States 
Code, In any provision of Federal law (other than provisions amended by this Act) or in 
any regulation. d»>oumont. or record of the United States, such term shall be dwmed 
to mean military judge. 

(b) Whenever the term board of review Is used, with reference to or in connection 
with the npi*4)ntc review of rourts-martial cases, in any provision of Federal law (other 


* 70A fits. 640 (1956). 

•/Hi. 

• 70A Btst. 041, 6S0 (1056). 
*S2 STAT. 179 (i960). 


AM 







FEDERAL REGISTER 


10953 


STATUTES App 3h 

than provisions amended by this Act) or in any regulation, document, or record of the 
United States, such term shall be deemed to mean Court of Military Ueview. 

§4. (a) Kxeept for the amendments made by paragraph* (30) and (33) of section 2, 
thiii Act shall become effective on the first day of the tenth month following the mouth in 
which it is enacted. 

(b) The amendment made by |>arngrnph (30) of section 2 shall become effective upon 
tlie date of enacttneut of this Act 

(c) The amendment made by paragraph (33) »tia)l apply in the ease of all court- 
martial sentence* approval t»y the convening authority on or after, or not more than 
two years before, the date of Its enactment. 
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FORMS FOR ORDERS CONVENING COURTS-MARTIAL 

«. GENERAL COURT-MARTIAL CONVENING ORDERS. 

(1) Convening order*. 


(De»lgnatlon of command of officer convening court-martial) 


(PUee) (Date) 

Norm 1. The heading of order* convening general eourtf-inartlal (Including letterhead* 
place, date, etc.) may tie aa Indicated, or an prescribed la regulation* of the Secretary of a Depart¬ 
ment. This appendix ahowa only (he content required to In* act forth In all convening order*. 
Abbreviation* authorial In the department may be used. 

A general court-martial la hereby convened. It may proceed (at) (on hoard)_ 

to try such persons oh may properly be brought before* it. The court will In* constituted as 
follows: 

MILITARY JUDGE 

(Captain) (Colonel) - - (• ) certified, designated, anil 

assigned in accordance with 
Article 26 <b) and (c) (and 
previously sworn In accord* 
ance with Article 42(a)). 

MEMBERS 


(Captain) (Colonel) ___ f (♦ ) 

(Commander) (Lieutenant Colonel)_ _, (• ) 

(Commander) (Lieutenant Colonel) ____(• ) 

(Lieutenant Commander) (Major) - _ _ (• ) 

(Lieutenant Commander) (Major)_ _ _ (• ) 

(Lieutenant) (Captain) ___ _ (• ) 


COUNSEL 


(Lieutenant Commander) (Major)-- <♦ ) TRIAL COUNSEL cer¬ 

tified in accordance with Ar¬ 
ticle 27(b) (and previously 
sworn in accordance with Ar¬ 
ticle 42(a)). 

(Lleutruant) (Captain)-------. (• ) ASSISTANT TRIAL 

COUNSEL, not certified in 
accordance with Article 27(b). 

(Lieutenant Commander) (Major)-- (♦ ) DEFENSE COUNSEL,, 

certified in accordance with 
Article 27(b) (and previously 
sworn In accordance with Arti¬ 
cle 42(a)). 

(Lieutenant) (Captain)-— . .. (• ) ASSISTANT DEFENSE 

COUNSEL, not certified in ac¬ 
cordance with Article 27(b). 

Nora 2. Convening orders rosy be signed personally by the offleer haring Authority to convene 
general court-martial or may bo authenticated la any manner prescribed la regulaLiana of the 

Secretary of a Department. 
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Noth 3. Legal qualification* and statu* os to certification of the military Judge and all appointed 
counsel nr© shown in the convening orders. See 4 1 , fib and d Additionally, nnkf* otherwise provided 
by regulations of tbe Secretary concerned. the fonvmlD* order shall al jo show If the certified legal 
personnel have previously taken a prwrlbod oath to perform their duties faithfully In accordance 
with Article 42(a). Sec. 30k. Aa to limitation* un who may conduct the drfenae, see 4Sa. 

Nom 4. (• ) The farther Identltlcatloti of the officer memhera of the court, the military judge, 
and counsel. by service number, organisation, etc., will be aa prescribed In regulations of tbe Secretary 
of a Department or aa la customary la the particular service. 

Nora 5. When a commanding officer la designated by the Secretary concerned pursuant to 
Artlrla 22(a)<0) or empowered by the President pursuant to Article 22(a)(7) to convene general 
courts martial <5a(2>), the convening order will cite snch authorisation In the first paragraph: 

"Pursuant to authority contained In (imrn ., ...« Ovnerol Orders-, Dept , — 

_ 19_)' (SBCNAV Ur nor - of - 19—) 

(_), a general court mart lal in hereby convened 0 , etc. 

Note fi. A succession of orders modifying a convening order may result In serious error*. When 
practicable. It should bo avoided by convening a new court. See 37c(l>. It la not deemed advisable 
to Issue an order dissolving a court-martial, and when a new court I* conventnl to replace one In 
oiitcDcr, tbe following sentence should merely be added, below the names of the personnel of the 
court (3fib i, to order convening the new court: 

“All ca*cn In the hands of the trial counsel of the general court-martial convened 
by _, in which trial proceeding* have not begun or In wldch accused ha* not re¬ 

quested trial by the military judge alone, will Ik* brought to trial before the court hereby 
convened. 0 

(2) Order ahxcnding convening orders. 

(a) Adding members. 

Note 7. For heading and closure, see Notes ] and 2 above. 

Note S. When an enlisted person has requested enlisted members on tbe court which tries 
him, the following may be used when hts case has already been referred to a court without 
enlisted membership to the number of one third. See 3fic(2)(a). This general type of order 
may also be modified and used to detail additional officer members to the court (37o). Tbs 
text of such a convening order la tbe Army might read as follows: 

Tbe following memben are detailed to GCM convened by CMOO -Uq 

Cist Inf Dir (for the trial of PRIVATE-. ItA 12 345 078. Co A, 1st Bn. Cist 

Inf, only) (for the trial of enlisted porvuns who make a timely request, pursuant to 
Article 25(c) that enlisted persons serve on It). 

Master Sergeant --—-—CoB, 1st Bn. Gist Inf 

Master Sergeant____—-Hq Btry,3d FA Bn (How) 

Sergeant First Class _ --Co C, 2d Bn lot Inf 

Sergeant__.Co B, 3d Bu. 1st Inf 

Note 9. Additional mcmbi-rs may bo detailed for one specified case only, or for nil case* 
which may come before the court. 

Note 10. An order detailing enlisted persona aa member* of a general court-martial must show 
the unit to which each Is assigned. See 4«t, 3C&, and Article 25(c). 

(ft) R< placing military judge. 

Note 11. For heading and closure, see Notes 1 and 2 above This form may he modified to 
replace a member of tbe court or connsel. 

(Captain) (Colonc-l) _, (•Note 4 above), certified designated, and assigned 

In accordance with Article 20 <b) and (c) land previously gworn In accordance with 

Article 42(a)), la detailed military judge of the general court-martial convened by- 

vice (Captain) <Colonel)__ (•Note 4 above). relieved. 

b. SPECIAL COURT-MARTIAL CONVENING ORDERS 

Nora 12. Same aa for general court-martial, except that a military judge may or may not be 
detailed. If a military judge ta detailed, the order need only state that he is certified In accordance 
with Article 26(b> and that he was previously sworn (see Note 3). The manner of stating legal 
qua! I float Iona of connsel la different, qualifications of counsel or their lack of qualifications in 
the sense of Article 27 must he shown In the convening order (fic and d). If counsel Is qualified 
to act na counsel before a general court martial (Art. 27(e)(1)), tbe phrase, “certified In 
accordance with Article 27(b)" will be used. If counsel Is a Judge advocate, a law specialist, 
or a member of the bar nf a Federal court or the highest court of a State (Art. 27(c)(2)), but 
has not been cert 1 find In accordance with Article 27(b), the phrase*. “Judge advocate/' “law spe¬ 
cialist," or Member of the bar of “ respectively, will lie used. If ceunjMd haa none of tbe 

foregoing legal qualifications, the phrase, “not a lawyer lu thr sense of Article 27.“ will he 
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a**l. In a particular c am a convening order might tilt counsel And their legal qualification* 
nr lack of legal qualification*, a* follow*: 


(Lieutenant) (Captain)-- (•Note 4 above), TRIAL 

COUNSEL, (Judge Advocate) 

• (I-aw Specialist), 

(Ktndgn) (Second Lieutenant) , (• Note 4 above), ASSISTANT 

TRIAL COUNSEL, not a 

lawyer in the acnae of Article 

27. 

(Lieutenant Commander) (Major)-, (•Note 4 above), DEFENSE 

COUNSEL, certified in accord¬ 
ance with Articlo 27(b). 

(Lieutenant) (Captain).- # (•Note4 above),ASSISTANT 

DEFENSE COUNSEL, mem¬ 
ber of Bar of (Supreme Court 
of Ohio) (U.S. District Court, 
District of New Jersey). 

Nor* 15. When deairabl*. * conventu* authority may specify In the order the name* of the person 
ce persona to be tried. 8*e Note* 8 and •, above, for the ne of '•only'* La convening order*. 


e. SUMMARY COURT-MARTIAL CONVENING ORDERS. 

Norn 14. As to heading, signature, or authentication, etc. aee Note* 1 and 2. above. 

Effective this date (Major) (Lieutenant Commander) _, (*Note 4. above), 

ts detailed a summary court-martial. 
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CHARGE SHEET 


•CCVA4S3 fcMt MA ftfi 




!*«*» lUR^Kl HUMKH 


(ta« ffwM *• (• m+l+cl H mttitmj trnw) 
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CHARGE SHEET 


omSvu? 




Befote dc» Ibc unocisicncd, authorised by Unto administer oaths ia cases of ibis character, personally 

6» *ott-*ftoed accost thlaj_day of_ - . »._, and skived the foregoing chargee 

mi specifkatioes under oath that be Is a person subject to the Uniform Code of Military Justice# and Out be ellber 
has personal knowledge of or has investigated the setters set forth therein# awl that the saee are true la fact, to 
the best of bis koowledge and belief# 


«*cc *ho«n«MU(*TioH o# orrtcc* 


*« aojvtamt. covnrTtfcl 

rircx. W An,at >?- tMj 


©Ata 


I have this date informed the accused of the charges against him (UCM, 


TS&yagb- 


’gJaaAriaTfgge* c -S SSSa T 


The sworn charges above were received 9 


-oaTT- 


ewAts 

, this date (HCN, 3i£), 


FOR THE 1 


MC, M<C< ; i«0 *r#iC<*W CAPACITY 09 HEKIR RtRtM 


ht mpoaitucoT 


ooiUAtAftb** ©*• cotmamo Of cOAviMHve awTHod'itt 1 ■ " ' KViV" 

Referred for trial to the-- ceurt-martUl coeveoed by _ 


J9 _# subject to (be following Instruct Jott’ 


BY' 


**««■ GAAa^iso orriciAk c*•* ac11t c# osri<*«i 


I hare served a copy hereof on each of the above-Mated accused# thU - 


-day of. 


• AAti.AAo'lUJAWilAti*' tDtAk 


hiNtrunt 




AT—Or. mu* *1 *trfc*«« #UL is a 

»««# »## «rtW. — WCSl Jyil Rm#il m «1S», _ 
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rrT^i^Tiiniriiw^nitii^i7ck*rr»» »m «•«***•*»•»■ •• "•n m-*^™*** •** • 

* «%* wrt^H'1 »*♦*» fVOT. JKf7». 
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LiM Cf* 
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FORMS FOR CHARGES AND SPECIFICATIONS 


a. INSTRUCTIONS. 

1. Use of form*. Those forms are to be used In drafting charges and specifications, 
not only for the offenses specifically provided for, but as they may be adapted to like offenses. 
The suggested forms do not us a matter of law exclude other methods of alleging the same 
offenses, but the appropriate form listed with a punitive article setting forth a specific offense 
Is prescribed for use, when properly completed, as a sufficient allegation of that offenae. 
Except to fill in the blanks with the information required, such a form should not ordinarily 
be added to or deviated from. As to general principles of drafting specifications when an 
offense is not provided for herein, see 2S. 

2. Abbreviations. Dates and times should be written In Arabic numerals, and the 
designation of organization or command may Include Roman or Arable numerals and the 
abbreviations "U.S." and "USS." Otherwise, abbreviations should not l* used in specifi¬ 
cations. 

S. Numbering of charges and specifications. When there is more than one charge, 
the charges should he tiumt>ered, using the Roman numerals I, II, etc. When there is more 
than one specification under a charge, the KiHclflcatlotiN tinder that charge should he num¬ 
bered, using the Arabic numerals 1, 2, etc. Additional charges (24b) are numbered In the 
same manner ns the original charge; a single added charge is designated simply •‘Additional 
Charge/' but If more than one, they are numbered Additional Charge I, Additional Charge 
II. etc. .Specifications under additional charges are designated as prescribed above. The 
term "Additional'' Is not used in connection with the sjiecification*. 

4. Name and description of the accused. The name of the accused as stated in the 
specification should include his first name, middle name or Initial, and, except In a case in 
which the jurisdic tion of the court over the person is not dependent upon his being a person 
subject to the Uniform Code of Military Justice (e.p., see Arts. 104. 100), should be accom¬ 
panied by such descriptive language of rank, grade, armed force, organisation, or position 
as will show that he is a |>ersou subject to the code, and therefore subject to the jurisdiction 
of the court ns to tiersons. The service, number of the accused is not alleged In the specifi¬ 
cation. In the ordinary case of an enlisted member, for example, the specification would 
read, "In that I’rivnte John J. Smith, U.S. Army, Comimny A, 1st Battalion, 7tli Infantry, 

did," etc.; or "In that Yeoman Third Class James P. Jones, U.S, Nnvy, USS_* 

did," etc.; or "In that Airman First Class Harold I*. Brown, U.S. Air Force, Headquarters 
Section, 402d Bombardment Group, did," etc. A person on active duty belonging to a reserve 
component of the Navy, Marine Corps, or Coast Guard should be described as such; for 

example, "In that Lieutenant Charles L. White, U.S. Naval Reserve, USS _ - 

on active duty, did." etc. 

In the case of persons subject to the code under Article 2, subsections (3) through (12), 
or subject to trial by court-martial under Article 3 or 4, a description of the accused** 
position or status which will Indicate the basis of jurisdiction of a court-martial should be 
averred; *\g. t John Jones, (Captain, U.S. Air Force Reserve, on Inactive duty training 
authorized by written orders which were voluntarily acceded by him, which orders specified 

he was subject to the Uniform Code of Military Justice) (a person In custody of_ 

serving a sentence imposed by a court-martial) (a member of the Public Health Service 

aligned to and serving with-_) (a person within __, an area under 

the control of the Secretary of - .) (a person convicted of having obtained a 

fraudulent discharge) (a former major, U.S. Army, who was dismissed by order of the 
President and has made a written application for trial by court-martial), etc. 
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5. I’w of sliaxea. If tin* awtwwl Is known by more thnn one tmme, as when without 
discharge a person enlists two or more time* each time tinder a different name, he should 
be charged under the nnnie he admits to be hi# true nnrne. If there be no such admission, 
he should be charged under the name, etc., pertalnhig to his first nnterminnted enlistment 
with the other names, under aliases; thus, "Private John P. Smith, U.S. Army, Company 
B. 2d Battalion, 7th Infantry, alias Seaman John Brown, L’.S. Conat Guard." 

6. In case of change of rank or grade. When the rank or grade of the accused ha# 
changed since the date of an alleged offense, the accused should be designated l>y bU 
present grade followed by a statement of Ida grade at the date of the alleged offense; thus, 
“In that Seaman A B, P.S. Navy, then gunner’s mate third class, r.8. Navy did,” elc. 

7. Time and place of offense. The lime and place of the commission of the offense 
charged should lx* stated In the specification with sufficient precision to ideutlfy the offense 
and enable the accused to understand wlial particular act or omission be U called upon to 
defend. It 1# proper pleading to allege In a specification that a certain offense occurred "on 
or alwut” a certain day, “at or near" a certain place, or. If it Is necessary to be more explicit 
as to the time, “at or about" a certain hour, using a 21-bonr clock, r.g.. “at or about 2300 
hours.” These phrases are to 1 k> construed reasonably In the light of the circumstances of 
each particular case. When the act (or acts) specified extends over a considerable period 
of time it is proper to allege It (or them) as having occurred, for example, "from ntmut 13 
June 1907 to about 4 November 19*17.” So. also. It Is proper to allege that an offense was 
committed while *‘enroute n between certain point*. 

r. Form of specification in joint offense. In the case of a jolut offense <2<M) each 
accused may he chanced seiHirntcly m? If he alone was concerned or nil may he charg'd 
Jointly, that la* In a single specification, In accordance with the principles of the following 
example*, depending on the decision of the person preferring the charges as to how the 
person* concerned should be tried. If A and B are Joint perpetrator* of an offense and It is 
Intended to charge and try both at the same trial, they should be charged In a single 
specification as follow*: 

"In tiuit (A) and <B), acting Jointly and In pursuance of a common Intent, did 
(here allege place, time, and offense).** 

If it Is intended that B shall !>c tried alone, he may be charged In the same manner as 
If he had committed the offense by himself. However, if it is desirable to show in the 
specification that A was a Joint actor with him, even though A Is not to be tried with B. 
B mny he charged as follow**: 

"In that (B) did. In conjunction with (A), (here allege place, time, and onenmjj* 

Note that when several persona are to be tried In a common trial, as distinguished from 
a Joint trial, each is charged separately on individual charge sheets (26d; 881). 

9. Principals. When a person has not himself directly committed an offense, hut la 
liable for Its commission as a prlndisil under Article 77, he may bo charged as though 
he himself had committed the acts which constitute the offense. 

10. Person against whom offense committed. In the case of an offense against the 
person or property «»f a person, the first name and surname of that iierson should t** stated, 
if known. Military rank or grade should be alleged If Important to the Offense, as in an 
allegation of disobedience of the command of a superior officer; or If the person has no 
military tuition, it may otherwise be nct'es*ary to allege bU status, as In an allegation 
or using provoking words towards a person subject to the code («*c Art. 117). Address, 
station, or military organisation of the i**reon against whom the offense was committed 
need not ordinarily be alleged. 

If the name of the person against whom the offense was committed is not known, he 
may be described as "a person w hose name is unknown." 

11. Value. When the value of property or other amount la material with respect to the 
amount of punishment which may la* adjudged uimn conviction of an offenae, the value or 
amount should be alleged, for In auch a case Increased punishments that are contingent 
upon value may not he adjudged unless there 1* an allegation, a* well as proof, of a value 
wblrh will support the punishment. See, for n discussion of value, 1*00 u(7) (Larceny). If 
several articles of different kinds are the subject of the Often**, the value of each article 
should be stated, followed by a statement of the aggregate value. An example of proper 

pleading In this respect would be that the ncouaed stole "one shirt, value of about |-; 

one pair of shoe*, value of about $-; and one blanket, value of about $-5 
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of a total value of about $_.** The value should be stated as “value $2.08“ if known 

exactly; or “value of about $5,00“ if not so exactly known, as In the case of used Items of 
property. These principles apply equally to allegations of amount. 

12. Law of war. In the case of a person subject to trial by general court-martial by 
the law of war (see Art 18), the Charge should be: “Violation of the Law of War H ; or 

“Violation of___,** referring to the local penal law of the occupied territory. See 14. 

However, the erroneous designation of an article of the Uniform Code of Military Justice 
In such a case does not affect the Jurisdiction of the court. 

IS. Descriptions. In describing property generic terms should be used and details not 
necessary to n statement of the elements of the offense should he omitted. For example, In 
alleging property stolen, damaged or destroyed, the pro|*Tty should be described as “a 
radio/* “an automobile/' “a watch/* and descriptive details such ns make, model, color, and 
serial number should be omitted. In alleging weapons used In offense* of violence, the 
weapon should be described a* “a knife/' “a plstol,“ or “a rifle/* without adding other 
unnecessary desc riptive words. Details necessary to complete the offense must, however, be 
Alleged; for example. If possession of only certain tyi>e* of knives 1* prohibited by a general 
regulation, the critical characteristic must be included In alleging a violation (c.p.. “n knife 
with a blade more than 3 Inches long**). 

14. Document*. Where document* must bo alleged, as In the case of regulation* and 
written orders allegedly violated (Art. 020) and (2)), had checks (Arts, 123a and 134), 
and documents wrongfully possessed or used (Art- 134), the document may be set forth 
word for word or It may be described, in which ease the description must be sufficient to 
penult the accused to be fully aware of the offense charged. For action where the accused 
claims that he bus not been adequately Informed of the offense charged, sec 096. In dealing 
with checks and other brief document*, w r ord for word pleading 1* usually preferable. When 
regulations and other directives are alleged by inscription. care must be n*ed to correctly 
Identify the document and the precise portion or portions allegedly violated. 

b. SPECIMEN CHARGES. 

Charge I: Violation of the Uniform Code of Military Justice, Article S3. 

Specification: In that Private Richard Roe. U.S. Army, Company A, 2d Battalion, 
2d Infantry, alia* Private John Doe, U.S. Army, Company H, l*t Battalion. 201 h Infantry, 
did under the name of John I>oe, at Fort Jay, New* Turk, on or about 24 October 1D0T. by 
means of delilierate concealment of the fact that he w*as then a private In said Company A, 
2d Battalion. 2d Infantry, procure himself to be enlisted as a private In the Army and did 
thereafter at Fort Jay, New York, receive allowances under the enlistment so procured. 

Charge II: Violation of the Uniform Code of Military Justice, Article 85. 

Specification: In that Private Richard Roe. U.S. Army, Company A. 2d Battalion, 
2d Infantry, alias Private John I>oe, U.S. Army, Company B, 1st Battalion, 29th Infantry, 
did, on or about d June 1907, without authority and with intent to remain away therefrom 
permanently, absent himself from hi* organization, to wit: Company A, 2d Buttallon, 2d 
Infantry, and did remain so absent In desertion until be was apprehended on or shout 
4 November 1987, 

Charge III: Violation of the Uniform Code of Military Justice, Article 134. 

Specification 1: In that Private Richard Roe, U.S. Army, Company A, 2d Battalion, 
2d Infantry, alias Private John Doe. U.S, Army, Company B, 1st Battalion, 29th Infantry, 
was. at Chicago, Illinois, on or about 5 June 1907, drunk and disorderly in uniform In a 
public place, to wit: Joe's Tavern, located at 935 Blank Street In said city. 

Specification 2: In thut Private Richard Roe, U.S. Army, Company A, 2d Battalion, 
2d Infantry, alia* Private John Doe, U.S. Army, Company B, 1st Battalion, 29th Infantry, 
did, at Fort Sheridan, Illinois, on or about 5 June 1967, wrongfully and willfully discharge 
a firearm, to wit: a carbine, In the day room of Comimny A, 2d Bnttnllon, 2d Infantry, 
under circumstances such as to endanger human life. 
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c . FORMS FOR SPECIFICATION 


ARTICLE 78 

Arr^Morj after 1. In that_, knowing that (at) (onboard)' . — 

ta» fact on or about_19_,_had committed an offense 

punishable by the Uniform C<h le of Military Justice, to wit: ■ - .« 

did. (at) (on board)-, on or about-19—, In 

order to (hinder) (prevent) the (apprehension) (trial) (punishment) 
of the said , (receive) (comfort) (assist) the said 

-by- 


ARTICLE $0 


Attempt* 


2. In that_did. (at) (on board)' - on or 

about____19_ . attempt to (escape from lawful confinement 

In_) (steal , of a ml tie of (about) $ - 

the proi»erty of-) (-). 


ARTICLE 81 


can»pira*r 3. In that , did, (at) (on board) -, on 

or about _ 19__ conspire with _ (and 

_) to commit an offense under the Uniform Cotie of Military 

Justice, to wit: (larceny of _, of a value of (about) 

|_, the propertj of_) (-), and 

in order to effect the object of the conspiracy the said -- 

(and_) did _. 


ARTICLE 82 


Soiicit*iw>n 4. In tliat - did, (at)' (on board) , on 

or about _ 19_„ by (here state the manner and form of 

solicitation or advice), (solicit) (advise) - (and-) 

to (desert in violation of Article 85) (mutiny in violation of Article 94),* 
(and, as a result of such (solicitation) (advice), the offense (solicited) 

(advised) was, oil or shout _ 19—, (at) (on board) 

t (attempted) (committed)* by _ (and 

- )). 

•If the offcntt* *oJ Idled or adrl««d I* not Attempted or committed, omit the 
word* contained In bracket*. 

5. In that_did, (at) (on board) -, on or 

about_19_, by (here state the manner and form of solicita¬ 
tion or advice), (solicit) (advise) _ (and_) 

to commit (an act of misbehavior before the enemy in violation of Article 
99) (sedition in violation of Article 91), •(and, as a result of such (solicita¬ 
tion) (advice)’, the offense (solicited) (advised) was, on or about 

_ 19__ (at) (on board) _ , committed by 

- (and -)*}, 

•If the offrn*e *o]|clted or adrUcd I* not committed, omit the word* contained 
In bracket*. 


ARTICLE S3 


Fraudalent 
enlistment or 
appointment 


6. In that-- did, (at) (on board) , on or 

about_19_, by means of |knowingly false representations 

that (here state the fact or facts material to qualification for enlistment 
or appointment which were represented), when In fact (here state the true 
fact or facts) ] (deliberate concealment of the fact that (here state the fact 
or facts disqualifying the accused for enlistment or appointment which were 
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concealed) ], procure himself to be (enlisted as a_) (ap¬ 
pointed aa a_) In the (here state the armed force in which 

the accused procured the enlistment or appointment), and did thereafter, 
(at) (onboard) .. , receive (pay) (ailowancea) (pay and allow¬ 

ances)' under the (enlistment) (appointment) so procured. 

7. In that-did, (at) (on board) l on or 

about_19_« by means of [knowingly false representations 

that (here state the fact or facta material to eligibility for separation which 
were represented), when in fact (here state the true fact or facta)] (delib¬ 
erate concealment of the fact that (here state the fact or facts concealed 
which made the accused Ineligible for separation)], procure himself to be 
separated from the (here state the armed force from which the accused 
procured his separation). 

ARTICLE U 

£. In that_did, (at) (on board) _, on or 

about - 19—, effect [the (enlistment) (appointment) of 

_ns a_in (here state the armed force In which 

the person was enlisted or appointed)] [the separation of_ 

from (here state the armed force from which the person was separated) J, 

then well knowing that the said_ was Ineligible for such 

(enlistment) (appointment) (separation) because (here state facta 
whereby the enlistment, appointment, or separation was prohibited by law, 
regulation, or order). 


ARTICLE S5 

9. In that_did, on or about_19—, with¬ 

out authority and with intent to remain away therefrom permanently, 
absent himself from his (unit) (organ I tattoo) (place of duty), to wit: 

_ , located at (_) (APO_), and 

did remain so absent in desertion until (he was apprehended) on or about 
_19__ 

10. In that_did, on or about_19—, with 

Intent to (avoid hazardous duty) (shirk important service), namely: 
-, quit his (unit) (organization) (place of duty), to wit: 

- _, located at (_) (APO_), and 

did remain so absent In desertion until on or about_19—. 

1L In that_, having tendered his resignation and prior 

to due notice of the acceptance of the same, did, on or about_ 

19—, without leave and with intent to remain away therefrom permanently, 

quit his (post) (proper duties), to wit:_, and did remain so 

absent in desertion until (be was apprehended) on or about_ 

19__ 

12. In that_did, (at) (on board)_, on or 

about_ 19_, attempt to [absent himself from his (unit) 

(organization) (place of duty) to wit:---, without authority 

and with intent to remain away therefrom permanently] [quit his (unit) 
(organization) (place of duty), to wit: _, located at 

- , with intent to (avoid hazardous duty) (shirk Important 

service) namely_1 [_], 

ARTICLE 86 

13. In that_did, (at) (on board) , on 

or about 19— , without authority, (fall to go at the time 

prescribed to) (go from) his appointed place of duty, to wit: (here set 
forth the appointed place of duty). 


App Ac 
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14. In that _ did. on or about - 19—. 

without authority. absent himself from his (unit) (organization) (plaoa 
of duty at which he was required to be), to wit: .... located at 

(_) (APO_)* and did remain so absent until 

on or about_19—. 

15. In that _ did, on or about __ 19—, 

without authority and with intent to avoid (mnneaver*) (field exercises), 
absent himself from his (unit) (organisation) (place of duty at which be 

was required to be), to wit:_, located at (_ ) 

(APO _), and did remain so absent until on or about 

_19_ 

16. In that - - - T being a member of the _____ 

(guard) (watch) (duty section), did, (at) (onboard) - r on 

or about _ 19_, without authority, go from bin (guard) 

(watch) (duty section) with intent to abandon the same. 

ARTICLE 87 

17. Iu that - did, (at) (ou board) ____ 

on or about _ 19_, through (neglect) (design) miss the 

movement of (Aircrnft No. — (Flight 11) (the USS 

_) (Company A, 1st Hattalion, 7th Infantry) (_), 

with which he was required In the course of duty to move. 

ARTICLE 88 


18. In that_did, (at) (on board)_, on or 

about_19_, [use (orally and publicly) (_) 

the following contemptuous words] [in a contemptuous manner, use (orally 
and publicly) (_,_) the following words] against the [(Presi¬ 
dent) (Vice President) (Cougresa) (Secretary of _)J 

[(Governor) (legislature) of the (State of_) (Territory of 

--) (-)> a (State) (Territory) < -) 

in which be, the said_, was then (on duty) (present) 1. to 

wit: ** ,** or words to that effect. 

ARTICLE 89 


19. In that __did, (at) (on board) __on 

or about 19_, l»ehave himself with dl*re*|»ect toward 

-, his superior commissioned officer, by (saying to him, 

"-, H or words to that effect) (contemptuously turning from 

and leaving him while he, the said __ was talking to him. 

the said---) (_). 

ARTICLE 90 

20. In that-did, (at) (on board) _, on 

or about _ 19_, strike _, his superior com¬ 

missioned officer, who was then In the execution of his office, (In) (on) 
the_with (a) (his)_ 

2L In that-did, (at) (on board)-, on 

or about -:- 19_* (draw) (lift up) a weapon, to wit: a 

— - , against , his superior commissioned offi¬ 

cer. who was then in the execution of hi* office. 
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22. In that _did, (at) (on board) — - -- on 

or about_19_, offer violence against . bla 

superior commissioned officer, who was then in the execution of his office 
by- 

23. In that_, having received a lawful command from 

- , his superior commissioned officer, to-- did, 

(at) (on board) _, on or about-19—. will¬ 

fully disobey the same. 


ARTICLE 91 

24. In that . - did, (at) (on board) --, on 

or about _ 19_, (strike) (assault) -, bis 

superior _ officer, who was then in the execution of his 

office, by_him (In) (on) (the-) with (a) 

(Ida)- 

25. In that , having received a lawful order from 

- T bis superior_officer, to-* did, 

(at) (on board) _, on or about-19—. will¬ 

fully disobey the same. 

20. In that_, (at) (on board) -.-, on or 

about _ 19_, [did treat with contempt] [was disrespect¬ 
ful In (language) (deportment) toward) _, bis superior 

_officer, who was then in the execution of his office, by (say¬ 
ing to him, M _or words to 

that effect) (spitting at his feet) (. ). 

ARTICLE 92 


27. In that_did, (at) (on board) -, on 

or about_19_, (violate) (fail to obey) a lawful general 

(order) (regulation), to wit: [paragraph - - (Army) (Air 

Force) Regulation__, dated_19_) [General 

Order No. _, U.8. Navy, dated - 19—) 

t-L by- 

28. In that _, having knowledge of a lawful order Is¬ 
sued by_, to wit: [paragraph _ , —« (-th 

Combat Group Regulation No. -) (-th Air 

Base Group Regulation No. -) (-), (US8 

_, Instruction _), dated _] 

[__ an order which It was his duty to obey, did, (at) (on 

board)_, on or about_19_, fall to obey the 

same by__ 

Not*: Specification No. 27 allege* s violation of Article 92fl) ; Specification 
No. 2R la appropriate for alleging under Artlcl© 92(2) a violation of any written 
order or regulation which la not "gearml" in the aonaw of Article 92(1). See 
171 o. b. 


29. In that t having knowledge of a lawful order Is¬ 
sued by _ (to submit to certain medical treatment) (to 

_) (not to _) (_), an order 

which It was his doty to obey, did, (at) (on board) -- on 

or about_19_, fall to obey the same. 

30. In that - r (at) (on board) , (on 

or about_19_) (from about-19— to about 

_________ 19_), was derelict in the performance of bis duties In that 

he [(negligently) (willfully) failed to (inspect the report of fuel on board 

said ship for the twenty-four hour period ending on-) (inspect 

the guard) (wind and compare nil chronometers on board the said 
_) os it was his duty todol [(negligently) (willfully) failed 
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APPENDIX 6 

to (perform complete motor maintenance on-on It waa hU 

doty to do thereby isrinlttliig the water In the radiator to become seriously 

low) (inspect properly the engine on Aircraft So, _ aa It 

was hla duty to do thereby clearing it for flight with a loose sparkplug) 

(keep properly the account* of_as it was hla duty to do by 

neglecting to verify the monthly bonk balances for comparison with cash 
deported) (--—-)} (- b 


ARTICLE 93 


3L In that 
about_ 


(at) (on board) 


.19_, (wascruel toward] Idld (oppress) (maltreat)] 


, a pennon subject to his orders, by (kicking him in the stom¬ 
ach) (confining him for twenty four hours without water) ( ) 


32. In that 


ARTICLE 91 


with Intent to (usurp) (override) (usurp 


and override) lawful military authority, did, (at) (on board) 

__ on or about_19__ (refuse. In concert with 

(___) (and) (_) (others whose name* are un¬ 
known), to (obey the orders of _____ to ) (per¬ 


form hi* duty as . 


_)] [create (violence) (a disturbance) by 


(attacking the officers of the said ship) (barricading himself In Barracks 

T-7, firing his rifle at_, and exhorting other jiorsons to Join 

him In defiance of_)’ (_)]. 

33. In that_, with Intent to cause the (overthrow) (de¬ 

struction) (overthrow and destruction) of lawful civil authority, to wit: 
- - t did, (at) (on board) , on or about 

-19—, In concert with (_) (and) (-) 

(others whose names are unknown), create (revolt) (violence) (a dis¬ 
turbance) against such authority by (entering the Town Ilail of 

_and destroying property and record* therein)' (marching 

upon and compelling the surrender of the police of _) 

(->. 

34. In that did, (at) (on board) t on or 

about_19_, fall to Ido hla utmost to preveut and suppress 


a (mutiny) (sedition) among the (Boldlera) (sailors) (airmen) 

(____) of_, which (mutiny) (sedition) was being 

commit ted In hla presence, in that (he took no means to compel the dis¬ 
persal of the assembly)* (be made no effort to assist_who 

was attempting to quell the mutiny) (-) ] (take all reasonable 

means to inform hia superior commissioned officer or hla commanding 
officer, of a (mutiny) (sedition) among the (soldiers) (sailors) (airmen) 

(_) of_, which (mutiny) (sedition) he the 

said- (knew) (had reason to believe) was taking place]. 

_, with Intent to (usurp)' (override) 


33. In that 


(usurp and override) lawful military authority, did, (at) (on board) 

-, on or about _ 1ft—, attempt to (create 

(violence) (a disturbance) by _] (_]. 

ARTICLE 93 


30. In that 
or about - 


_did, (at) (ou board) , on 

_ 19—, resist being lawfully apprehended by 

(an armed force policeman) (_). 


37. In that 


having been duly placed In arrest (in 


quarters) (in hla company area) (_ 
-- on or about_ 


), did, (at) (on board) 
break said arrest 
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38. In that _____ did, (At) (on board) -, on 

oar About _ ID_. escape from (the lawful custody of 

_ ) (lawful confinement In_^_). 

ARTICLE % 

30. In that did, (at) (on board) - r on 

or about_. 10_, (without proper authority releaseJ [through 

(neglect) (design) suffer! -__ , a prisoner committed to his 

charge (toescape). 


ARTICLE 97 

40. In that _ _ _ did. (at) (on board) -- on 

or about _ 19_unlawfully (apprehend _) 

(place In arrest) (confine __In-). 

ARTICLE 9S 

41. In that . beirtg charged with the duty of [(Investi¬ 

gating) (taking immediate steps to determine the proper disposition of) 
charges preferred against , a person accused of an offense 

under the Uniform Code of Military Justice] (_1, was. (at) 

(on board) _. on or about-— 19—, responsible 

for unnecessary delay In (investigating said charges) (determining the 

proper disposition of said charges) (_), In that be (did 

_) (failed to_) (_). 

42. In that__ being charged with the duty of.— -, 

did. (at) (on hoard) _, on or about _ 19—, 

knowingly and Intentionally fall to (enforce) (comply with) Article 
__ Uniform ('ode of Military Justice. In that he_. 

ARTICLE 99 


43. In that _did, (at) (on board) -- on 

or about_19_ # (before) (in the presence of) the enemy, 

ruu away (from his company) (and hide) (-), (and did not 

return until after the engagement had lieen concluded) (-). 

44. In that _ _ _ _ did, (at) (on board)_- . on 

or about . . 19 _ (before) (In the presence of) the enemy, 

shamefully (abandon) (surrender) (deliver up) . which 

It was Ids duty to defend. 

43. In that __did, (at) (on lw>ard)_^ on 

or about___ 10_, (before) (In the presence of) the enemy, 

endanger the safety which It was his duty to defend, by 

(disobeying an order from _ _to engage the enemy) (neglect¬ 

ing his duty as a sentinel by engaging in a card game while on his post) 
(Intentional misconduct in that he became drunk and fired flares, thus 
revealing the location of his unit) (-). 

40. In that _. did, (at) (on board) —-* on 

or about . 19_, (before) (In the presence of) the enemy. 

cast away his (rifle) (ammunition) (_). 

47. In that , (at) (on board) -, on or 

ubout __ _ _19_, (before) (in the presence of) the enemy, was 

guilty of cowardly conduct as a result of fear. In that_. 

48. In that__ did, (at) (on tkxird) -, on 

or about_19_, (before) (in the presence of) the enemy, 

quit his place of duty for the puri>ose of (plundering) (pillaging) (plunder¬ 
ing and pillaging). 
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40. In that_did, (at) (on board) - . on 

or about_19__ (before) (In the presence of) the enemy, 

cause a false alarm In (Fort_) (the said ahip) (the camp) 

(_) by [needlessly and without authority (causing the call 

to anna to be sounded) (sounding the general alarm) [ [-]. 

50. In that r being (before) (in the presence of) the 

enemy, did, (at) (on board) * on or about- 

ift T by (ordering his own troops to halt their advance) (-)* 

willfully fail to do his utmost to (encounter) (engage) (capture) (destroy), 
as It was his duty to do, (certain enemy troops which w;ere in retreat) 

(-I-). 

51. In that —.-did, (at) (on board)-, on or 

about_19_, (before) (In the presence of) the enemy, fall 

to afford all practicable relief and assistance to (the U.S.8. - . 

which was engaged in battle and had run aground, In that be failed to take 

her in tow) (certain troops of the ground forces of-, which 

w’ere engaged In battle and were pinned down by enemy fire, in that he failed 
to furnish air cover) (_) as he properly should have done, 

ARTICLE 100 


52. In that_did, (at) (on board)-, on or 

about_19__ [(compel) (attempt to compel) .. 

the commander of ____, (to give it np to the enemy) (to abandon 

said_, by_] [without proper authority, strike 

the (colors) (flag) to the enemy]. 


ARTICLE 101 


53. In that_did, (at) (on board) . ■ _ on or 

about _19_♦ disclose the (parole) (countersign), to wit: 

_, to_, a person who was not entitled to receive 

it 

54. In that_did, (at) (on board) , ■„ on or 

about _19_, give to_, a person entitled to 

receive and nse the (parole) (countersign), a (parole) (countersign)', 

namely:__, which was different from that which, to bis 

knowledge, he was authorized and required to give, to wit: , ■,, __ 

ARTICLE 102 

55. In that_did, (at) (on board)_, on or 

about_19__ force a safeguard [, known by him to have 

been placed over the premises occupied by_At- 

by (overwhelming the guard posted for the protection of the same) 

(->1 I-L 

ARTICLE 103 

56. In that ___-did, (at) (on board) , __ on or 

about- 19—, fall to secure for the service of the United 

States certain public proj*rty taken from the enemy, to wit: . ..., 

of a value of (about) | - 

57. In that-did, (at)* (on board)_, on or 

about ■ 19__ fall to give notice and turn over to proper au¬ 

thority without delay certain (captured) (abandoned) property which had 

come into his (possession) (custody) (control), to wit:__ of 

a value of (about) y 
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58 . Id that_did, (at) (on board) , on or —l* 

aboat-10k— f (buy) (aril) (trade) (deal in) (dispose of)* 

<_> certain (captured) (abandoned) property, to wit: 

_* of a raloe of (about) $-^ thereby (receiving) 

(expecting) a (profit) (benefit) (advantage)* tq (himself) (_ # 

hia accomplice) ( , m« Kroner) (.__ _). 

50. In that_did, (at) (on board)_, on or *** 

about 10_, engage In (looting) (pillaging) (looting and p ‘ IUt '"* 

pillaging) by unlawfully (seizing) (appropriating)'_ r [prop¬ 
erty which had been left behind] [the properly of _, (an 

inhabitant of _)(_)]. 

ARTICLE 104 


GO. In that_did, (at) (on board)_, on or Aldin * 

about___10_, (aid) (attempt to aid) the enemy with (arms) • n,mjr 

(ammunition) (auppliea) (money) (_)*, by (furnishing and 

delivering to _, members of the enemy’s armed forces 

- ) ( - ). 

6L In that_did, (at) (on board)-, on or 

about-10_, without proper authority, knowingly ((harbor) 

(protect) _, an enemy, by (concealiog the said_ 

In hia house) <_)1 ((give intelligence to) (communicate with) 

(correspond with) (hold Intercourse with) the enpmy (by Informing a 
patrol of the enemy’s forces of the whereabouts of a military patrol of the 
United States forces) (by writing and transmitting secretly through the 

lines to one . , whom he, the said-« knew to be 

an officer of the enemy’s armed forces, a communication in words and 

figures substantially as follows, to wit: _) (indirectly by 

publishing In , a newspaper published at-, a 

communication in words and figures as follows, to wit: , - . —, 

which communication was Intended to reach the enemy) ( . _)]. 


ARTICLE 105 


62. In that_, while In the hands of the enemy, did, (at) 

(on board) , - _ , on or abont _ 19—, without 

proper authority and for the purpose of securing favorable treatment by 
his raptors, (report to the commander of Camp _____ the 

preparations by_, a prisoner at said camp, to escape, as a 

result of which report the said _ was placed in solitary 

confinement) (_). 

63. In that - . did, (at) (on board) -, on 

or about _19_, while in the hands of the enemy and in a 

position of authority over_, a prisoner at __< 

as (officer in charge of prisoners at . ■- ) (-), 

maltreat the aald_by (depriving him of -) 

(_) without Justifiable cause. 


Uiirondnct 

pritonrr 


Maltreatment 
•f pritonrr 


ARTICLE 106 


64. In that_was, (at) (on board) -, on sp7 * n|r 

or about_19__ found (lurking) (acting) as a spy (In) 

(about) (In and about) _--, [a (fortification) (poet) (base) 

(vessel) (aircraft) (_) within the (control) (Jurisdiction) 

(control and Jurisdiction) of an armed force of the United States, to wit: 

- 1 (a (shipyard) (manufacturing plant) (industrial plant) 

(_) engaged in work In aid of the prosecution of the war by 

the United States] [_], for the purpose of (collecting) (at- 
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Sldilm ftlM 
oflkrUt d»rumcnt: 
makinf (alM 

official ita(cm«nt 


Selling or 
dURMini of 
mlUUuy propet ty 


Damaging, 
drat toying or 
loaing military 
property 


Suffering military 
property to be 
leal, damaged, 
destroyed, aold. 
or wrongfully 
diipeaed of 


Non-military 
property, 
waating. 
■polling, 
deattoying or 
damaging of 


Hacarding or 
•offering to 
be bacarded 
any tool, 
will folly and 
wrongfolly 

Harardmg of 
▼eaael. negligently 


APPENDIX 6 


tempting to collect) Information in regard to the [(numbers) (resources) 

(operations) (_) of the armed forces of the United States] 

[( mil itary production) (_) of the United States) 

[_], with intent to import the some to the enemy. 

ARTICLE 107 

65. In that_did. (at) (on board) . on 

or about _ ID_, with Intent to deceive, [sign an official 

(record) (return) (-), to wit: -] [make to 

_an official statement, to wit:-), which (rec¬ 
ord) (return) (statement) (_) wns (wholly false) (false in 

that_). and was then knowii by the aald-to 

be so false. 

ARTICLE 108 


GO. In that _did, (at) (on board) -, on 

or about _ ID_. without proper authority, (sell to 

_) (dispose of by_) -- of a 

value of (about) f _, military property of the United States. 

67. In that _ did, (at) (on board)-, on 

or about_19__, without proper authority, [(willfully) 

(through neglect)) [(damage by-) (destroy by-) 

(lose)] _, of a value of (about) $ ..- , military 

property of the United States •[the amount of said damage being In the 
sum of (about) $-). 

6S. lu that_did, (at) (on board) « on or 

about_19__ without proper authority, (willfully) (through 

neglect) suffer _, of a value of attout $ — —, 

military property of the United States, to be (lost) (damaged by 

_) (destroyed by -) (sold to-) 

(wrongfully disposed of by_) •[the amount of said damage 

being in the sum of (about) $-]• 

•ThU allrgatlun nhoulil t*» uftrnl whrn dinting* U nllegrtl. 

ARTICLE 109 


60. In that_did, (at) (on board) -* on 

or about -_ 19_, [(willfully) (recklessly) waste] [(will¬ 

fully) (recklessly) spoil) [willfully ami wrongfully (destroy) (damage) 

by_]_, of a value of (about) f , ■ 

the property of_._, *(1110 amount of said damage being in the 

sum of (about) $-]. 

•Thin allegation vhould tie aited when damage In alleged. 

ARTICLE 110 


70. In that_did, on_19_, while serving 

as_aboard the_In the vicinity of ,, 

willfully and wrongfully (hazard the said vessel) (suffer the said vessel to 

be hazarded) by (causing the said vessel to collide with-) 

(allowing the said vessel to run aground) (-).. 

71. In that . on_19—, while serving In 

command of the , making entrance to (Boston Harbor), did 

negligently hazard the said vessel by falling and neglecting to maintain or 
cause to be maintained an accurate running plot of the true position of 
said vessel while making said approach, as a result of which neglect the 
said_, at or about_hours on the day afore¬ 

said, became stranded In the vicinity of (Channel Buoy Number Three). 

72. In that_, on-19—, while serving as 

navigator of the . . cruising on special service in the 
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AFP 6c 


. Ocean off the coast of . 


, notwithstanding the 


fact that at about midnight. 


19_, the northeast point of 


_Island bore abeam and was about six ml lea distant the 

said ship being then under wuj and making a speed of about ten knots, 
and well knowing the position of the said ship at the time stated, and that 
the charts of the locality were unreliable and the currents thereabouts 
uncertain, did then and there negligently hazard the said venae! by failing 
and neglecting to exercise proper care and attention In naTigating said 

ship while approaching_ Island, in that he neglected and 

failed to lay a course that would carry said ship clear of the last aforesaid 
Island, and to change the course in due time to avoid disaster; and the said 
ship, as a result of said negligence on the part of said ■ , ran 

upon a rock off the southwest c<m«t of-,—. Island, at about 

._hours,_19__ m consequence of Which the 


said 


was lost 


73. In that - 
navigator of the. 


while serving as 
. and well knowing that at about sunset of 


aid day the said ship had nearly run her estimated distance from the 

_ position, obtained and plotted by hlm t to the position of 

, and well knowing the difficulty of sighting ■ 


from a safe distance after sunset, did then and there negligently hazard 
the said vessel by falling and neglecting to advise his commanding officer 
to lay a safe course for said ship to the northward before continuing on a 

westerly course, as it wa* the duty of the said-to do; in 

consequence of which the said ship was, at about_hours on 

the day above mentioned, run upon_Bank In the- 

Sea. about latitude _ degrees, - minutes, 

north, and longitude . degrees, - minutes, 

west, and seriously Injured. 

74. In that_ 


officer on board the . 


_, while serving as combat intelligence center 

__ making passage from Boston to Phila¬ 
delphia, and having, between_and_hours on 

_19- _ been duly informed of decreasing radar ranges and 


Suffering » 


hsr»rde4» 

Beclirentlr 


was upon 


constant radar bearing indicating that the said_ 

a collision course approaching a radar target, did then and there negli¬ 
gently suffer the said vessel to be hazarded by failing and neglecting to 
report aald collision coarse with said radar target to the officer of the 

deck, as It was his duty to do. and be the said__ through 

said negligence, did cause the said _ to collide with the 

, at or about _hours on said date, with re¬ 

sultant damage to both vessels. 


ARTICLE III 


75. In that 

or about- 

Club) (on _ 

Avenues) (_ 

•eager car) 


<- 


did, (at) (on board) 


, on 

. 19_, (in the motor pool area) (near the Officers' 

_ Street between_and_ 

_) operate a vehicle, to wit: (a truck) (a pas- 


Drunkf n or 
r«ckl«M oporttloa 
mi ▼ chicle 


-) # [while drunk] [In a (reckless) (wanton) 

manner by (attempting to pass another vehicle on a sharp curve) (driving 
at a speed In excess of 50 miles per hour on the sidewalk and u^rong aide of 

said street) (_)] (and did thereby cause said vehicle to 

(strike and) injure-). 


ARTICLE 112 


76. In that 
or about_ 


— was, (at) (on board) _ 

found drunk while on duty as . 


on Drank <m intr 


Ko. 124—Pt. n—See 2-22 
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ARTICLE 113 


Muhttutelar si 
miUImI *r 
lookoat 


77. In that - — _ on or about _ 19_, (at) 

(on board) , (In an area designated as authorizing entitle¬ 

ment to special pay for duty subject to hostile Are), being (posted)’ (on 
post) as a (sentinel) (lookout) (at Warehouse No. 7) (on Post No. 11) 

(for radar observation) (_) [was found (druuk) (sleeping) 

upon his post] [did leave his post before he was regularly relieved). 


ARTICLE 114 


I>tt«Un* 


Promo tine 

• dor! 


Conniving 
at fighting 
• dorl 


Failing to 
report a dael 


7a In that 


< 


_(and_) did, (at) (onboard)’ 

^ on or About - 19__ right a duel (with 

.), using as weapons therefor (pistols) (swords) 

>. 


79. In that_did, (at) (on board)_, on or 

about - 10—, promote a duel between-and 

_by (telling said_he would be a coward if be 

failed to challenge said . to a duel) (knowingly carrying 

from said_ to said _ a challenge to fight a 


duel). 

80. In that _, being officer of the (day) (deck) (at) 

(on board) _ and having knowledge that _ 

and _____ intended and were about to engage In a due] near 

-, did, (at) (on board) _, on or about 

_ 19_, connive at the fighting of said duel by knowingly 

permitting , one of the parties to said proposed duel, to 

leave-and go toward the place appointed for said duel at the 

time which he,_, then knew had been appointed therefor. 

81. In that_, having knowledge that a challenge to fight 

a duel (had been sent) (was about to be sent) by _ to 

_, did, (at) (on board)' _, on or about 

_ 19_, fail to report that fact promptly to the proper 

authority. 


ARTICLE 115 


MaUngariag; 

•elf-inflicted 

isjarv 


82. In that_did, (at) (onboard)__ (on or 

about_19_) (from about _19_ to about 

19—), for the pun*>se of avoiding (his duty as officer of the day) (his 
duty as aircraft mechanic) (work in the mess ball) (service as an enlisted 

person) (-) [feign (a headache) (a sore back) (Illness) 

(mental lapse)' (mental derangement) (_)] [intentionally 

Injure himself by_]. 


Riot 


Broach of 
the peace 


ARTICLE 116 

83. In that-did, (at) (on board)_. on or 

about-10—, (cause) (participate in) a riot by unlawfully 

assembling with (- and _) (and) (others to 

the number of about_whose names are unknown) for the 

purpose of (resisting the police of_) (assaulting passers-by) 

(-). and In furtherance of such purpose did (fight with said 

police) (assault certain women, to wit:_) (_)'. 

84. In that-did, (at) (on board)_, on or 

about-19—, (cause) (participate in) a breach of the peace 

by [wrongfully engaging in a fist fight in the day room with_] 

[using the following (profaue) (indecent) (_) language 

(toward -), to wit: u _", or words to that 

effect] [wrongfully shouting and singing in a public place, to wit: 
- 1 [-]. 
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ARTICLE 117 

85. In that _ -.. .. did, (at) (on board) - - , on or 

about ... 19_, wrongfully use (provoking)' (reproachful) 

(words, to wit: M _", or words to that effect) (and) (gesture*, 

to wit: _) towards (Sergeant , U.8. Air 

Force) (Harold Brown, a person serving with the Army of the United 
States In the field) (_, Captain, U.S. Navy). 

ARTICLE 118 

80. In that_did, (at) (ou board)_, ou or 

about-19_, [with premeditation] [while (perpetrating) 

(attempting to perpetrate) _J, murder _ by 

means of (shooting him with a rifle) (pushing him over a cliff) (running 
into him with an automobile) (_). 

Nora. In charging murder under a*ctlon« (2) and (S) of Article 118, all 
material Inclosed In brackets la omitted. 

ARTICLE 119 

87. In that--—. did, (at) (on board) r on or 

about-19—, willfully and unlawfully kill_ 

by_ _ him (in) (on) the_with a_. 

88. In that-did, (at) (on board) , on or 

about-19—, [by culpable negligence! [while (perpetrating) 

(attempting to perpetrate) an offense directly affecting the person of 
_, to wit: (maiming) (a battery) (_)] un¬ 
lawfully kill - by _ him (In) (on) the 

__ with a _. 


ARTICLE 120 

89. In that-did, (at) (on board) _, on 

or about_19—, (rape-) •(rape__ 

a female under the age of 1(1 years) (commit the offense of carnal knowl¬ 
edge with_). 

•If thin allegation la used, carnal knowledge can bo an inrlurird olfrnM* of 

rape. 

ARTICLE 121 

90. In that--_ did, (at) (on bourd) , on 

or about-10—, steal-, of a value of (about) 

| - , the property of _ , - 

91. In that-did, (at) (on board) — __ ... _, on 

or about-19—, wrongfully appropriate , of 

a value of (about) $_, the property of - 

ARTICLE 122 

92. In that-did, (at) (on board) , on 

or about-19—, by means of (force) (violence) (force and 

violence) (and) (putting him In fear) steal from the (person) (presence) 

of-, against his will, (a watch) (_) f of a 

value of (about) $-- the property of - 


App U 


Pro coking 
VNdtM ar 

IWtlfM 


Murder 


Voluntary 
manrlaiif ht«r 


Involuntary 

mnnalaufhUr 


IUp# and carnal 
know ledco 


Larceny 


Wrongful 

appropriation 


Robbery 
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AFP€NOiX 6 

ARTICLE 123 


03. In that_did, (at) <on board)_, on or 

about-19_, with intent to defraud, falsely [make (in ita 

entirety) (the signature of _ aa an Indorsement to) (the 

signature of - _ to) ( __.) a certain (check)’ 

(writing) (-) in the following worda and figures, to 

wit:-1 [alter a certain (check) (writing) (_) 

in the following words and figures, to wit: _ _ by (adding 

thereto_) (,_)), which said (check) (writing) 

(-) would, if genuine, apparently operate to the legal preju¬ 
dice of another *[and which_(could be) (was) used to the 

legal prejudice of , in that_]. 

94. In that_did, (at)* (on board) , on or 

about_19__ with Intent to defraud, (utter) (offer) (Issue) 

(transfer) a certain (check) (writing) (_) In the following 

words nnd figures, to wit: --, a writing which would. If 

genuine, apparently operate to the legal prejudice of another, (which said 

(check) (writing) (-:_)] [the signature to which said (check) 

(writing) (-)1 [-] was, as he, the said 

-, then well knew, falsely (made) (altered) •[and which 

-(could be) (was) used to the legal prejudice of_, 

in that_]. 

•This allegation abonM be used when tbs document ■pecllta) Is not one which 
by it* nature would clearly operate to tbe legal prejudice of soother, for osanple, 
so taatiraoct application. Tho manner la which the document could be or was 
used to prejudice the legal rights of another should be act forth In the last blank. 


ARTICLE 123a 


Cheek, worthless, 
with intent to 

defrssd 


Cheek, worthies*, 
with intent 
to deceive 


95. In that-did, (at) (on board) , on or 

about-19—, with intent to defraud and for the procurement of 

[lawful currency] (aud) [-(an article) (a thing) of value], 

wrongfully and unlawfully [(make) (draw)l [(utter) (deliver) to 
— il a certain (check) (draft) (order) for the payment of 

money upon the (- Ilank) (_ depository) In 

worda aud figures ns follows, to wit: , then knowing that 

(he) (-), the (maker) (drawer) thereof, did not or would 

not have sufficient funds in or credit with such (hank) (depository) for the 
payment of the said (check)’ (draft) (order) In full upon Its presentment. 

(MV. In that-did, (at) (on board) , on or 

■bout- 19 — t with intent to deceive and (for the payment 

of a past due obligation, to wit: _) (for the purpose 

of-) wrongfully and unlawfully [(make) (draw)] [(utter) 

(deliver) to-,] a certain (check) (draft) (order) for the 

payment of money upon (_ Hank) (_ de¬ 
pository), in words and figures as follows, to wit:_, then 

knowing that (he) (-). the (maker) (drawer) thereof did 

not or would not have sufficient ftmds In or credit with such (bank) (de¬ 
pository) for the payment of the said (check) (draft) (order) in full 
upon Its presentment, 

ARTICLE 124 


Maiming 


97. In that-did, (at) (on board) _* on 

or about - 19__ maim _ by (crashing his 

foot with n sledge hammer) (_). 
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ARTICLE 125 

Dft. la tliat_did, (at) (on board) -, on 

or about _ 10_, commit sodomy with . . 

•(» a child under the age of sixteen years) •(, by force and without the 
consent of the said-). 

•Either or both of the** allegation* nifty be tited to allege aggravation (*ee 
Section A. 127c aa to pontahmeot). 

ARTICLE 126 

00. In that_did, (at) (on board)-, on or 

about _ 10_, willfully and maliciously (burn) (set on 

fire) (an inhabited dwelling, to wit: (the residence of_) 

( , the property of _)] [, knowing that a 

human being was therein at the time, (the Post Theater) (- — - . , 

the property of_)]. of a value of (about) $_ 

100. In that_did, (at) (on board) -, on 

or about_10_, willfully and maliciously (burn) (act fire 

to) (an automobile) (_), the property of . t of 

a Talue of (about) $_. 


ARTICLE 127 


101. In that_did, (at) (on board) _, on 

or about _ 10_, with intent unlawfully to obtain ($100) 

(_). communicate to _____ a threat to (kidnap his 

son,_) (accuse_of havitig committed sodomy) 

(-). 

ARTICLE 128 


102. In that ■, did, (at) (on board) , on 

or about_10_, assault_by (striking at him 

with a_) (_). 

103. In that_did, (at) (on board) _, on 

or about ■ 10__ assault ■ ■ , a commissioned 

officer of [ . , a friendly foreign power) [the United 8tates 

(Army 1 (Navy) (Marine Corps) (Air Force) (Coast Guard)], 
by - 

Nora. That the accused dIU not know the commUaloocd officer to be nurh Is a 
drf. nur to thla kind of a annul t—but not to an Included aimault In which the official 
ponitlon of the victim Is Immaterial. 

104. In that . _did, (at) (on board) . ... , on 

or about-10—, assault-, n (warrant) (non- 

commissioned) (petty) officer of the United States (Army) (Navy) (Ma¬ 
rine Corps) (Air Force) (Coast Guard), by - 

Nora, That the accuaed did not know tlie warrant, etc., officer to be inch la a 
defense to thle kind of aneault—but not to an Included aMault In which the official 
position of the victim U Immaterial. 

105. In that_did, (at) (on board) _, on 

or about --—„ 10—* assault___, a person then 

having ami in the execution of (Air Force security police) (military 
police) (ahoro patrol) (civil law enforcement) duties, by - 

KJfl. In that-did, (at) (on board) _, on 

or about - ID—, [(attempt) (threaten) to] (unlawfully 

atrike) (assault) -, a (sentinel) (lookout) In the execution 

of his duty, [(In) (on) the_I with (a) (his)_ 

107. In that-did, (at) (on board) , on 

or about - 19_, unlawfully (strike) (_) 

-(on)* (in) the_with_. 


App 6c 


Sodomy 


Aggravated 

trim 


Simple *i von 


Extortion 


Aiualt 


—Upon a 

comm Inn loned 
officer 


-Upot a 

warrant, non- 
comm Unioned, 
or petty officer 


—17pen a peroon 
in the execution 
of police datiea 


—Upon n nentmnl 
or lookoat 


Aanaolt 4 con¬ 
summated by a 
battery) 
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Amtlt <ro»- 
mmuifd by m 
battery» Upom 

• child under 
ih# an of II 
As** alt. 
aifravatrd: 
—With a 
dangerous 


fare* 

—Inflicting 

gr tsvaa. bodily 

harm 


108. In that_did* (at) (on board) , on 

or about _ 19_, unlawfully (strike) (_) 

, a child under the age of sixteen yearn, (In) (on) the 
_with__ 

109. In that___did, (at) (on board) _, on 

or about -.-.. 19_. commit an assault upon ■ ■ 

by (shooting) (striking) (cutting) (_) (at him)' (him) (In) 

(on) (the_) with [a dangerous weapon] [a (means) (force) 

likely to produce grievous bodily harm], to wit: a (pistol) (pickax) 
(bayonet) (club) (-)*. 

110. In that_did, (at) (on board) , on 

or about_19_, commit an assault upon __by 

(shooting) (striking) (cutting) (_) (him) (in) (on) the 

-with a (club) (rock)' (brick) <_) and did 

thereby Intentionally inflict grievous bodily harm upon him, to wit: a 
(broken leg) (deep cut) (fractured skull) (_). 


ARTICLE 129 


Burglary 111. In that _ did, at , on or about 

-10—, in the nighttime, burglariously break and enter the 

(dwelling house) (_within the curtilage) of - - , 

with Intent to commit (murder) (larceny) (_ . _ ) therein. 

ARTICLE 130 


fiouicbreftlting 112. In that_did, (at)' (on board) , on 

or about _19_, unlawfully enter the (dwelling) (room) 

(bank) (store) (warehouse) (shop) (tent) (stateroom) ( ) 

the property of__ _ , with intent to commit a criminal offense, 

to wit:_, therein. 


ARTICLE 131 

Pur jury 113. i n that_, having taken a lawful (oath) (affirma¬ 
tion) in a (trial by_court-martial of_) (trial 

by a court of competent Jurisdiction, to wit:__of_ Y 

(deposition for use In a trial by _ of _) 

(_) that be would (testify) (depose) truly, did, (at) (on 

board) _, on or about _19_, willfully, cor¬ 

ruptly, and contrary to such (oath) (affirmation), (testify) (depose) In 

substance that-, which (testimony) (deposition) was upon 

a material matter and which he did not then believe to be true. 


M*klng ful»u 
rUIra 


Pruuunting 
falsa rlulm 


ARTICLE 132 

114. In that_did, (at)' (on board) _, on 

or about_19_, Iby preparing (a voucher) (_) 

for presentment to-, an officer of the United States duly 

authorised to (approve) (allow) (pay) (approve, allow, and pay) such 
claim] [ ], make n claim against the (United States) 

(finance offlrer at _) (_) In the amount of 

|- for fprivate property alleged to have been (lost) (de¬ 
stroyed) In the military service] [--], which claim was (false) 

(fraudulent)* (false and fraudulent) in the amount of $_ 

in that_and was then known by the said_to 

be (false) (fraudulent) (falseand fraudulent). 

115. In that_did, (at) (on board) _, on 

or about_19_, by presenting (a voucher) (_) 

to_, an officer of the United States duly authorised to (ap- 
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prow) (pay) (appro** and pay)' sorb Halm, present for (approval) (pay* 
meet) (approval and payment) a claim against the (United States) (fi¬ 
nance officer at _) (_) in the amount of 

$-for (services alleged to have been rendered to the United 

States by_during___)* ( _), which 

claim waa (false) (fraudulent) (tala* and fraudulent) In the amount of 

9-In that-, and waa then known by the said 

- to be (false) (fraudulent) 4 (false and fraudulent), 

llfi. In that -, for the purpose of obtaining the (ap¬ 

proval) (allowance) (payment) (approval, allowance, and payment) of 
a claim against the United States In the amount id j , did, 

(at) (onboard)_, on or about_ltt_, (make) 

(use) (make and use) a certain (writing) (paper), to wit:_ 

which said (writing)’ (paper), as he, the said then knew, 

contained a statement that-, which statement waa (false) 

(fraudulent) (false and fraudulent) in that , and waa then 

known by the said_ to be (false) (fraudulent) (false and 

fraudulent). 

117. In that_, for the purp<*e of obtaining the (ap¬ 

proval) (allowance) (payment) (approval, allowance, and payment) of a 

claim against the United States, did. (at) (on board) _, on 

or about- _ ltt__ make an oath [to the fact that - ] 

[to a certain (writing) (paper), to wit: _, to the effect 

that_], which said oath was false In that , 

and was then known by the said _to be false. 

118. In that _, for the purpose of obtaining the (ap¬ 

proval) (allowance) (payment) (approval, allowance, and payment) of a 

claim against the United States, did, (at) (on board) __ on 

or about_'ID_, (forge) (counterfeit) (forge and counter¬ 
feit) the signature of_ui>on a_In words and 

figures as follows: - 


119. In that....... for the pun*>se of obtaining the (ap¬ 

proval) (allowance) (payment) (approval, allowance, and payment) of a 

claim against the United States, did, (at) (on board) -, on 

or about_19_, use the signature of - on a 

certain (writing) (paper), to wit: —-, such signature being 

(forged) (counterfeited) (forged and counterfeited), and then known by 

the said _ to be (forged) (counterfeited) (forged and 

counterfeited). 

120. In »»»*» t haying (charge) (po&.es.'iioo) (custody) 

(control) of (money) (_) of the United States, (furnished) 

(Intended) (furnished and intended) for the armed forces thereof, did, 
(at) (on board)_, on or about _ 19—, know¬ 
ingly deliver to — ... the said-having authority 

to receive the same, (an amount) (-). which, as he,-, 

then knew, was ($-) (--) less than the 

(amount) (__ ) for which he received a (certificate) (re¬ 
ceipt) from the said-. 

121. In that T being authorized to (make) (deliver) 

(make and deliver) a pai»er certifying the receipt of property of the 
United States (furnished) (intended) (furnished and Intended) for the 
armed forces thereof, did, (at) (on board) ,— , on or 

about _ 19_, without having full knowledge of the truth 

of the statements therein contained and with intent to defraud the United 

States, (make) (deliver) (make and deliver) to- such a 

writing, in words and figure* as follows: -, the property 

therein certified as received being of a value of (about) $-- 


*PP ds 


Making or 
maing faUe 
writing 


Making faloa 

•Sts 


Porting or 
counter frit inf 

•itnatara 


Ualax forged 
•ifnainra 


Pajln* amount 
loaa than 

railed for 
h7 receipt 


Makta* receipt 
withoat knowledge 
of the facta 
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ARTICLE 113 


Copying or 

■•inf examination 
P»l*r 


Drank or 
dttordrrly 


Failing, 

dUfcooorably, to 
pmj debt 


Failure to 
keep pro mm* 
to pa^ debt 


122. In thnt-did, (at) (on board) - ■ , . , on 

or about-10—, while undergoing a written examination on 

the subject of-« wrongfully and dishonorably (receive) 

(request) unauthorled aid by [(using) (copying) the examination paper 
of-] [-J. 

123. In that_was, (at) (on board) __on 

or about-10—, In a public place, to wit: .__* 

(drunk) (disorderly) (drunk and disorderly) while In uniform, to the 
disgrace of the armed forces. 

124. In that -_, being Indebted to_In the 

sum of $- tnr , ■ i»ii>h amount became due and 

payable (on) (about) (on or about) _ __did. (at) (on 

board)__ from__10_to_10_, 

dishonorably fail to pay said debt 

125. In that - , having, oil or about_10_, 

become Indebted to_In the sum of $____ 

for —. _L_, and having failed without due cause to liquidate said 

indebtedness, and having, on or about - 10. promised 

said_(In writing) that on or about_10_be 

would (settle such Indebtedness In full) (pay on such Indebtedness the 

sum of $_). did, without due cause, (at) (on board)_, 

on or about_10—, dishonorably fall to keep said promise. 


ARTICLE 134 


Abating public 
•in mill 


Adultery 


Am*u 111 
—Inderrnl 


—With intent 

U commit 
certain offenMi 


Rtgamy 


Bribery and 
grult: 

—Aaklaif. 
arreptinf, 
or receiving 


126. In that-!_did, (at) (on board)_, on or 

about-10 _, w rongfully (kick a public horse In the belly) 

( - ). 

127. In thnt ..... - (, a married man,) did, (at) (on 

board)-, on or alK»ut- 10— wrongfully have 

sexual Intercourse with _, (a married woman) (n woman) 

not his wife. 

128. In thnt did, (at) (on board) t on or 

about_10_, commit an Indecent assault uj*on___ 

by ^ with Intent to gratify his (lust) (sexuni desires). 

129. In that_did, (at) (on board) _, on 

or about _ _ . 19__ with intent to commit (murder) (voluntary 

manslaughter) (rape) (robbery) (sodomy) (arson) (burglary) (house¬ 
breaking), commit an assault upon_ by _. 

130. In that _ did, at , on or about 

-10—, wrongfully and blgamously marry t 

having at the time of his said marriage to _ a lawful wife 

then living, to wit: - 

131. In that-, being at the time (a contracting officer 

for_) (tlie personnel officer of_) (_), 

did, (at) (on board) _, on or about_ 10__ 

wrongfully and unlawfully (ask) (accept) (receive) from_, 

(a contracting company engaged In _) (_), 

(the sum of $-.-) (-, of a value of (about) 

f_) (_), [with intent to have his (decision) 

(action) Influenced with respect to] [(as compensation for) (In recog¬ 
nition of) services (rendered) (to be rendered) (rendered and to be 

rendered) by him the said---tn relation to) an official matter 

In which the United States was and la interested, to wit: (the purchasing 

of military supplies from_) (the transfer of__ 

to duty with_) (_). 
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13Z In that 
or about _ 


did, (at) (on board) 


(offer) (give) to 
officer of_ 

( - 


— 39—, wrongfully and unlawful!/ (promt**) 

-, (his commanding officer) (the claims 

-) (-), (the sum of $_) 

-). 


, of a value of (about) $ 


- ) ( - 

(with intent to influence the (decision) (action) of the said_ 

with respect to) [(as compensation for) (in recognition of) services (ren¬ 
dered) (to be rendered) (rendered and to lie rendered) by the said 

-- in relation to] nn official matter In which the United States 

was and Is interested, to wit: (the granting of leave to_) 

(the processing of a claim against the United State* in favor of_) 

(->. 

138. In that__did, (at) (on board)__ _ , on 

19—, willfully and maliciously (burn) (set Are 


or about_ 

to) (a dwelling) (a barn) (nn automobile), the property of. 
with intent to defraud (the Insurer thereof, to wit: _ 
(-)• 

134 In that -did, (at) (ou board) _ 


or about 


HL 


make and utter to 


a cer- 
^ (for 


tain check, in words and figures ns follows, to wit:_ 

the purchase of-) (In payment of a debt) (for the purpose 

of--). and did thereafter dishonorably fall to (place) (main¬ 


tain) sufficient funds in the 


Bank for payment of such 


check in full upon its presentment for payment. 

135. In that —---- while duly undergoing the punishment 

of correctional custody, did, (at) (on hoard) . _ - __ on or about 

- 19—, escape from correctional custody. 

KML In that-_, while duly undergoing the punishment 

of correctional custody, did, (at) (on board) . _, on or about 


137. In that 
or about __ 


19—« breach the restraint Imposed thereunder by 
-did, (at) (on hoard)_on 


_ 19_ 

liable cause (communicate to 


willfully, maliciously, and without Just I- 
-) (publish) (circulate among 


-) a defamatory statement in writing concerning 


a member of the U.8. (Anny) (_ 

lows:_ 

13H. In that 
sum of $_ 


being indebted to 


-), (substantially) an fol- 


for 


and payable (on) (about) (on or about) 
(on board) __ from_ 


_in tlie 

which amount became due 
-10_, did, (at) 


19_to 


19—. dishonorably full to pay gabl debt 

139. In that- 1 -- did, (at) (on board)_, on 

or about-10—, with design to [promote (disloyalty) (dis¬ 

affection) <disloyalty and disaffection) among (the troojis) (the civilian 
populace) (the troops and the civilian tropulace)] [(interfere with) (im¬ 
pair) the (loyalty.) (morale) (and) (discipline) of members of the Armed 
Forces of the United State*], otter to_the following state¬ 
ment, to wit: “-", or words to that effect, which statement 

was disloyal to the United States. 


was, (at) (on board) 


on 


140. In that_ 

or about - 10 — , (drunk) (disorderly) (drunk and dis¬ 
orderly) (in (command) (quarters) (station) (camp) (_)] 

[on board ship] [In uniform in a public place, to wit:__1 

r-1. 


141. lo that — 


of prisoners, did, (at) (on hoard) 


a (sentinel) (_ 


, on or about 


_) In charge 


App 6c 

-Promlilni, 
offering, 
or riving 


(turning with 
intent to 
defraud 


Chock, worthies*, 
making and 
ottering (hr 
dishonorably 
failing to 
maintain 
•nutrient fond*) 


Correctional 
rOatodr: 

—escape from 

—breach of 

restraint during 


Criminal libel 


Debt, 

dishonorably 
failing to pay 


Disloyal 

•tatemente 


Disorderly, 
drunkennese 
—In 

command. 


discrediting 
rircumetanroo 
—Drinking 
tkiaor with 
prisoner 


No. m—Pt. H—Sec- 


23 
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— Drank, 
prisoner 
found 

—InrApirititinf 
MMrlf for 
performance of 
datlM Uiroagh 
prior indilfcncc 
In laloxleatiag 
hqnora 
Drags, kabit 
forming, or 
marihuana: 
—Wrongful 
possession 
—Wrongful as«. 
transfer, or sale 


—Wrongful 
Intruder Don 
into military 
unit. «U. 


Pals# or 

ansaiborirrd pass 
offenses 


Folse pretenses, 
obtointng services 
under 


False swearing 


Firearm, 
diseharging j 
—Through 
carelesauess 

—Willfully. 

under surh 
cireumstancee 
as to endangsr 
life 

Fleeing seen# 
of aeeldent 


APPENDIX 6 

19_, unlawfully drink Intoxicating liquor with-.—, a prisoner 

under hi* charge, 

142. In that _, a prisoner, was, (at) (on board) 

_, on or about_19_ found drunk. 

143. In that_waa, (at)’ (on board) - ■ . on 

or about_ - _ - _ 19_, as a result of previous Indulgence in Intoxi¬ 

cating liquor, Incapacitated for the proper performance of his duties. 


144. In that 
on or about _ 


did, (at) (on board) 


wit:- 

145. In that 
or about_ 


___ 19_* wrongfully have in bis possession 

. ounces, more or less, of (a habit forming narcotic drug, to 
_) (marihuana). 


did, (at)' (on board) 


on 


.19_, wrongfully (use) (transfer) (sell) (a habit 


) (marihuana). 


did, (at) (on board) 


funning narcotic drug, to wit: 

146. In that_ 

or about_19_, wrongfully introduce- 

more or lata, of (a habit forming narcotic drug, to wit: 

(marihuana) Into a military (unit) (base) (station) (post) (ship) (air¬ 
craft) (_), to wit: for the purpose of (u*e) 


__ on 

. ounces, 
-) 


(trausfer)* (sale) (_— 

147. In that_ 

or about _ 

(alter by- 

[sell to 


did, (at) (on board) 


_ 19_ wrongfully [and falsely (make) (forge) 

_) (counterfeit) (tamper with by-)] 

_] [give to -1 [dispose of by 


—1 [(use) (have In his possession)] •(with intent to (de¬ 
fraud) (deceive)] (a certain Instrument purporting to be) (a)' (an) 
(another's) (naval) (military) (official) (pass) (permit) (discharge 

certificate) (identlflration card) (--—.) In words and figures as 

follows:_, (he, the said-, then well knowing 


the same to be (false)* (unauthorised) (- 


->]. 


•In altering pomulon or utt, the allegation of intent to defraud or to 
deceive Identifies the more serious off ojm*; If this allegation is omitted, an 
offense of tester gravity Is charged. See Section A, 127e, and 213/(11). 

14a In that_did, (at) (on board) . on 

or about__ 19_, with intent to defraud, falsely pretend to 

_that__, then knowing that the pretenses were 


false, and by means thereof did wrongfully and unlawfully obtain from 
_services, of a value of (about) % ■ -- « to wit: 


149. In that-did, (at) (on board) ■ on 

or about _. 19_, (In an affidavit)' (In --), 

wrongfully and unlawfully (make) (subscribe) under lawful (oath) 
(affirmation) a false statement in substance as follows: . 

which statement he did not then believe to he true. 

150. In that_-_did. (at) (on board) -, on 

or about _ 19_, through carelessness, discharge a (ser¬ 
ies rifle) (_) in the (squadroom) (tent) (barracks) 

(_compartment) (-)‘ of-• 

151. In that_did, (at) (on board) -- on 

or about_- 19_« wrongfully and willfully discharge a fire¬ 
arm, to wit: - __, (in th© mess hall of -) 

(_). under circumstances such as to endanger human life. 

152. In that , being (tbe driver of) (a passenger in) 

(the senior officer in) (_ In) a vehicle at the time of (an 

accident) (a collision) In which said vehicle was Involved, did, at 
__ on or about_19_ # (wrongfully and nnlaw- 
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fully leave) *(by -, aid and abet the driver of the said 

vehicle in wrongfully and unlawfully leaving) the aeene of the (accident) 
(collision) without (rendering assistance t/% who had been 

struck (and injured) by the said vehicle] (making <kU) *(the driver's) 
Identity known 1. 

•Tbe*e allegation* are appropriate when the accueed waa not the driver of the 
vehicle. 


153. In that (Sergeant) (_) _ ( # boat¬ 
swain's mate first class. U.S. Navy.) ( ,_ t ) did. (at) (on 

b*»ard) -, on or about _ _ IS—, gamble with 

(Private) (-) - (, seaman apprentice, U.8. 

Navy) (,_). 


154. In that-did. (at) (onboard) , or 

about - 10—, unlawfully kill _, (by negli¬ 
gently -the said_ (In) (ou) the_ 

with a -] (by driving a (motor vehicle) (_) 

against the said-In a negligent manner) (_]. 

155. In that-did. (at) (on board) t ou 

or about -. 19_* wrongfully, willfully, and unlawfully Im¬ 

personate a [(commissioned officer) (warrant oflb-er) (noncommissioned 
officer) (petty officer) (agent of superior authority) of the (Army) 
(Navy) (Marine Corps) (Air Force) (Coast Gtinrd)] [an official of the 
Government of _ ) by [publicly wearing the uniform and 

Insignia of rank of a (lieutenant of the__) (_)J 

[show ing the credentials of- ]f | (with Intent 

to defraud_by__). 

156c In that --did, (at) (on hoard) _ __,, on 

or about - 10—. (take (immoral) (improper) (Indecent) 

liberties with] [commit a (lewd) (lascivious) act (upon) (with) the body 
of] , a (female) (male) under sixteen years of ago. by 

[foudiing (herI (him) and placing his hands upon (her) (his) leg and 

private i«irt») (-], with intent to (arouse) (apical to) 

(gratify) the (lust) (passions) (sexual desires) of the said 
(and-_). 

157. In that __ did, (at) (on board) , on 

or about-. 19 . while fat n barracks window ) (____) 

willfully and wrongfully expose in an Indecent manner to puldle view 
his_ 

15R In that — - — ■ . „ did. (at) (on board)_ _ on 

or about - 19—, (orally) (In writing) communicate 

to .. i, a (female) (child under the age of Id years), certain 

(indecent) (insulting) (obscene) language, to wit _ 


159. In that -did. (at) (on board) _, on 

or atsuit-19—, wrongfully commit an Indecent, lewd, and 

lascivious act with_by , 

ldO. In that _did. (at) (on board) _ , on 

or about-—.—. 19—wrongfully and unlawfully take certain mail 

matter, to wit: (a) (letter(a)] (postal card's)] (package(s)], addressed 

to__* (out of the (_Post Office_) 

(orderly room of -) (unit mail box of ) 

(-)] (from -] before (It) (they) (waa) 

(were) (delivered) (actually received) (to) (by) the person(s) to 
whom (It) (they) (waa) (were) directed, with design to [obstruct the 
correspondence] (pry Into the (business) (secret*)) nf 

161. In that_did, (at) (onboard)_ ( od or 

about tp—, [wrongfully and unlawfully (open) (secret) 

(destroy)] [steal] certain mall matter, to wit: (a)’ (letter(a)) [postal 


Gambling wit* 
•iboniin>U 


If o mind#, 
negligent 


Impersonating a 
fommUi i4i ned, 
warrant. 

nonconn m intoned, 
or poll? ofictr, 
or an areal 
or efRrlal 


Indecent art# 
with a child 


Indecent eipotaro 


Indecent, inault- 
fcnjr. or oherena 
language com¬ 
municated to a 
female or a child 
under the are af 
1* year* 

Indecent, lewd 
acto with another 


Mail, taking, 
opening* ter re ting 
destroying. or 
•tealing 
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Mail*. d+poMtinr, 
tthann* 
matter In 


Muprbion 

•I felony 


Nuiianre. 

committing 


Obatmrtiiur 

Jiuttre 


Pander 1 ng 


curd (a)] [parkas (a) ] addressed to. 


U 


-1 


Office 
of _ 


the (bunk of . 
committed to . 
official agency 

llettcr(s)] [- 

reived) (to) (by) 
directed. 

ItiuL In that_ 

about_ 


L(waa) (were) then 

_) (orderly room of 

-) (custody of_ 

- ) ( - 


-, which aald lletter(s)] 

[in the (_ Post 


) 


-) <- 


(unit mail boa 
-)] [on 


)]] (had previously been 

■. . (a representative of _,) an 

for the transmission of communications,] before said 
_] (won) (were) (delivered) (actually re- 


tho person (a) to whom (it) (they) (was) (were) 


. 1D 


.did, (at) (onboard) 


, on or 


wrongfully and knowingly (deposit) (cause to 

be deposited) lu the (United States) (_) mails, for mailing 

and delivery to _ , a (letter) (picture) (_) 

(containing) (portraying) (suggesting) (--) certain obscene, 

lewd, and lascivious matter, to wit:_. 

103. In that , having knowledge that __ 

had actually committed a felony (at) 

about_ID_, to wit: 

(_), did. from about_ 


(on tcuird) 

(the murder 
. _ 19__ to about 


of 


on or 
-) 


19—, wrongfully and unlawfully conceal such felony and fall to make the 
same kn«wti to the civil or military authorities. 

104. In that _ did. (at) (on board) , 

on or about - 10—, wrongfully (urinate) (defecate) 

( — . _) [on the floor of the &quadrooiu] [on the (deck) (bulk¬ 
head) of_] [ _]. 


105. In that 
or about _ 


did, (at) (on board) 


on 


1D_ 


wrongfully and unlawfully endeavor to 

[impede (a trial by court-martial) (an Investigation) <_)] 

[influence the actions of . .. (a member of the court-martial) 

(the military Judge of the court-martial) (a trial counsel of the court-mar¬ 
tial) (a defense counsel of the court-martial) (an officer responsible for 
making a recommendation concerning deposition of charges) (an officer 
responsible for taking action with respect to the findings and sentence of the 
court-martial) ( — _)] [(influence) (niter) the testimony of 

- as a witness before (a court-martial) (an investigating 


officer) ( 


) ] in the caw of 


(offering) (giving) to the said_ 

(._, of a value of (about) $_ 

to the said_a threat to _ 

(if) (unless) he, the said_ 

- ) ( - 


, by ((promising) 
(the sum of $ ) 

-)] [communicating 

-1 f-L 


against the said _ 

In the case of_ 

fully refuse to testify) 

(-)] [(at such trial) 

I-1. 


-, would [ (vote to acquit the said 

_) (recommend dismissal of the charges 
) (disapprove the findings and sentence 


— and order the charges dismissed)] [(wrong- 

(testify falsely concerning _) 

(before such investigating officer)] 


ICO. In that -did, (at) (on board) , on 

or about 10_, wrongfully and unlawfully [(compel) 

(induce) (entice) (procure 11 [attempt to (compel) (Induce) (entice) 
(procure)! -to engage In (acta of prostitution) (sexual in¬ 

tercourse for hire and reward) with persons to be directed to (him) (her) 
by the said r 

167. In that_did, (at) (on board) _, on 

or about-10—, wrongfully and unlawfully [receive valuable 

consideration, to wit: , on account of arranging for] [ar¬ 
range for] (-) (unnamed persona) to engage In (sexual 

Intercourse) (sodomy) with_* (a prostitute) (_). 
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108. In that. 


his parole by . 


, on or about. 


, a prisoner on parole, did, (at) (on board) 
_19_, violate the conditions of 


169. In that 


having taken a lawful oath [in a pro¬ 


ceeding before (a board of officers) (a court of inquiry) concerning 

_] [upon the oinking of an affidavit as to_) 

[---], a case in which a low of the United States authorized 

an oath to be administered, that [be, the said would 

(testify) (declare) (depose) (certify) trulyl [a written (declaration) 
(deposition) (certificate) subscribed by him was truel, did, (at) (on 

board) -, on or about -_ _ — - 19_, willfully and 

contrary to such oath (state) (subscribe) a material matter, to wit: 
----„ which matter he did not then believe to be true. 

170. In that_did, fat) (on U>nrd) _, on 


or about 


19. 


proenre 


by Inducing him, the said 
motion) In a (trial by _ 


to commit perjury 

_, to take a lawful (oath) (afflr- 

eourt-murtlal of _) 

■ of 

_ of 


(trial by a court of competent jurisdiction, to wit: _ 

.-) (deposition for use In a trial by _ 

— . ) (_) that he, the said _, 

would (testify) (depose) (___) truly, and to (testify) (depose) 

(-) willfully, corruptly, and contrary to such (oath) (affir¬ 
mation) in substance that_, which (testimony)* (deposition) 

(-) was upon a material matter and which the said 


171. In that. 


. did not then believe to 1m* true. 


(a sentinel) (overseer) („ 


- ) 

__ on or about 

_ a prisoner under 
hla charge, to [(go to) (enter) (go to and enter) an unauthorized place, 
to wit:-) [(bold unauthorized conversation with_) 


In charge of prisoners, did, (at) (on board) 
_19__ wrongfully allow_ 


(loiter) (ncgUntf hte task by 

(-) 1 . 

172. In that _ 

or about __ 


-) I obtain intoxicating liquor) 


did, (at) (on board) 


on 


-19 ^ willfully and unlawfully ((alter) (conceal) 

(remove) (mutilate) (obliterate) (destroy)] [appropriate with intent to 
(alter)* (conceal) (remove) (mutilate) (obliterate) (destroy) (steal)] a 
public record, to wit: [the (descriptive list) (rough deck log) (quarter¬ 
master's note book) of_ ] (_]. 

173. In that -, having been duly placed In medical quar¬ 
antine (in the isolation ward,_Hospital) (_), 


on or a 1 mmi t _ 


19- 


did (at) (on board) _ 

break said medical quarantine. 

174. In that-, being In the presence of (a) (an) [(gen¬ 

eral) (special)’ court-martial] fduly appointed board of officer*] [officer 
conducting an investigation under Article 32, Uniform Code of Military 

Justice] [officer taking a deposition] [ __- _ | (of) (for) the 

United States, of which _ was (military judge) I president) 

(-). (and having been directed by the said _ 

to qualify as a witness) (and having qualified iis n witness and having been 
directed by the said to answer the following questions put 

to him as a witness, ** -**), did, (at) (on board)__ 

on or about--_ 19_, wrongfully refuse (to qualify as a wit¬ 

ness) (to answer said questions)’. 

175. In that --- haring been dnly restricted to the limits 

of - - did. (at) (on board) _, on or about 

---19._, break said restriction. 


176. In that 


-, on or about 


(a prisoner), did, (at) (on board) 
- 19-, wrongfully [use the 


following (threatening) (insulting) (threatening and insulting)’language] 


PtrtU, 
violation of 


Perjury, 

statutory 


Perjury, 
■uborttation of 


Pr boner, 

•How ins to do 

unauthorized art 


Public record. 

altering, 

concealing, 

removing, 

mutilating. 

obliterating. 

or destroying 

Quarantine, 

medical, 

breaking 


Kcfnaing. 
wrongfully, 
to testify 


Restriction, 

breaking 


Sentinel. 

lookout, 

ofTcturi ag*in*t 
or by 
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Solicit!nc another 
t* commit 
an often** 


Stolen property, 
knowingly 
rmirlni, bminf. 
concealing 


Straggling 


Threat. 

communicating 


Transporting, 
unlaw tally. m 
vehicle or aircraft 
in Interatate or 
foreign commerce 


Unclean 

accouterment. 

arm*, er 
uniform 

Uniform, 
unclean, improper 
appearing In 


Unlawful 

entry 


Weapon, 

renrralcg. 

carrying 

Wearing 
unauthorised 
Insignia, 
decoration, 
badge, ribbon, 
or lopel button 


W'rongfuJ 

cohahltation 


APPENDIX 6 


[behave In (a) (an) (insubordinate) (disrespectful) (insubordinate and 

disrespectful) manner] toward-, a (sentinel) (lookout) In the 

execution of his duty, ["_ S or words to that effect] [by 

-la 


177. In that 


while posted as a (sentinel) (lookout), 
_» on or about-10—, 


did, (at) (on board) - 

(loiter)' (wrongfully sit down) on his post. 

178. In that_did, (at) (on board) - 

or about _10_, w r rongfally (solicit) (induce) 

(to disobey a general regulation, to wit: 

_, of a value of (about) % - 

_) (to-),by- 


_) (to steal 


the property of 


Nuts, See* Article 52 for errtsln uollcltaflona which ahould be* rtinrgrd under 
that article. 


170. In that 
or about _ 


did, (at) (on board) 


10 


unlawfully (receive) (buy)’ (conceal) 

__ of n value of (about) $-. the property of 

, which property, as he, the said ■■ ——> then well 

knew, had been stolen. 

180. In that - did, at -—♦ on or about 

_19_, while accompanying his organisation on (a practice 


inarch) (maneuvers) (- 

181. In that- 

or about-19 


_), without Just cause, straggle, 
did, (at) (on board) ■ - on 


wrongfully communicate to 

_by_) (accuse . 

of having committed the offense of-) (- 


a threat to (injure . 




and 


did, (at) (on board)* - 
_) on or about . 


182. In thnt _ 

(between- 

19__ unlawfully transport (a motor vehicle) (an aircraft) In (Interstate) 

(foreign) commerce, then knowing the said (motor vehicle) (aircraft) to 
have been stolen. 

183. In that_— was, (at) (on board)-- on 

or about - 19_, found wdth an unclean (rifle) (uniform)* 

(_), he being at fault in failing to maintain such property in 

a dean condition. 

184. In thnt _ did, on or about 

wrongfully appear (at) (on board) - 


19_ 


185. In that 
or about - 


_) (in an nnrlean 

-> (->• 


_ (without his 

_) (with an unclean 


did, (at) (on board) 


_ 19_, unlawfully enter the (dwelling house) 

(garage)* (warehouse) (tent) (vegetable garden) (orchnrd) (stateroom) 
(-) of-. 

186. In that_did, (at) (on board) --- on 

or about _ 

wit: a- 


19_, unlawfully carry a concealed wenpon, to 


187. In that 
or about -- 


did, (at) (on board) 


on 


_ 19_, wrongfully and without authority wear 

upon hfs (uniform) (civilian nothing) [the Insignia of grade of a (master 

sergeant of _) (chief gunner’s mate of -)] 

[the Combat Infantryman Iladge| [the Distinguished Service Cross] [the 
ribbon representing the Silver Star] [the lapel button representing the 
Legion of Merit] [-J. 

188. In that _ did, (at) (on board) -- 

from about_10__ to about-19—, wrongfully 


cohabit w ith _ 


, a woman not his wife. 


A 6-26 
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INVESTIGATING OFFICER’S REPORT 


"I HVESTI BAT IH Q OFFICER'S REPORT 
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3d indorsement 
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Jjwmndlng Offic er. 1st Bn 

ACCVSO 

Private Bon B. Benaon 


mii or Mmr 


1 D*o 1967 


OARO W« . 

>on icc moiu 

ropo uomD'con. rexes 
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BAnmm 
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20 Jfov 1967 
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It* MMUVS (It **r« vin it fipirti, .lltcA +64iU**t Oi«l Qm Pa 1/aMII/mi.I (kill iff UlMk^ 


Examples of matters to bo oovorod hero arei 

1* Discussion or ©viaence, credibility of witnesses, 
and suffioioncy or proor. 

2# Explanation or delays in completing investigation. 

3. ■Recommendations to dismiss, reduce, or otherwise 
change any specification. 

Statement or any anticipated defenses and any 
expected dirricultioa in proving specifications on which 
trial is recommended. 

5>. Any other rocossnendations. 

6t Any othor mat tors which should be known to tho 
convening authority and subsequent reviewing authorities. 


If. I NAVI NO PftCVIOl* CONNECTION W\r>t TH!9 CMC ON ANY CLOGJtLY NCLATTD CISC. (H —T iwtiimrn It JtC/ttl.C. #«• 
tt«A • /Wll | Ml NOT AtANC Of ANY MASON) «HIO< NOULD DISQUALIFY SC fWM ACT MM AS INYtSTtGATINft 

Of FI CTA. (it r*N«M w*<( !• ..I.I, illkl t alilMMl |iri«| /»U 


rm. MNfCt It tec, AM MSMIZATI9N Of IMVCITIMM*. Of r l CM »ltUTV*C 

Adas A. Adamson, Major, 1st Bn, 6lst Inf) CLLi*n_ Q. CuLtsm^oyu- 
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Appendix 8 

PROCEDURES FOR TRIALS BEFORE GENERAL COURTS- 
MARTIAL; CONTEMPT AND REVISION PROCEDURES FOR 
GENERAL AND SPECIAL COURTS MARTIAL 


CONTENTS 


a« Article 39(a) Session 

Session called to order_ A8-3 

Convening ordcra and referral 

of charges_-_- A 8 -3 

Person* present_ A8-3 

Persons absent_ A8-3 

Reporter detailed_ A8-3 

Legal qualification* of prosecu¬ 
tion__._. AS-3 

Prior participation by member of 

prosecution_ A8-4 

Inquiry concerning Article 38(b). AS-4 

DC introduced.—.__ A 8 4 

Qualifications of DC___ A8-4 

Unqualified IC_...._... A&-4 

Prior participation by DC_ A8-4 

Explanation to accused..._... A8-5 

Action when counsel not desired. A8-5 

Excusing counsel not desired__ A 8 -5 

MJ sworn____ A 8 -5 

Prosecution sworn_ A8-5 

Defense •'worn_......._ A8-5 

Disclosing grounds for challenge. A8-5 

—nature of charge... A 8 -5 

—grounds disclosed_.... A 8 0 

Challenges: procedure_ A 8-6 

—by prosecution__......... A 8-6 

—by defense_ A 8-6 

Inquiry into request for MJ 

alone___ A 8-6 

Request for enlisted membership. A 8-6 

b. Trial Procedure 

Informal inquiry__ A8-7 

Seating... A8-7 

Court called to order___ A 8 -7 

Convening orders.. A8-7 

Persons present__ A 8-8 

Persons absent_...._ A 8-8 

Detail of reporter... A 8-8 

Reporter sworn.. A 8 8 

Interpreter_ AS 8 

Legal qualification of prosecu¬ 
tion. A 8-8 

Prior participation by member of 

prosecution....____ A 8-8 

Inquiry concerning Article 38(b). A 8-8 

DC Introduced___A8-9 

Qualifications of DC_ A 8 9 

Unqualified IC____ A 8-9 

Prior participation by DC_ A 8 9 


b. Trial Procedure—Continued p ac# 

Explanation to accused.. A8-9 

Action when counsel not desired. A8-10 

Excusing counsel not desired_A 8 -10 

Inquiry into request for military 

judge alone__ A 8-10 

Request for enlisted membership. A 8-10 

Preliminary instructions...._A 8-10 

Members sworn___A 8-11 

MJ sworn......_ A 8-11 

Defense sworn____ A 8 - 11 

Disclosing grounds for challenge. A 8 -»n 

—nature of charge_A 8-12 

—grounds disclosed by records. A 8-12 
—grounds disclosed by enlisted A 8 12 

monitor*_ 1 _A 8-12 

—grounds disclosed by members. A 8-12 

Challenges: procedure_A 8-12 

—by prosecution (for cause)..:. A 8-12 

(peremptory)_A 8-12 

—by defense_ A 8 -J 2 

(for cause)..A 8-13 

(peremptory)....AS-j 3 

Withdrawal of charges.. A 8-13 

Arraignment.A 8-13 

—distribution of charges and 

specifications.... A 8 - 13 

—charge* and specifications 

read.. A 8-13 

—waiver of reading charges_A 8-13 

—notice of service..AS 13 

—end of arraignment ......... A8-13 

Motions_A 8-13 

Hearing on motion.... A 8-14 

Ruling on motion..AS- 14 

Voting on rulings__ _A 8 - U 

Amendment of charges.... A8-14 

Form of amendment after sever¬ 
ance..A 8-14 

Request for hearing on guilty 

Pita.A8-14 

Form of explanation of plea of 

guilty.. Ag-14 

—consultation with DC.. A8-14 

—statute of limitations_A8-14 

—determination of punishment. A8-15 

—advice as to punishment_A8-15 

—effect of previous convictions 

on punishments_... A8-15 

—accused's understanding of 

punishment_A8-15 


A8-1 
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lx Trial Procedure—Continued 


—with exception# and substitu- 


PresentatJon of prosecution ease. 


Redirect and 
tion.- 


rcc roavex amina- 


Objections: 

—argument _.. 

—ruling__ 

Striking testimony: 


Exhibits: 

—marking for Identification. 

—identification_....._ 

—offer___ 


—description of article for the 

record_-_.... 

—authenticated official records 

and banking entries.. 

—written stipulations and other 
admissible documentary tca- 


—(explanation of accused's right 
to limit his tostl 
Excluding mcmlKTa 
—In-court confcronc 
—out-of-court hear! 

(opening of bearing) 

(conduct and recording of hear¬ 
ing . -M 

(termination of 1 
Adjournment or 

Reassembling-- 

Accounting for personnel 
adjournment or 


Pace 

b. Trial Procedure—Continued 

Pass 

AS 15 

Now member: 


A8-15 

—reading record.. 

A8-21 

AS-15 

Prosecution recta.. 

A8 21 

AS-15 

Motion for a finding of not guilty A8-21 

A8-16 

Presentation of tho defense case.. 

A8-21 


Accused as a witness: 


AS-16 

•—explanation of rights. 

A8-21 

A8-10 

—preliminary questions. 

A8-21 

A8-16 

Defense rests_ 

A8-22 

AS-16 

Rebuttal...... 

AS-22 

A8-16 

Recall and reopening the case... 

AS-22 

AS-16 

Witness called by court_ 

A8-22 

AS-16 

Hearing on instructions_ 

A8-22 

AS-17 

Arguments by counsel_ . 

A8-22 

AS-17 

Conclusion of case. 

A8-22 

AS-17 

Charge to court: 



—guilty ptcas.... 

A8-22 

AS-17 

—not guilty pleas. 

A8-22 

AS-17 

(concluding charge) _ 

A 8-22 

AS-17 

Court closed for findings_ 

A8-23 

A ^ -17 

Closed session... 

A8-23 

AS-17 

Voting on Endings.. 

AS-23 


Additional advice on findings... 

A 8-23 

AS-17 

Findings announced: 


A8-18 

—acquittal. 

A8-23 


—conviction__ 

A 8-23 

A8-18 

(itemixed). 

A8-23 

A8-18 

(with exceptions and substltu- 

A8-18 

tions). _ _ _ 

A8-23 


—acquittal by MJ alone . 

AS-23 

A8-18 

—conviction by MJ alone_ 

AS-24 

A8-18 

Presentence procedure_ _ _ 

AS-24 

A8 18 

Personal data from charge sheet: 


A 8-18 

—verified by accused. 

AS-24 

A8-18 

Evidence of previous con vie- 

i 

tk>ns. . 

AS-24 

AS-19 

Matter in aggravation, mitlga- 

i 

tion, or extenuation_ 

AS-24 

A8-19 

Rights of accused .. 

A 8-24 


Arguments ... 

AS-25 


Sentence instructions . 

A 8-25 

AS-19 

Court dosed for sentence . 

AS-25 

AS-19 

Voting on sentence . 

AS-25 


Limitation on sentence . 

AS-25 

A8-10 

Court opens .. 

AS-25 

A O Ort 

Sentence.. . 

AS-25 

AS-20 

1 mproper sentence. . 

A8 25 

A 8-20 

Adjournment . . . 

AS-25 


c. Contempt Procedure 


A8-20 



A8 20 

Advising offender. . - 

A 8-25 

AS-20 

Opportunity to show cause _ 

AS-26 

AS-20 

Court composed of MJ alone _ 

A 8-26 

p 

Preliminary ruling __ 

. A8-26 

.AS-20 

Voting on preliminary ruling - 

, A8-26 

AS-20 

Closed session.. 

A 8-20 


A0-2 
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GUIDE—TRIAL PROCEDURE 


e. Contempt Procedure—Continued p*g* 

Holding of contempt and puniah- 

ment_._A 8-20 

d. Revision Procedure 

Proceedings in revision-.... A8-20 

—directed by_..... — ... A8-20 

Court votes__A8-27 

New findings.A8-27 

New sentence__A 8-27 


d. Revision Procedure—Continued Ptg# 

Adherence to former action - - A8-27 

Adjournment ___ A8-27 

e. Form for Request for Trial before 

Military Judge alone -- A8-27 

f. Sample Format for Special and 

General Findings _ A8-27 

g. Summary _ A8-28 


a. PROCEDURE FOR ARTICLE 39(a) SESSION OF A GENERAL 
COURT-MARTIAL 


Son The following procedure mny be used prior t« a**embly when thero la 
no approved request by the accused for trial by MJ alone. If auch request ha* been 
received and approved, the MJ should use the procedure In App. 8b. After service of 
chargee, subject to Article 3ft, the MJ mny call an Article 39(a) iwwdoo attended by 
the accused, trial counsel and defeuae counsel prior to assembly of the court and 
without the presence of lu members. 

Certain portions of thla suggested procedure may be Inapplicable in an Article 
39(a) tension held after assembly (e.g. request for trial by MJ alone). 

M J : lids Article 80(a) session Is called to order. 

Nora. The reporter record* all proceeding* verbatim (49b, 53d), subject to 
the exception* aet forth In appendix 0 and herein. He la responsible for keeping a 
record of the hour and date of each opening or closing of the sesaJon. whether for 
recess, adjournment, or otherwise, for Insertion In the record. 

Note. The MJ should examine the convening order to ascertain that the TC 
and DO are apparently qualified. 

TC: The court Is convened by - (as amended by - ), 

a copy of which lias lnxm furnished the military judge, counsel, and 
the accused, and to the reporter for insertion at this point In the 
record. The charges have been properly referred to this court for 
trial and were served on the accused on , - .« 

TC: (The following corrections are noted In the convening orders: 
- ) 

Nora. Distribution of the convening orders should I* made sufficiently In 
advance with a request that TC be notified of errors. If any. therein. Only minor 
rhangist *urh as typographical errors or changes of grade due to promotion mince the 
Issuance of the orders can be made In thla way. Any correction which affects the 
Identity of the Individual concerned must be made by an amending order. 

TC: The following |>er*on* named in the convening orders an* present : 

TC: T!k> members and the following persons named in the convening 
orders are absent: 

TC: The prosecution is ready to proceed with the trial In the iiise of the 

United State* agains t . . - —,- 

(Name, rank, organization of the accused 


Session railed 
to ordsr 


Convening 
orders and 
referral of 
rharges 


Person* 

present 

Persona 

absent 

Presence of 

acrased 


read from the 


Charge Sheet) 

who (I*) (are) present in court 

TC:_haa been (totalled reporter for tbla court (and will now ******** 

drift tird 

Ik» sworn) (and ha* previously been sworn). 

Nora. The oath need not be given to the reporter If previously sworn. and the 
record ao reflects (see Art. 41). 


TC: The legal qualification* (and statu* an to oaths) of all members of U**lq«aiifi- 
the prosecution are correctly stated in the convening orders (except rattan* of 
tlut_). 


Nora. If the TC li not qualified as prescribed by Article 27(b), the session 
will adjourn and the MJ will report the matter to the convening authority. At lca*t 
one member of the prosecution present tn coort must be qualified aa prescribed by 
Article 27(b), and no person not so qualified may conduct the prosecution during the 
trial. See Ob and 4ft«. 


A 8-3 
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App k 

Prkr partici¬ 
pation by Minbw 
of proacration 


Inquiry 

concern- 

Article 

IK<b> 


DO intr«Mtorrd 


Qualifiratiorui 
of DC 


Unqualified 1C 


Pri*r 

participation 

by DC 


APPENDIX • 

TO: No member of the prowcutioo nizued In the eon veiling order* bfti 
acted An Investigating officer, military Judgr, court member, or a mem¬ 
ber of the defense in thi* caue, or a* counsel for the accused at a 
pretrial investigation or other proceedings involving the same gen¬ 
eral matter. 

Nora If any mmNr of the prowrcatlon np|w*«ra to be dUquAlMIcd, the MJ 
will Uke the action Indicated In 61c. See Ae. 

MJ: Have you informed the accused of his rights concerning counsel as 
act forth in Article 3H(b) ? 

DC: Ym (No) sir. 

MJ : - you have the right to be represented at this trial 

by a civilian lawyer provided by you at your own expense. Do you 
understand? 

ACCUSED: Yes (No) sir. 

MJ: You also have the right to be represented free of charge by a military 
lawyer of your own selection if he is reasonably available. I>o you 
understand? 

ACCUSED : Yea (No) sir. 

MJ: If you are represented by counsel of your own selection, civilian or 
nillitary, (name of detailed defense counsel and assistant, if any) 
will act a* associate counsel. If you wish, or (he) (they) may be 
excused with yotir content. Do you understand? 

ACCUSED: Yes (No) sir. 

Nott If the acniM answer* any of the lmiQlriet eoneernlnir hi* right* under 
Article 38 <b) to the negatlvr. the MJ Ahould Inquire fully Into the matter, and. If 
appropriate, adjourn the reunion for a reanonnblo time to allow the acrured the 
opportunity to obtain Individual cottnacl. 

MJ : By whom will the acc us e d 1* defended? 

DC: The accused I* to be defended by (.. _ . the detailed 

defence counsel) (and), ( _ , the detailed assistant 

defense counsel) (and) ( _ _ Individual counsel). 

MJ : Will counsel representing the Accused state whether the legal quali¬ 
fications (and status ns to oaths) of the detailed meiubem of the 
defense are oilier than a n stated In the couveuing orders (and will 
Individual counsel state liLs legal qualifications) ? 

DC: The legal quallflentions (and status as to oaths) of all detailed 
members of the defrnso are correctly stated In the convening orders 
(except that. _). 

IC: I am (a member of the bar of - _ .) (certified by The 

Judge Advocate Cencrnl of the_ ___ under Art. 27(b) 

and I have (not) been properly iwom.) 

Not*. If the individual rounret la not qualified under 45*, the MJ will advlre 
the secured: 

MJ: .. .. -.- ,, does not possess the necessary legal qualifica¬ 

tions to act as your counsel for the trial of this case. You may he 
represented by the detailed (defense counsel) (and) (assistant de¬ 
fense counsel) who (to) (are) properly qualified, or >xm may attempt 
to obtain another individual counsel who Is properly qualified. What 
do you desire? 

ACCUSED: I desire [to proceed with the detailed (defense counsel) (and) 
(assistant defense counsel)] (the opportunity to obtain another 
individual counsel]. 

Nora If the accused decs not d«»lrw to proceed with detailed counsel, the 
MJ wilt Adjourn the reunion for a reauonablt time to allow the accused the oppor¬ 
tunity to obtain another Individual counnrt. Sea 58* 

TC: Has any member of the defense (Including Individual counsel) acted 
as the accuser, a member of the projection. Investigating officer, 
military Judge, or member of the court In this case? 
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DC: (No counsel for the defense has so acted.) ( -— . 

a mein 1 st of the defense, has acted a* .— — . , - - -.) 

Nora If a member of the defense has participated la the same case as a member 
of the prosecution, he will be excused forthwith (01/14)). Sec Co. In other carnet, 
the MJ will advise the accused : 


Ml » _ - , (the regularly detailed defense counsel) 

(_), previously has acted aa-in 

this case. He may not now net as a nu*ml>er of the defense unless 
expressly requested by you. Do you expressly request his service® in 
this CASO? 

ACCUSED: I do (nut). 

Notk If he dee* so request, the proceeding* continue. If he does aot request the 
service* of the counsel. the M J will excuse him. 

Nora. If the excusing of couneel not deelred by tbc accused, because ©f prior 
participation (Art. 27(a)), deprlvea the accused of counsel having the requisite legal 
qualification* (4841 or of qualified detailed counael (fib), and the accused deslrra the 
service* of atich a detailed counsel in addition to those of hla qualified 1C. the Mi 
will adjourn the session and report the matter to the convening authority (f»l/(4>). 

Xutk. When the accused la reprenented by qualified JC, he may state (Art. 
SS(b>): 

ACCUSED: 1 (do not) ck»*Jrt* Hu* (regularly detailed defense counsel) 
(ond) (assistant dr fen at* counsel) to net (ns associate counsel) in 
this case. 


Kiplarvatiun 
to accused 


Action when 
coituvl not 
desired 


Kinulnf 
fourml not 
desired 


X«»tk. Counael not desired by the accused will be excused at this time (01/(3)). 
If tbe accused line no Individual counael and one or more detailed member* of the 
defence l* preaetil nod la not to act In the caae, the member who la to conduct the 
defence should make an announcement similar to the foregoing. wlieretrpon tbe 
counael who are not to act will be excused. 


MJ : It appear* that counsel for both *l<tos have tbc* requisite qualifications. 
TC: All pennotinel of .the court required to be present have been swam 
(except _ ), 

Not*. If the military Judge, trial counael or drfenae counael have not been 
previously aworn, the following procedure applies. 


TC: Y«*u, _ _ _ — do swear (or iifiirm) tlint you will fnlthfully MJ aworn 

and Impartially perform, according to your conscience and the laws 
npfdienblo to trials by courts martini, all tbe duties Incumbent njion 
you ns military judge of this court. So help you God. 

MJ: 1 do. 


Nora. The military Judge admin(>• ter* the oath to the members of the proaecution, 
who ral«e their right hand*: 

MJ: You, _ and _ _ do swear (or affirm) that Prosecution 

you will faithfully perform tbe duties of trial counsel In the ruse now’ * wwr * 
in hen ring. So help you God- 
TC: (AND ASST TO): I do. 

Notk. The oath la then admlutatered by the military Judge to the members of 
the defense. Including Individual counsel, who ralae their right hand*: 


MJ: You, ~ ,_- (and Mr. _) f do aw’ear D«f*nM 

(or affirm) that you will faithfully |*»rform the duties of di»fenii45 ■ w * n> 
(And Individual) counsel In the case now In hearing. So help you 
God. 

•DC (ASST DC AND IC) : I do. Duelling 

grounds fe 

Not*. The TO now states tbe general nature of the charge* and discloses every c | ia j| MI4r# 
ground for challenge believed by him to exist In the case (fi2h). 


TC: The general nature of the charges in this case is __; the —Nature ef 

charges were preferred by ; forwarded with reoommen- <h * rc * 

dutlona as to dtopotrition by_ ( ,) (and 

_) ; and Investigated by _ —, The military 

judge will not be a witness for the proaecution. 


•From this point on. "DC” refers to the counael who la conducting the defense. 
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APPENDIX | 

Note. All pmou who hart forwarded the chargee should be stated. 

TC: If tho military Judge la aware of any matters which he believe* may 
be a ground for challenge by cither aide against him, he Nhould now 
state such matter*. 

Nora. Before exercising their right to challenge for cause, tbs TC and DC may 
question the MJ to determine the existence of facta which may be the basta for a 
challenge for cause (62k). Aa to llmltatlona on Inquiry Into the eligibility of MJ. 
see 62 g. 

TC: Tlie prosecution (hns no challenge for cause against the military 

judge) <challenges the military Judge on the ground —-). 

TC: Does the accused desire to challenge the military judge for enu*e? 

IK’: No. (The aerated challenges the military Judge for cause on the 

ground_)♦ 

MJ : The challenge is (sustained) (denied). 

Nora. See 62k n» to disclosing grounds for challenge. If disclosed grounds for 
challenge are undisputed and are within the first Hght grounds enumerated la 62/, 
the MJ must excuse himself forthwith. If tbs grounds disclosed are other than the 
first eight grounds, the MJ may excuse himself. When the MJ excuses himself, be 
will adjourn the session and report the matter to the convening authority for action 
(62c. 82k<4>). 

Non. In every case In which the Article 39(a) session 1* held prior to assembly 
and the death penalty may not be adjudged, either because It Is not authorised or 
because the case has been referred for trial as noncapital, the MJ should make the 
following Inquiry; 

MJ: The accused lins not gubinlttcd a requoxt in writing for trial before 
a military judge alone. Ha* bo been advised of hi* right to submit 
such request? 

DC: He has (not). 

MJ : Does the accused desire to request trial by me alone? 

DC: He draw (not). 

Not*. If the accused has not been so advised. the MJ should Insure that the 
accused la properly advised and given an opportunity to submit a request should 
be desire to do so. See 534(2), 61p and Article 16, 

Not*. If the accused requests trial by the MJ alone, and the MJ approves the 
request, the MJ may announce that the court la assembled and proceed with trial 
of the case (app 8b). Any request will be attached ta the convening orders which 
are to be Inserted In the record. If accused expressly declines to submit a request for 
trial by the MJ alone, or the MJ denlea the request, the MJ should proceed ae 
follows: 

Not*. When the accused Is an enlisted person, the MJ should ask: 

M J: Una the accused been advised of his right to have enlisted |ier*on*> 
Included In the membership of tbto court? 

DC: He baa (not). 

Nora. If the accused has not been so advised, the MJ should Insure that the 
accused la properly advised and given an opportunity to submit a request should 
he desire to do so. Hee 61k. When the art-used has been previously advised, the 
MJ should Inquire: 

MJ: Has the accused math* a request in writing that the membership of 
tiie court include enlisted iiermms? 

TC: The accused ha* (not) made such a request (which is herewith 
submitted to the court). 

MJ: (This request will be attached to the convening orders which are 
to be Inserted in the record.) 

Not*. If such a request has been made and requirements for enlisted membership 
do not appear to have been met, the MJ will Inquire Into the matter to Insure com¬ 
pliance prior to assembly of the court. Bee 61k and Article 25(c). 

Nora. The Article 30(a) session continues. The MJ msj proceed to dispose of 
Interlocutory motions raising defenses and objections, ruling upon other matters 
that may legally be ruled upon by the MJ. and performing other procedural functions 
which do not require the presence of court members.' He may also. If permitted by 
regulations of the 8ecreUry concerned, hold the arraignment, receive pleas and enter 
findings of guilty upon an accepted plea of guilty (See app 8k far procedure). See 
534 and 70k. The MJ should rule on all questions of the admUalbtllty of evidence at 
this session. Evidence may be admitted at this time for subsequent consideration 


AM 
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by tbe member* rather than simply marked ter Identification. Motions for appropriate 
relief are waived If they are not made prior to plea or prior to tbe conclusion of any 
Article 39(a) session held prior to assembly * whichever occurs earlier (675 ami 69«). 

Motions to dl«ml*i should ordinarily tie made before a plea Is entered (G7« and 08a). 

Nora, At the conclusion of the session, th«*MJ should state: 

MJ: ThUMkW Is crcoc*»ed> l adjourticd)„ 

6. •TKIAL PROCEDURE FOR GENERAL COURTS-MARTIAL 

Nora Till* procedure imMe way l*e used for a trial by a court compand of a MJ and member* 
or of a MJ alone. When the MJ Is atttlnr alone, bs should make appropriate omissions from the 
procedure. 

Nona, Prior to the MJs ratlin? a general court-martial to order, he should Informal 
examine the convening order, determine that the accused and a quorum are present, inquiry 
Including one third diluted persons If they hare been requested, and that tbe 
detailed trial counsel and defense counsel are apparently qualified. See 3Cc<2). He 
should at*o verify the qualifications of any Individual counsel. See 48o. Witnesses 
should be excluded from the courtroom except when they testify. Sec 58/. Matters 
resolved at an Article *WMa) session need not be considered anew If the circum¬ 
stance* remain unchanged and accused Is not deprived of any rights, auch a* the 
right to request, prior Co assembly, trial by military Judge alone, or the right of an 
entlsted person to request enllsled court member*. See Article 16. 

Not*. Tbe member*, If any, are seated alternately to the right and left of the Skating 
president according to rank. Th* MJ U seated apart from the «nem»M*r*. An acceptable 
seating arrangement appear* below : 


General Court-Mart ini 



MJ : The court will come to order. 

JVOTE. The reporter records all proceeding* verbatim (49b, 53d), subject to the 
exceptions set forth lu appendix 9 and herein. He is responsible for keeping a record 
of the hoar and date of each opening or closing of the court, whether for reccaa, 
adjournment, or otherwise, for Insertion In the record. 

TC: The court Is convened by (as amended by-_,) 

a copy of which ban been furnished to the military judge, each 
memlicr of the court, counsel, and the accused (and to the reporter 
for Insertion at till* point in the record). 

TC: (The following corrtMTtiotuj arc* noted In the convening order*:- 

____ — ) 

Not*. Only minor change* such as typographical errors or change* of grade 
due to promotion since tbe Issuance of the order* can be made tn this way. Any cor- 

• Procedural guide* for special and summary conrt-martial may be provided In regulation* of 
the Secretary of a Department and will, no far a* practicable, conform to that provided herein for 
general court-martial. See 78 and 79. 


Coart called 
to order 


Convening 

orders 


Mo. m—Pt. n-Sec. 2 -35 


AR-7 
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P«Mon« preifit 


PirMiiu ah»ent 
Presence of 
* matted 


rvctlon which affect* the Identity of the party concerned rotm be made by an 
amending order. 

TC: The following i**rson* named in the convening order* are present: 

The following persons named in the convening order* are absent: 
TC: The prosecution in ready to proceed with the trial in the cane of the 

United States against___ 

(Name, 



Detail 

•f 

Reporter 


Reporter 

■worn 


Interpre¬ 

ter* 


Kr affirma¬ 
tion of 
duallfira- 
tioai of 
counsel 


Legal 
qua lifi ra¬ 
tion* of 
pro** cation 


Prior 
participa¬ 
tion by 
member of 
proeecntion 


Inquiry 

concerning 

Article 

sa<b) 


rank, organization of the accused read from the 


TC: 


Charge Sheet) 


who (is) (are) present In court. 


—- has been detailed reporter for this court (rind 

will now he sworn) (and has previously been sworn). 


Nora. The reporter rUe* and stand* with right hand rolwd ; the TC raUea 
hla right hand, face* the reporter and admliilutera tl»e oath. The oath need not be 
given to the reporter or oth*r cotirt-mnrtlal pmomncl If they were previously 
•worn and the record *o reflect* (Art. 42). 


TC: Yon swear (or affirm) that you will falthfnlly perform the duties of 
reporter to this court. So help yon God. 

REPORTER: I do. 


Nora. Any Interpreter u*ed l* similarly Introduced nud may be sworn at this 
point or Jtmt Iwfore he act* If he lias not been previously •worn. See 114c &« to the 
form of the oath. See 50 concerning the type* of Interpreter* that may he utlllxed. 

Nont. If an Article 30(a) »r»lnn had been field prior to thla time and the 
qualification* of counsel Had been verified therein, the TC may state the following 
and the detailed Inquiry m«y be deleted. 

TC: The status as to oath*, prior pfUrtlcIjuitlon, and legal qualifications 
of all members of the prosecution Is the same a* was announced At 

the prior session of this trial held on__ I* the status 

as to oath*. prior participation and legal qualifications of all memltcrs 
of the defense the wune as It wa* at that session? 

DC: It la (except_), 

TC: The legal qualifications (and statu* as to oath*) of all members of 
the prosecution a re correctly stated in the convening orders (ex¬ 
cept that__). 

Nwr If the TC I* not qnatlflrd aa prescribed by Article 27(b), the court will 
adjourn and report the matter to the convening authority. At l*a*t one member of 
the prosecution present In court mum be qualified at pre*cribed by Article 27(b), 
and no peraon not to qualified may conduct the proneetitlon during the trial See 
Ob and 43a. 


TC: No member of the prosecution named In the convening orders has 
acted as Investigating officer, military Judge, court member, or a 
member of tile defense In this ease, or ns counsel for the ncctised at a 
pretrial Investigation or other proceedings Involving the same general 
matter. 


Not*. If any member of the prosecution appear* to be disqualified, the MI 

will take the action Indicated In Sic. See 0a. 

MJ: Have you Informed the uecusod of his rights concerning coun^l aa 
set forth In Article 38(b)? 

DC: Yes (No) sir. 

MJ: ---you have tbe rl»cht to be represented at thla 

trlnl by a civilian lawyer provided by you at your own expense. Do 
you understand this right? 

ACCUSED: Yea (No) sir. 

MJ: You also have the right to bo represented free of charge by a military 
lawyer of your own selection if he la reasonably Available. Do you 
understand thla right? 

ACCUSED: Yea (No) sir. 


AS-8 
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MJ: If you art* represented by counsel of your own selection, civilian or 
military, (name of detailed defence counsel and awlstant, If any) will 
not a* associate counsel, If you wlab, or (he) (they) may l>e excused 
With your consent. Do you understand this right? 

ACCUSED: Vos (No) sir. 

NOTE. If the accu*©d answer* any of tb© Inqulrl©* with r**pfct to hi* right* 
under Article 3g(b) In the tiecntlr©. the MJ thould Inquire fully Into the matter, 
and, If appropriate, adjourn Utt teflon for a reoMinnbl© time to allow the accused 
the opportunity to obtain another Individual eooniH. If an Article 39(a) wwlon 
had prerlonuly been held, and the MJ had ascertained therein that the accused 
understood his right* under Article 3A(b), the MJ need not Inquire into the 
matter again at this time. 

MJ: Hy whom will tbpiccnned In* defended? 

DC: The ncrusted I* to be defended by (_ —--— -• the dc intro- 

detailed defense counsel) (End), < --——.* the de^ 

tailed assistant defense counsel) (find) (. -—• 

indlvldunl contiMel). 

MJ: Will counsel representing the accused state whether the legal quail- Qualification* 
Heat Ions (and status as to oaths) of the detailed members of the •* DC 
defense are correctly stated in the convening orders (and will In¬ 
dividual counsel state his legal qualification* aud status as to oaths) ? 

DC: Tlie legal qualifications (and status as to oaths) of all detailed 
members of the defense are correctly stated In the convening orders 

(except that..-). 

IC: l am (a member of the bar of . —-) (certified by The 

Judge Advocate General of the - -_ _tuider Article 

27(b) and I have (nut been, previously sworn). 

Nota. If th© Individual c-outi*.©! la not qualified under 4S« t the MJ will advise 
thr accused: 

MJ: __ _ .*does not poasess the necessary legal qualifl- l‘nq««iificd ic 

cations to act as your counsel for the trial of this case. You may be 
represented hy the detailed (defense counsel) (and) (assistant de¬ 
fense counsel) who (is) (an*) properly qualified, or you may attempt 
to obtain another individual counsel who is properly qualified. What 
do you desire? 

ACCUSED: I desire [to proceed with the detailed (defense counsel) (and) 

(Assistant defense counsel)} [the opportunity to obtain another in¬ 
dividual counsel]. 

Note. If tb© arruasl doc* not ilnlrn to pro©©©*! with detailed ©ounmd, tb© MJ 
will adjourn tb© court for a r****o«iaMr tlm© to allow th© accused tb© opportunity 
to obtain anotbrr Individual ronn*©l. S©© 5Sc. 

TC: Has any member of the defense (Including Individual counsel) acted Prior 

as the accuser, a member of the prosecution, Investigating officer, J* r *k***** 0> 
military Judge, or member of the court In this cast'? 

DC: (No counsel for the defense 1ms so acted.) (—-- , a member 

of the defense, has acted ns_) 

Note. If a tn©ml>©r of th© defease ha* participated In th© *nmc ©«*© a* a 
an <* mi her of tb© pro*©cutlon, be will b© ©*cu«©d forthwith (01/(4)). fie© Ort, In other 
<*•©4, tb© MJ will advlro tb© accused: 

MJ: __* (the regularly detailed defense counsel) (_BtpUnaiUn 

-). previously has acted aa-In this case. He KfB,Hl 

may not now net tin a member of the defense unless expressly re¬ 
quested by you. Do you expressly request his services In this case? 

ACCUSED: I do (not). 

Note. If h« do©* •© r©qu©*t, tb© proceeding* continue. If h© does not requrrt tht 
servlet* of tb© counsel, tb© MJ will excuse him. 


AS—9 
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APPENDIX § 

Norm. If the excusing of counsel not drained by the accused, because of prior 
participation (Art. 27 (a)). deprive* the accused of counsel haviug tbe requisite legal 
qualifications (4So), or of qualified detailed counsel (fit), and the accused desire* 
(lie service* of such a detailed counsel la addition to thoee of bis qualified IC, tba 
MJ will adjourn the court and report the matter to the ronrrnlng authority 
(61/(4)). 

Kora. When the aoruM.l la rcppeamtrd by qualified IC, he way state (Art. 
3&(b)) : 

ACCUSED: 1 (do not) dealre the (regularly detailed defence counsel) 
(and) (aitelMtont defense counsel) to act (as associate counsel) la 
this case. 

Nora. Counsel not desired by the accused will bo excused at thla time 
(61/(3)). If the accused haa no individual counmtl and one or more detailed members 
of the defense la present and ta not to act In the case, the member who la to conduct 
the defense should make an announcement simitar to the foregoing, whereupon the 
counsel! who are not to act wtU be excused. 

31J: It appear* tlml counsel for both sides have flic requisite qualifications. 

Nora. In every cmae In which tb# death penalty may not be adjudged, either 
becaumo It la not authorised or because the case haa been referred for trial aa 
noncapital, the Mi should aah the two queatlona Hated below. 

If the MJ had prerioualy ascertained at an Article 39(a) aemdon of thla trial that 
the a conned had been advised of bla right to request trial by the MJ alone, the firat 
question may be omitted. 

31J : The accused has not submitted a request in writing for trlnt before 
n military judge alone. Hits he been advised of his right to ytibmlt 
such a request before assembly of the court? 

•DO: no ha* (not). 

31J : Does the accused desire to requestIrinl by me nlone? 

DC: lie iloos < not). 

Note. If the accused boa not Urn no advised the MJ should Insure that the 
•reused la prvq>crly nd vised and g»vi*a an opportunity to submit a request should be 
desire to do so. See 63d, Gist and Article Id. 

Nots. If tbe amiacd requests trial by military Judge alone and the M J approves 
the request, the MJ should excuse the members from further duty In tba case aud 
announce that the court la Assembled for the trial of the case. Any request will be 
attached to the eomcnlng orders which are to lie Inserted In the record. If the 
accused expressly declines to submit a request for trial by the military Judge alone, 
or the MJ denies the request tbe MJ ahonld proceed as follows : 

Norn. When tbe accused la an enlisted man. tbe MJ ahould aak the two questions 
Hated below. If the MJ had previously ascertained at an Article 39(a) aeMtlon of 
thla trial that the accused had been advised of bla right to the presence of enlisted 
members, tbe first question may be omitted. 

MJ: Hits the ACCttned been advised of bin right to have polluted pcrwoiui 

Included lu the mouit»crshi|> of this court? 

DC: He ha* (not). 

Nora. If the accused haa not been so advised tbe MJ ahould insure that the 
accused la properly advised and given an opportunity to aubmtt a request ahould 
Ike desire to do so. See 01*. When the ace used haa been previously advised, tbe MJ 
should Inquire: 

MJ: Has the aonu<d made a request in writing that the membership 

of this court include enllated persons? 

TO: The aecnaed has (not) made such a request (which In herewith 

submitted to the court). 

3IJ : (This request will Ik* atturhed to the convening orders which are to 
be inserted In the record.) 

Nora. If such a request haa been made and requirements for enlisted member- 
•hip ilo not appear to have been met, the MJ all! adjourn the court and report tha 
matter to the convening authority. Bee <51* and Article 26(e). 

Note. At this point the MJ may give the court preliminary lnatructlona to 
aaslat them during the coarse of the trial. These Instructions are particularly desir¬ 
able If the court haa not previously heard other casern, but they may be given 


•From thla point on, "DC" refer* to tbe counsel who la conducting the defense. 
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In an y The content* of them* instruction* are d!werelionary with the MJ, but 

they should be limited to a general dl*«*as»ion of the duties of the personnel of the 
court and matters concerning the proper conduct of the trial. 

Nora. If any personnel of the court-martial must be sworn, the MJ should 
see that It it done as indicated below. If all personnel of the court-martial bare 
been previously sworn t the TC should so state and the MJ may then announce that 
the court Is assembled. 

TO: AU personnel of the court hare been sworn (except-). 

MJ : The members of the court w ill now he sworn. 

TC: The numbers will be sworn. All ponton* please rise. 

Nora. All persons In the courtroom stand while the oath !• administered 
to the member* of the court. MJ, and counsel. See 112d. Kach member raises hit 
right hand as his name U called by the TC In administering the following oath: 

TC: You <mumMs) of member(s)) do swear (or affirm) Unit you will 

faithfully perform all the duties incumbent ui*ou you aa a member 
of this court; that you will faithfully and impartially try, according 
to the evidence, your conscience, and the laws applicable to trials 
by courts-martial, the raw of (the aecu-od now before this court) 
(any accused brought before you); ami that you will not disclose 
or discover tlio vote or opinion of any particular member of the 
court upon a challenge or Q|ioo the findings or sentence unless re¬ 
quired to do so in due course of law*. So help you Cod. 

EACH MMMBKR OF Till; COURT: I do. 

Nora. If Ibe MJ has n»t prtvisuib been sworn, the mtimbers lower their 
hand* but remain standing while the TC sdmlalstcm the oath to the MJ, who raises 
his right band. 

TO: You (name of military judge) do swear (or affirm) that you will 

faithfully and Impartially perform, according to your conscience 
and the laws applicable to trials by courts-martial, all the duties 
incumbent upon you n* in HI fury judge of this court. Ho help you 
God. 

MJ: I do. 

Not*. If any ineinbrr* of the pro*«*cutlon hare not previously been sworn, 
the MJ administers the oath to them as they raise their right hand* : 

MJ: You, Captain_and Lieutenant -do swear 

(or affirm) that you will faithfully perform the duties of trial 
counsel in the case now in hearing. So help you God. 

TC AND ASST TO: 1 do. 

Nor*. If sny members of the defense have not previously been sworn the oath 
In thru administered to them by the MJ a. they raise their right hands : 

MJ: You. Major-, Lieutenant -. (and Mr. 

-—,) do swear (or affirm) that you will faithfully per¬ 
forin the duties of defense (anti Individual) counsel In the rase 
now In hearing. So help you God. 

DO i ASST DC AND IC) : I do. 

Noth. All person* except the TC are then M«tNl. 

M J : The court is assembled. 

Non:. If It appears that any witness * In the rau- are present In the courtroom, 
the MJ should announce: 

MJ : Unless they are required to Ik* prc*eul for other reason*. all in* won a 

expecting to he allied as witnesses In the case of - 

will withdraw* from the courtroom. 

Not* The TC now Plate* the general nature of the charge* aod disclose-* every 
ground for challenge believed by hint to evUt In the case (62b). When any charge or 
•peclflcntlon bus been withdrawn, the TC should Insure that the court l» not made 
aware that the withdrawn charge t»r specification wa« ever preferred. See 54W If tha 
MJ denied a challenge against hiins**lf at an Article 29<a) aeaslun held prior to 
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APPENDIX • 

a*»embly r the challenge may Ik* n-urw^l at till* time only for good cnunc inch as 
ntwlj dlMoveftd evidence. (024) 

TC: The general nature of the charges In this case la_• 

the charge* were preferred by ; forwarded with 

recommendation* a* to deposition by_ (_) 

(and _ _) ; and Investigated by _. Neither 

the military judge nor any mother of the court will l* a witne** 
for the prosecution. 

Notk. All |H»rwmi who have forwarded the charge* should be stated. 

TC: The record* of this cane disclose [no ground* for challenge] [grounds 

for the challenge of_for the following reasons: he (U 

not eligible to serve a*_ _ ) (is the accuser) (was the 

Investigating officer) (forwarded the charge* with recommendation 

a* to t)ix]M>*ttlou) (ha* previously participated in the cane as_ 

- ) (is an enlisted memlKT of the same unit as accused) 

(- )l 

TC: Becorils indicate tlmt the accused is a member of - 

If any oulUred member of the court Is now a member of the same 
unit, it 1* requested that he so .state. 

TC: If any member of the court or the military judge 1* aware of any 
matters which he believes may bo a ground for challenge by either 
side ugainst him. he should now Mtate such mat ter*. If a statement 
I* to be made, it should be made so a* to state the general nature of 
the matter and not any specific facts which might tend to disqualify 
other member* when heard by them. 

Not*. Sec 02b aa to disclosing ground* for challenge If dlacloecd ground* for 
challenge are undisputed and are within the first eight grounds enumerated In G2f. 
the MJ must excuse himself or the member challenged forthwith. If the grounds dis¬ 
closed are other thnn the first eight ground*, and relate to- the MJ. lie may excuse 
htnineJf. If they relate to a member, his ruling on the challruge Is made within his 
sole discretion. See Art. 41 and *2. 

Not*, before exercising their right to challenge for cause, the TO and DC may 
question the MJ and members of the court* either Individually or as a group, to 
determine the existence of facta which may be the basis for a challenge for cause 
(62k). It Is optional with the counsel conducting the Inquiry whether a member 
bHng questioned shall be required to answer under oath. Are l!4y for the form of 
tbt oath. Aa to limitations on Inquiry Into the eligibility of MJ see d5?y. Tin* MJ may 
direct that the examination of the MJ or a member be conducted out of the presence 
of the remaining members of the court. 02b. 

The TC may present to the members prior to challenge* copies of the charges 
and specifications upon which the o erased is to be am»ip*rd If the PC consent*. 

See 02* concerning the procedure to be followed on challenges. A challenged 
member will he nff»rded the opportunity to make a statement with respect to the 
challenge. When the MJ baa been challenged, he shall continue to rate on Inter¬ 
locutory question* arising during the hearing even though be may at that time he 
making a statement aa to his competency. After the hearing oo a challenge for 
cause has been completed, the MJ will determine the relevancy and validity of the 
challenge. 

Challenges for cause should be made Immediately following assembly of the 
court, but the MJ may allow a challenge for cause to be presented at any stage 
of the proceeding*. Challenge* for cause may again be presented, even though once 
overrated. If for go«*l cause such as newly discovered evidence (624). 

TC: The ptwecntlon (ha* no) challenge* for cause (_ on 

the ground_), 

TC: The pronecutton (hn* no peremptory challenge) (thudre* to chal¬ 
lenge peremptorily_). 

Norm. As to peremptory challenges, ere 02*. When the right to make a pe¬ 
remptory challenge Is exercised, the challenged member will be excused forthwith. 

TC: Dom (any of) the accused desire to challenge any member of the 
court or the military judge for cauae? 

Nora When there Is more than one accused, the challenges of each for cwuee 
are ordinarily disposed of before their peremptory challenge* are made. 
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DC: No. (The accus'd challwiRojf _ for cnn.se on the 

ground_> 

TO: Doe* (any of) the accused wish to exercise hU right to one pe¬ 
remptory challenge against any member? 

NOT*. Kftrh tortmed In futltlrd to one peremptory challenge. 

DC: The accused,_, (has no peremptory) clialh-ngo* 

(--peremptorily). (_). 

Note. Bee 50 concerning Limitation* on withdrawing nil or 1 m than nil charge* 
and apeclflcntion* after a trial turn commenced and for action to bo taken at thla 
or any other time when lean than nil of them arc witlidrawu after the court ha* been 
made aware of their existence. 

Notic. If the accured him not been arraigned at an Article 30(a) aenilon, the 
military judge will announce: 

M J : The accused will now Ik* arrulgmsl. 

Not*. The TC now ahonld prewent to tlia member* of the court and the MJ 
copies of only tbooe charge* and specifications upon %rhich the oernecd 4a to he 
arraigned, unless distributed earlier with the consent uf DC. 

TC: All poriles to the trial have been furnished with a copy of tin* 
charges. Dch»s the accused desire that they be read? 

DC: The accused (wolves the reading of th<* charges) (desires that the 
eba rges be rvad). 

Not*. If the accused dew Iren that the charge* be read, the TC now read* the 
charge* and specifications on which the necnaed la to be tried, with the name and 
description of the accuser, the affidavit, and the reference for trial. They are copied 
verbatim Into the record at thla point, regardless of whether the accused waive* the 
actual reading of the charges aud apcrlficstlons. If the accused waive* the reading of 
the charge*, the MJ should rule on the waiver and the TC *hoit)d make the following 
summary: 

M J : The rending of the charges may be omitted. 

TC: The charges are signed by_, a person subjend to the code, 

as accuser; ore properly sworn to before a commissioned officer of 
the armed forwi authorised to administer oaths; and are properly 

referred to this court for trial by __ the convening 

authority. 

TC: The charges were served on the accused by (me) (_) on 

__ 10 _ 

Not*. Tnlr-ft* the date of service la at t*a»t five day* prior to the data of trial, 
except in time of war. the accused may object to thf* defect In nervier (Art. 35). 
See 5Sc. If be doc* no. the court mtiaf grant a continuance at thl* point. 

MJ:.... I now ask you, how do you plead? Itefore receiving 

your pita*, I advise you that any motions to dismiss any charge or 
to grant other relief should l>e made at this time. 

Not*. The arraignment la complete when the accused la a»ked bow be ple-nds. 
Neither pleaa nor motion* are part of the arraign went <65*). 

Norm. If th* accused bad been arraigned at an Article 3#<a) session held 
prior to assembly, the following procedure should be uned In lieu of the above: 

MJ: The accused wns arraign oil At a session conducted on __ 

(The trial counsel will now distribute copies of the chargee.) 

Note. TC should present to the member* coplea of only those charge* and 
specifications upon which the accused hot been arraigned unless distributed earlier 
with the consent of DC. 

Norn. Motions for appropriate relief are waived If they are not mad* prior 
to plea or prior to the conclusion of any Article 30 (a) scanlon held prior to aanembly, 
whichever occur* earlier (57b and 50*). Motions to dtamlaa should ordinarily be 
made before a plea la entered (67* and 08a). All proceedings and action on motions 
will be recorded. Bee 63d, 00, 07. 08, 00, and 122. Any explanation of th* accuMd’a 
right to move that a charge be dismissed because barred by the statute of Limitation* 
(53h, OK*), and the arcuaod'a response thereto, will be recorded. 

DC: The d«*ft*n»e has (no) motions to bo made. 
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APPENDIX • 

Non At thla point the MJ may hold a hearing out of the presence of the court 
member* to detennlno the aubatanc* of anj motion* and the procedure to b# 
followed in dlspoalng of them. 

DC: The defense I moves that Specification_ # Chance t 

be dUmlsned because of former acquittal, cm_, by a 

court-martial convened pursuant to , dated_, 

19 -, of the charge of-.- (reciting charge nod 

specification in full)] [moves that_]. 

Non. The MJ rule* on all Interlocutory questions arising during the proceed¬ 
ing*. Any ruling by the military judge upon a question of law. Including a motion 
for a finding of not guilty or upon any interlocutory question other than the factual 
Imuc of mental responsibility of the accused la final and constitute* tb* ruling of 
the court, fie* 57 and 71*. 

Kora. The ruling on a motion may be: 

MJ : (Subject to objection by nny member of the court.) the motion la 
(denied) (granted). (The accused will not be required to plead to 
Specification , Charge -_.) 

Nonra. Before entertaining an objection to a ruling on the factual issue of 
mental responsibility, tho MJ will give appropriate Instructions. If a member 
objects, the court will close and vote orally, banning with the junior In rank. The 
court determines by a majority vote whether the ruling U sustained. A tie rote on 
these motions is a determination against the accused (57/; Art. 53(c)). 

Note. If charges are amended on motion or otherwise or after a motion to 
sever la granted In the case of accused Jointly charged, the amendment will be 
formally stated for the record. Be* fifibO). For example, after a motion to sever 
la granted, the formal amendment may be la the following form: 

MJ : Each specification Ik formally amended by striking out the word* 

"and - — the accused who In not now to be tried, and 

the word* "acting jointly and In pursuance of a cotnon intent," and 
by Inserting after the word "did," the worth* "in conjunction with 
. ,** the accused who hi not now to be tried. Trial will 

proceed on the charges as amended. 

Nora. When no motions are made or when the DC Indicate* that he ha* no 
further motions, the disposition of picas will follow, If the accused entered hi* 
pleas at an Article 30(a) session prior to assembly and hi* pleas have been accepted, 
the TC should announce the pleas. 

TC: At a session of thU trial held on _ the accused entered 

the following plena: - 

Notts. If the accused pleaded guilty at an Artlcl* 39(a) Scanlon held prior to 
assembly, and findings of guilty were entered, the MJ should announce the finding* 
at this time If permitted by regulations of the Secretary coocemed. 

HEARING ON PROPOSED GUILTY PLEA<S) 

I>C: The accused Intend* to plead guilty to ( _). 

Sort. In any case In which a plea of guilty la to be entered, the MJ should 
explain the meaning and effect of the guilty plea. This should be done out of th* 
presence of the court member* In the manner set forth In 70b(2) and <3), Th* fob 
lowing Inquiry and explanation may be used: 

MJ: Have you had sufficient opjx>rtunlty to consult with your counsel 
regarding your plea (a) in tills* case? 

ACCUSED: Yes (No), sir. 

Nora. If the answer is "no," the ncceesary time will be made available for 
consultation. 

Nora. If the accused pleads guilty to a lesser Included offense against which 
the statute of limitation* ha* apparently run. th* MJ ahould Insure that th* 
accused 1# awar* of hi* right to Interpose the statute In bar of trial as to that 
Offense <53*. fi&o). 

Not*. The MJ may consult with th* TC and DC a* to their opinions of th* 
maximum authorised punishment for the offense* to which the accused plana to 
plead guilty and allow them to submit legal authority If there Is disagreement. 
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MJ: The maximum author 1x4*4 punishment for the offcnHe(x) to which 
you propose to plead guilty U (normally) (-). 

Nora. If a bad<onduct dlacharg* would b* authnrixed only If the accused la 
convicted of two or more offenae* the confinement for which la ala montha or more, 
the accuaed ahould be ao Informed (Section It, 127c). If the maximum punishment 
would be lucreaned by proof of admlasible prior conviction* after finding* (75b(2) ; 
Section It. 127c), the advice should Include the prospective effect of proof of these 
conviction*. Thia au|iplrDcntary advice may take the following form: ", IJoteevor, 
[if the court rcccfcce evidence of face or more previous convictions adjudged during 
the three near* next preceding the commission of any off cost to $chick won plead 
guilty, the maximum punishment mould be: a bad-conduct discharge, confinement 
at hard labor for , forfeiture of all png nnd allomone**, (and 

reduction to the loircst enlisted grade; (aarf)] (If the court rrcelcrs rr Idencc of 
three or more previous convictions adjudged during the pear next preceding the 
commission of any offense to which you plead gulUy exrludlng periods of unauthor¬ 
ised absence, the maximum punishment mould be; a dishonor*We discharge, con¬ 
finement at hard labor foe _ _ forfeiture of all pay ond allowances, 

(and reduction to the lowest enlisted grade) J. M 

MJ : Do you understand that the maximum authorized punishment for the 
offense*( m ) to which you plan to plrud guilty hi as I have Just 
explained? 

Kotk. If It appear* that the aecusetl was previously of the opinion that the 
maximum authorised punishment was other than determined by the MJ for the 
offense or offense* to which he plans to plead guilty, he will he given an opportunity 
to consult further with the DO and thereafter expreas any changes In hla proposal 
to plead guilty. 

MJ: _ _ _you have proposed to plead guilty to < Specifi¬ 
cation _ _ -- Charge___) (the lesser Included 

offeuse of-) (all the specification* and charge*). 

By so doing, you will admit every act or omUsluu and every element 
alleged with re s pect to the offense (offenses) to which you plead 
guilty. Your pica will subject you to (a) finding(*) of guilty with¬ 
out further proof of. (that) (thorn*) offense (a), In which event you 
may Ik* sentenced by the court to the maximum puni*hmont author¬ 
ized for (It) (them). You are legally entitled to plead not guilty 
am! place the burden upon flic prosecution of proving your guilt of 
(that) (those) offense* a). Your plea of guilty will not he accepted 
utile** It appears that you understand Its meaning and effect nnd 
that you are voluntarily pleading guilty because you are convinced 
that you are in fact guilty. If you are not convinced that yon are In 
fact guilty, you should not allow any other derations to influence 
yon. 

MJ: D<» you understand this oxjdimntiott of the meatilng and effect of 
your plea of guilty? 

ACCUSED: (Yes. sir). (._). 

MJ : Are you voluntarily pleading guilty? 

ACCUSED; (Ye*.air). (-). 

MJ : Are you convinced that you are In fact guilty? 

ACCUSED: (Yes, sir). (-). 

Not*. If the MJ conaldcra It appropriate or If required by the Secretary con¬ 
cern i*0. further Inquiry and a more detailed explanation may be con it acted. Thia may 
Include, for example, a detailed explanation of the rtementa of th* offenaea, Inquiry 
Into the reason for the guilty plea*, and Inquiry Into and explanation of any agree¬ 
ment Involved in connection with the plea*. 

MJ: Understanding the thing* we have discussed, do you still desire to 
plead guilty as previously indicated? 

ACCUSED: Yes, sir. (I desdre to plead —_). 

Nots. If the accuaed pernleU In bla proposal to plead guilty and the MJ And* 
cauae to doubt It* providence, be may dlacoaa the question further. In any caae, the 
MJ ahould advise the DC of hla dec 1*1 on aa to accepting or rejecting the guilty plena : 

MJ: [The plea(s) of guilty will lie scnepted.1 [The plea(s) of guilty (to 
_) will not be accepted (because_)], 
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APPENDIX 8 

TERMINATION OF HEARING 

Not*. Tbe plena are now entered In the presence of tbe court member*. Tbe 
accused and hla counsel riae while entering the plea*. In Joint and common trlala, 
each accused will plead separately. 

IK': The itccu«ed: , plead*: 

To nil Specification* ntid Charge*: (Not guilty) (Guilty) 

or 

To Specification 1 of the Charge: Guilty 
To gpeclficatlon 2 of the Charge: Not guilty 
To the Charge: Guilty 

or 

To Specification _, Charge ? 

Guilty, except the words ** " nnd 44 _" 

(. substituting therefor, respectively, the wonts _" 

nnd M to the excepted words, not guilty, to the 
substituted words, guilty). 

To Charge _: (Guilty) (Not gnllty, hut guilty of 

a violation of Article - _ 

etc. 

AIJ : The plea (a) of guilty (la) (are) (is not) (are not) aon«pte<l. 

Note. If a plea of guilty baa been entered and It appear* later that tbe accused 
was erroneously advised that the maximum punishment was other than that legally 
authorised for the offense or offenses to which he pleaded guilty, the MJ should 
advise him of the correct maximum punishment and gire him an opportunity to 
withdraw his pie* of guilty. See TON for other situations which may warrant the 
withdrawal of an accepted guilty plea. 

Not*. Findings of guilty of tbe charge and specification may. If permitted by 
regulations of the Heerctary concerned, be entered Immediately without rote after a 
plea of guilty has been accepted by the MJ (70b). Findings are entered when tbe 
MJ announces that the accused has bron found guilty In accordance with Ids plea. 
A sample announcement which mny be used when the accused has pleaded guilty to 
all charge* and speclficalions Is as follows: 

MJ: — .. , , It la my duty a* military Judge to inform you 

that. In accordance with your plena of guilty, thia court finds you, 
of till the specification* am] charge*: Guilty. 

TC: The prosecution lina (no) (an) opening MtatcuicuL 

Not«. No npeulng statement I* required, and none should he made unices It will 
clarify the procedure to be followed by the TC. See 44<r(2) as to matters that may be 
Included In this statement when one Is made. In this connection, also see 44/(8). 

TC: With the eonaent of the accused, the prosecution mid defence* Httpulate 


Not*. Trior to the acceptance of any stipulation, the MJ should determine that 
the accused join* In the stipulation, See 181b. 

MJ: The stipulation in (not) accepted. 

TC: The prosecution call* a* a witness__ 

Nora. When the witness Is sworn, be raise* his right hand, nnd the TC 
administers the oath. 

TC: You gwear (or nflinn) that the evidence you tdmll give In the ca.se now 
in bearing shall ho the truth, the whole truth, nnd nothing hut the 
truth. So help you God. 

WITNESS: I do. 

Nora. A witness may be sworn by the oath Indicated or by any oath recognised 
by his religion, or by such acta or ceremony as he declare* binding un hla conscience 
(112d). Aa to the competency of witnesses In general, see 148a. 

Kora. The witness now takes hla seat In tha witness chair. Usually the first 
two questions asked eeery witness are formal and are asked by tbe TC, whether the 
witness la called by him, by the defense, or by the court. 

TC: State your full name, (grade, organ!ration, station, and armed force) 
(occupation nnd residence). 
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WITNESS:_ 

TC: Do you know tin* accus'd? 


WITNESS:-. 

Note, If the wltnce* s cate* that he known the accused, he will normally be 
«»k*l to point to the accused If he see* him In the courtroom, and to elate the name 
of the acruerd. If hr known. In appropriate caeca, It will not be necessary to ask the 
second question, such ae when the Identity of the accused hue already been 
established. 

Nora. Questions and answers are recorded exactly a* npoken. Physical event* Direct 
which occur, and wltneaacs' Identification! and Uluatrationa given by motions, by examinatian 
feel urea, or by reference to persona or other physical object! within the court’* 
view, will be described as accurately as possible by the reporter, with assistance 
of the TC, DC, and MJ tf necessary. If a witness point* or featura* the record 
mast Indicate what he points to or how he couture*. 

Nora. At the beginning of testimony given through an Interpreter, the record Use of 
will Indicate that an Interpreter was used, but the questions and answer* are recorded interpreter 
In the manner indicated above. Hee 114e as to form of oath and 50b as to 
technique of questioning through an Interpreter. 

Nut*. At the conclusion of direct examination the TC anuouneea : 


TC: Tlu* prosecution lias no further queationa. 

Notts. After the prosecution ha* concluded the direct comminution of a witness. Crams* 
the DC cross-examine* or declines to cross-examine the wltnesa. Sec 111)6(1). examination 


DC: The defense has no (further) question*. 

Not*. If the defense cross-exam Inc* the witness the TC may conduct 1 redirect Redirect and 
examination: after he lias concluded, the DC may similarly conduct a recrosa- nrross 
examination. See 1496(2). When both the TC aud DC have concluded their questions examination 
the TC aitlta the court r 


TC: Arc there any question* by the court? 

Not*. Any member wishing to question the witness flrat secures the permission 
of the MJ. The MJ may limit questioning and may require questions Co be submitted 
to him In writing (1496(3)). Written questions, whether or not Allowed by tbs MJ, 
should be appended to the record ns appellate exhibits. See 546. 

If either the TC or DC wishes to n«k further questions of the witness after bis 
examination baa been turned over to the court, permission of the MJ should be 
fccnred. These request* should, In general, be granted, subject to the MJ*a discretion* 
ary power to limit or reject superfluous Interrogation, However, if new matter, not 
properly the subject of cross-examination of the witness on hla previous testimony, 
I* elicited by questions of the court or Its members, both parties will be permitted 
to eroas examine the witness upon the new matter. See 1496(3). 


Examination 
by the court 


When questioning of the witness la concluded, the MJ announces : 


MJ: The witness Is excused (, subject to recall), Exmiin* 

witness 

Not*. Unless expressly rxrused from further attendance during the trial, ail 
witnesses will remain subject to call or recall until the trial has been concluded. In 
an appropriate ca»e (53/), the witness may be Instructed as follows: 

MJ: You are Instructed not to discuss your testimony in this case with warning 
anyone except the counsel or the accused. You will not allow any witness 
witness In this case to talk to you about the testimony ho has given or 
which he Intends to give. If anyone, other than counsel or the accused, 
attempts to talk to you about your testimony in thla caw, you should 
make the circumstances known to the counsel for the side originally 
calling you as a witness. 


Not*. When • wltnc.it l» recalled, the TC reminds the wltnc**. after he baa R ee ,j( # 4 
appeared before the court: 


TC: You are reminded that you are still under oath. 


Nora. Objections are treated os follow* : 

TC: What was the accused carrying? 


Objections i 


DC: Objection. Any answer to that question la immaterial. 

Not*. After hearing pertinent argument. If any, either before the members of ~argani«nt 
the court or out of their presence as appropriate (see 5?g(D). the ruling should be 
made In substantially the following form : 
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APPENDIX ff 

MJ: The objection of defense counsel la (sustained) (overruled). 

Nora. Any remark* or testimony ordered atrlckcn art neverthrloM fully no- 
forded, although they arc not considered by the court aa evidence (825(2)). For 
example: 

TC: Whnt was the color of the hat that the accused wag wearing? 

WITNESS: According to wlmt the jxdloo officers told me, he wa* wearing 
a black Hombnrg. 

DC: I move that Answer be stricken ns hearsay. 

MJ: The answer will be stricken, and the court is instructed to disregard it 

Not*. The MJ ttltould give auch further |n«truc<Ion« In thla regard aa ba 
dceina appropriate. When evidence la Admitted only for n limited purpomt, the MJ 
•hould give appropriate limiting Instruction*. So S7a(2), 13*g, 140*, and 
im<2)(e). 

Norn If documentary evidence or other materlrl thing* had U-en admitted In 
evidence at prerlou* Article 3D(a) aearion of the trial, countri may with the per- 
mludon of the military Judge almply read or ahow the evidence to the court membera. 
If the documentary evidence or other material thing* have not previously been 
admitted In evidence, the following procedure abould be followed : 

DC: Request'that the reporter mark thla exhibit for identification. 

Norm. The reporter l« rr«|M>nNlblc for krepiug a llat of exhlbUa marked for 
Identification, and «l*o aa Anally admitted in evidence. Proaecutlon exhibit* ahould 
be numbered cotiwrolively ; defence exhlhlta thould be /rlfrred consecutively. To 
clarify the proceeding* in regard to exhJblta, they should not be rrnumbered or 
rclettcred when admitted In evidence, hut should be admitted by the Mine number 
or letter they born ’‘for IdantUUalloaT* oven though orolwloti* thereby appear In 
the oequeurv of number* or letter* of exhibit* finally admitted. Ordinarily, the worda 
*‘for identification" are almply lined out when the exhibit la admitted la evidence. 

The reporter will mark on the exhibit, or a tag affixed thereto, the appropriate 
number or letter and atate. for example: 

REPORTER: This wilt be Defense Exhibit C for Identification. 

Nora. The exhibit la ahown to (he other aide, which la given an opportunity to 
examine It. 

DC (TO WITNESS): Do you recognlxe Defense Exhibit C for identifi¬ 
cation? 

WITNESS: I do. 

DC: What U it? 

WITNESS: It is a wntfdi (letter) I found in the Accnsts)'* pocket when I 
searched hltn. 

DC: flow do yon recognise It as being the name one? 

WITNESS; __ 

Note. When counacl la ready to offer the exhibit In evidence, he atate* to tha 
court: 

DC: Defense Exhibit C for identification is offered In evidence ns Defense 
Exhibit C [and permission Is requested to withdraw it at the con¬ 
clusion of the trial and substitute (a written description) (true copy) 
(photograph) therefor]. 

TC: I object because . 

Notk. An exhibit need not be offered In evidence at the time referred to by 
the wttncM, and may lie held for Introduction later In the trial. llowcrer. ©ppoalng 
con it *et mu at be given an opportunity to examine It In order that proper croae- 
examination of the wltne** In regard to the exhibit may be conducted. 

Nor*. After the offe# i* made. cr<»«* examination may be conducted by oppoaSng 
rounarl, and other evidence may be offered and argument* made by elthor aide prior 
to a ruling by the MJ aa to whether the exhibit will be admitted In evidence. At hla 
dlucrctlon, with or without requeat by either counael. the MJ may direct that 
these argument* be heard In an out-of-court hearing. See 57jr(2). 

MJ: Th* objection la (sustained) (overruled). (Defense Exhibit O for 
Identification la admitted In evidence as Defense Exhibit CJ [and 
a (description) (true copy) (photograph) may be aubstituted]. 
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Note, l'n]r«* the fralltnonj of a witness ban developed a full and accurate 
description of aa object to be withdrawn later <04d>, ccmnoel or the MJ abould at 
thta time give a verbal description of the object for the record. Any description sub¬ 
stituted for real erlilence should be accepted by both aides. If there la any dis¬ 
agreement, it will be resolved by a ruling of the M J. 

Note. If an exhibit la marked for Identification but not admitted la evidence, 
either it, or a description, true copy, or photograph thereof abould be appended 
to the record <54d). 

Noti. If a writing which la to be attached to the record la read to the court 
In Ha entirety, the record need ouly atate that the exhibit waa read, and It la 
unnecessary to quote the writing verbatim la the record, llowever, whrn there are 
■ ny deletions. Interpolations, or altcratlona In the reading, or If If U Interrupted 
by other matters, the record should reflect the exact circumstances. 

Note. Properly authenticate*) official records and banking entries are marked 
by the reporter and shown to opposing counsel, See 1431(2) and (3) concerning 
their authentication. In an appropriate case the offer may be as follows : 

TC: Prosecution Exhibit 17 for Identification, a duly authenticated extract 

copy of the morning of -_ —, la offered in evidence 

as Prosecution Exhibit 17. 

Note. Prior to the acceptance of a written stipulation the MJ should deter¬ 
mine that the accused Joins In the stipulation. See 1Mb. A written stipulation of 
facta or of the content of a writing are offered and admitted In the normal manner 
prescribed for prosecution and defense exhibits, and they may be both read and 
submitted to the mrmbrn of the court. When a written stipulation of testimony 
or other testimony contained In documentary form, such as a deposition, la ruled 
admissible, the document or an appropriate part thereof Is rciul In evidence. It ia 
marked as an apt»ellate exhibit fur appending to the record, and the document 
ttaelf Is not shown to the members of the court. fW 143 and 154h(2). 

Nivte. Before the confession or admission of the accused can be Introduced In 
evidence against lilm, there roust be an aflirmatlvo allowing that It was voluntary 
1140a). If the MJ considers It necessary, he may satisfy himself that the accused 
is aware of liU right to testify for the limited purpose of showing the circumstances 
under which the statement was made or that he did not in fact make the state¬ 
ment without subjecting himself to cros*examination upon other issuea (141>k). The 
MJ may do this, out of the hearing of the court members, by Inquiring of the DC 
as to whether the accused has been so advised or by explaining the right to the 
accused In accordance with 33k and 14(*u as follows ; 

MJ:__ the prosecution bn* offered in evidence it .statement 

allegedly made by you and has Introduced evidence tending to allow 
tlmt it wiih voluntarily made by you. Ah the adettsed In the cane yon 
have the right at this time to Introduce any evidence you may desire 
relevant to the circumstances under which the ntatement was ob¬ 
tained or relevant as to w hether the statement was or was not In fact 
made by you. You also have the right to take the staud at this time 
ns a witness for the limited purpose of testifying as to these matters. 
If you do that, whatever you say will be Considered and weighed aa 
evidence by the court just as U the testimony of other witnesses. 
You may l»o cross-examined upon your testimony, hut If you limit your 
tcHtlmouy to the circumstance* surrounding the taking of the state¬ 
ment or as to whether the statement was or was not In fact made by 
you. you cannot be cross-examined on the question of your guilt or 
innocence of the offense Itself, nor can you be asked on cross-exami¬ 
nation whether the statement Is true or false. In other words, you 
can only be cross-examined upon the Issues concerning which you 
testify and upon your credibility, but not upon anything else. 

On the other hand, you need uot take the stand at oil. You have 
a perfect right to remain silent, and the fact tlint you do not take the 
stand yourself will not be considered as an admission that the state¬ 
ment was voluntary or that it was in fact made by you, nor can your 
silence In* commented upon in any way by the trial counsel in 
addressing the court. Do you understand your rights? 

ACCUSED: Yes, sir. (_.) 

MJ: Proceed. 
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APPfNDIX 8 

Nor*. A a previously indicated. certain motion* ma y be properly made out of 
the presence of the court member*. Additionally, other matter* ehoald be comforted 
out of their prencorc. riser, or bearing. Bee, for example. 588. 57a(2>, 57p(2). and 
78d. The procedure for an In court conference requested by counsel tnny be aa 
follow*: 

J>C(TC): I would like to confer with the military Judge out of flic hearing 
of the members of the court 

MJ: Counsel for both hides, the accused, and the reporter will come 
forward. 

Not*. In-court conference* and any action thereon are normally recorded 
verbatim. 8<*e 8t>c. 

Nora. The out-of-court hearing rather than the in-court conference Is appro¬ 
priate for dealing with matter* which will require more than a abort period of 
time to resolve. When the MJ declare to hear a matter out of the presence of the 
member*, be should advise them that an out-of court hearing La required and of 
the approximate time that will I* required to conduct It. He should then declare a 
recce* or adjournment aa may be appropriate. The hearing should l»e held In *uh- 
■tantlatly the following manner: 

MJ: This out-of-court hearing will conic to order. Let tin* record show that 
during (lie <adjournment) (recess), this bearing Is being held out of 
the prrsence of the mcniliers of the court It Is attended by the mili¬ 
tary judge, the accused, counsel for both sides, and the reporter. 

N°t*. The necessary proceeding* are now held. They are recorded and incor¬ 
porated in the record a* Indicated In 570(2). Prior to concluding the bearing, if he 
makr* a ruling or decision at this time, the MJ should announce* It. 

>IJ: This out-of-court hearing Is terminated. 

Not*. In the event of adjournment (a period extending beyond the name day) 
or a recce*, the procedure should be substantially a* follow* ; 

MJ: The court will (adjourn) (recess) until hours (,_ 

MJ: The court will come to order. 

Not*. If the place of trial l* changed, or the court reassemble* at a place other 
than that where It adjourned, the TC will »o state for the record. See 54c a* to 
views and inspections. 

TC: AH parties to the trial who were promt when the court (adjourned) 
(recessed) arc again present In the court (except _). 

Not*. The term "parties to the trial,** aa used above. Includes the military 
Judge, counsel, the accused, the reporter, and. when appropriate, the members of 
the court and the interpreter. It also Includes a witness who was not exeoactl prior 
Ip the adjourning, reaming. or closing of the court. If a member of the court U 
absent from a session at which the presence of member* la required after assembly, 
the absence must be shown to have been the result of challenge, physical disability, 
or the order of the convening authority <41d(4) ; Art. 28(a)). The ream* for the 
absence must be reflected in the record even if it resulted from removal by the 
convening authority (see 375). 

TC: Ia?t the record reflect that_ 1* abnent because (he la 

Hcrloualy Ill) (he ha* been removed from the court by order of tho 
convening authority because . I request that this 

copy of- order*. No. -- dated__ be apfiendcd to 

the record). 

TC: Captain --— la now prewnt and has been detailed 

to the court by - 

Not*. If such a member was detailed by the same orders as convened llie 
court. It will be so announced; If by an order not previously Incorporated In the 
record, the trial counsel will announce: 

TC: A copy of the orders detailing Captain_will be 

attached to the order* convening the court which are to be inserted 
in the record. 

Not*. Proceeding* concerning excusing, swearing, and challenging of the new 
member are substantially aa for original members. If the Individual joins the court 
aa a member, the trial continues: 
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MJ: The record of all prior proceeding In thin case which were held 
In the presence of the court members will be read to tin' new' member 
by the reporter. 

Not*. After the re coni In read : 

MJ: The proceeding* having been rend to date, the (trial counsel) (defense 
counsel) may proceed. 

Not*. Whrn Ihr prosecution has completed It* case: 

TC : The prosecution rests. 

Not*. The DC may appropriately make toy motion for a finding of not entity 
at this time or after the defense Has rested, or both. The MJ rules finally on a motion 
fora flndlog of not entity 1 57. Tt o. Art. filth)). 

I>C: The defense has (no) (an) opening statement 

Not*. The defense" presents an opeolug statement, If desired, ami Introduces 
'atlpulatlona, witnecaea, and material evidence 1« a manner almllar to that followed 
by the TC, except that the TC administer* the oath to all witnesoes and aaka the 
flrat formal question*. The DC then takes oyer direct examination, and the further 
examination of the witness coat Inure la the normal manner. 8re 1405. 

Not*. The accused may_tnke the atand aa a witness In bla own behalf, hut only 
at hla own request. If he electa to remain silent. no comment can be made npon bla 
alienee. If be teat Me* concern Inc certain specifications only, cm** examination by the 
TC and tlie conrt must be limited accordingly. See 148c, 1405(1), and 1&06. When 
the accused elect* to teatlfy, the I>C should announce; 

IK?: The accused elect* to take the stand and testify a* n witness In his 
ow n ttehnlf. His testimony w ill (concern all the charges and specifica¬ 
tions) (be limited to-). 

Not*. The MJ may assume that the accused ha* been correctly advised of hla 
rights to teatlfy. However, when ha consider* it noceawary, ha may, oot of the hearing 
of the court metnhera, inquire of the DC aa to whether the accused baa been adv bed 
of hla rights. or give the explanation below or both (&3A). 

MJ : _, as the accused In this case you have them? rights: 

First, you may be sworn and take the stand as a witness. If you 
do that, whatever you say will be considered and weighed as evidence 
by the court just as Is I be testimony of other witnesses, and you can be 
cross-exam I ned on your testimony by the trial counsel nnd the court. 
(TAe fotloirinff may be uaed if there it more than one a peri fleet Urn: 
If your testimony should concern less than all of the offensea charged 
against you nnd you do not desire to or do not testify concerning the 
others, then you may be questioned about the whole subject of those 
offenses concerning which you do testify, but you wlU not be ques¬ 
tioned about any offcn*oa concerning which you do not testify unless 
the cross examination is relevant to an offense concerning which you 
did testify. 

Second, you may remain silent, that la say nothing at all. You 
have a right to do thJs If you wish, nnd If you do so the fact that you 
do uot take the witness stand yourself will not count against you in 
any way with the court. It will not bo considered as an admission 
that you are guilty, nor can it be commented on In any way by the 
trial counsel in addressing the court. 

Take lime to commit with your counsel and then advise the court 
whether you wish to testify or to remain silent. 

DC: The accused- 

Not*. Should the awmH elect to take the stand as a wltne**, the TC will 
administer the oath and a»k the following preliminary question, after which the 
procedure follow* that of other defense wl meases: 

TC: State your full name, rank, organization, and station. 

ACCUSED:_ 

TC: Are you the accused In this case? 

ACCUSED: Ye*,«ir. 

Not*. When he defense ha* completed It* case: 
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DC: The defence reata. 

Not*. The TC may call or recall witness** in rebuttal; thereafter, the DC 
may call or recall witnesses In rebuttal. Upon completion of any rebuttal testimony, 
the TC should announce: 

TC: The prosecution ha# no further evidence to offer. Does the defense 
have any further evidence to offer? 

DC: It doc* (not). 

None. The MJ may permit or cause the recall of any witness, Including the 
accused, and the reopening of the case by either or both side* for the Introduction 
of testimony prerioualy omitted (140c). 

TC: IkKw the court wish to have any witnesses called or recalled ? 

MJ : It does (not). 

Not*. The right of the tnrmltera of the court to cause the recall of a witness or 
to call for additional evidence la subject to an Interlocutory ruling by the MJ as to 
the propriety therefor. 8*c 34 b. 

roles* the MJ directs otherwise, the TC will conduct the direct and redirect 
examination of wltnr»»r* called by the court In the «ama manner as If the witness 
had been called by the prosecution. However, the MJ may permit the court members 
to question the witness directly, or he may do so himself, at any time after the 
TC has asked the initial formal question*. See 14PMS) for details concerning the 
proper examination of a witness by the court or a member and for limitations which 
the MJ may place on this examination. 

Not*. IWore argument a. the MJ nfoy bold a hearing not of ih«* presence 
of the court for the purpose of discussing pr#qmwd and requested Instruction*. 
See 73. 

TC: The prosecution waive* opciiing argument. (__ .) 

Not*. See 72. The TC has the right to make the opeulng argument, and If any 
argument is made on behalf of the defense, the closing argument. Arguments are not 
required ; they may be oral or written. Either the TC or DC may cal) to the attention 
of the court any matters likely to be overlooked by It, and make any reasonably per* 
Uncut argument on the facts of tlie case and how they relate to the law Involved. 
Oral argument* are recorded verbatim. A written argument will be attached as an 
exhibit for the side which presented It. 

Not*. If there are more thuti one accused, (he cotinnel for each accused may 
make separate argument 

After argiimeiitK or waiver thereof : 

MJ : I-Io* the prosecution Anything further to offer? 

TC: It ha* (not). 

MJ: Uaa the defense Anything further to offer? 

DC: It hiw (not). 

Note. Hefore the court retire* Into closed session the MJ will. In open •••-Ion. 
Instruct the court (Art. 31(c)) 

Not*. If there is an accepted plea of guilty to an offense and a finding of guilty 
has not been entered without vote, the MJ may Invite the attention of the court 
to the fact that no further proof of the offenae to which the plea relates need he 
Introduced by the proaccutlon to warrant a finding of guilty of that offense (73a). 

Not*. The Instruct Iona given by the MJ will necessarily vary In each caae 
because of the different facts and cimunMtance# Involved. The MJ shnll give the 
mandatory instructions required by 73 and Article 31(c) and any additional 
instructions required by the law In light of the circumstances of the case. When an 
Issue Is raised aa to the admissibility of a confession or admission, he should instruct 
the court as to the effect of hi* ruling admitting the statement and the duty of the 
court In this regard. 8ec 140*. In addition the MJ may Instruct, on his own 
Initiative or request of counsel, upon any additional matters which he consider* 
appropriate. For example, see the matters covered in 73c, 74®, and 744. 

Note. The MJ may appropriately conclude hi* Instruction* with the following 
additional charge: 

MJ: The final dot ernri tint ion iin to the weight of the evidence and the 
credibility of the witness** In thin case rests solely upon you members 
of the court. You must disregard any comment or statement made 
by me during the course of the trial which may aeoui to Indicate an 
optuion ns to the guilt or innocence of the accused, for you alone have 
tlie Indc|M»udent rosjNinsibillty of deciding this issue. Kfti-h of you must 
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Impartially resolve the ultimate issue as to the guilt or innocence of 
the accused In accordance with the law, tlie evidence admittetl In 
court, and your own conscience. 

Not*. Th# MJ may provide the court with a finding* work*h*«rt to aaetst the 
court In making Ita finding*. If ownl, the findings work«h«wt ohould be attached to 
tb# record aa an appellate exhibit. 

M J : The court will be closed. 

Nor*. Only the member* of the court will be present during deliberation and 
voting <?4dUl>. if a separate rw»m la provided for deliberation by the member*, 
all member* retire to tht* room. Otherwise, ail pemon* Including the MJ leave the 
* courtroom except the member* of the court. Neither the MJ nor cnanael may conanlt 
wtth the member* In closed NWldA. Advice of the MJ may be sought when nece**ary. 
but the court will be opened and tbe advice will be obtained In open session In the 
presence of both counsel and the accused. Throe proceeding* shall be mad# a part of 
the record. See 74c and Articles 26(h) amt 3b. 

Not*. Whrn tbe court baa been closed the member* deliberate and vote on 
the finding*. 8ee 74 for the method of voting; the number of vote* required, and rule* 
applicable to recunsMvrntlon of tbe finding*. 

Not*. After a general court-martial ha* finally voted on the finding* In cloeed 
session, the court may o|m*u and ask the MJ for mmlatann- *o that It may put th* 
finding* In proper form. <7 i/< I > > Advice may also b# requested la open aeaslon at 
any time before a final vote l* taken on findings In any ca«e of doubt which may 
arise (74e). 

The prestdent. before announcing the fimflngs, may present them to tbe MJ to 
permit him to etamlne them for derm* in form. If It appeara to tbr MJ that the 
coort haa made an amblguou* or tncunelstent finding, he may gtre the court adtli 
tlonal Instruction*. Before doing «o. he should advise both sides of Urn drain- 
stances requiring the additional Instruction* and permit argument thereon. hce 
74d<3) concerning reconsIdrratInn of boding* and 74* regarding correction of 
Incorrectly announced finding*. 

• 

MJ: The court will cotue to ortlor. 

TC: All parties to the trial who were present when the court closed are 
now present (except _). 

NOT*. If the accused l* found not guilty of all apcrifirntlon*, the president 
announces; 

PRES:-—-—, it is my duty as president of this 

court to advise you that the court in closed session and upon secret 
~ written ballot has found yon not guilty of (the) (all) Specifics- 
tion(a) and Charge (n>. 

MJ: The court will adjourn to meet on future call. 

Not*. Only the required fraction of votes should be announced, nut the actual 
number of member* who concurred In the finding* of gwllty (74#). 

PRES; — . — , It U my duty ns president of this court 

to Inform you that the court in closed session and ui*m secret written 
ballot (two-tbirds) (ail), of the memliers present at the time the vote 
was taken concurring In each finding of guilty, finds you: tOf (ail) 
the Specification(s) and Charge(s); Guilty) [Of Specification 

-Charge -: (Guilty) (Not guilty). Of 

charge -: (Guilty) (Not guilty). Of Specification 

-* Charge .-Guilty, except the words 

*- * and * -. w (, HUbsti luting therefor. 

re*;*vt!vely, the word* "_* and M _," of the 

excepted words, not guilty, of the substituted words, guilty). Of 
Charge-: (Guilty) (Not guilty, but guilty of a viola¬ 
tion of Article_) ]. 

Not*. If the accused haa been tried by the MJ alone and only general finding* 
ar* involved, tb# MJ wfU announce a* ll*(#d below. For apodal finding* see 741, and 
appendix 8/. 

MJ: --. It is my duty os military Judge to advU* you that 

this court finds you not guilty of (the) (ail) Specification(s) and 
Clmrge(s). The court will adjourn to meet on future call. 
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MJ: f It in my duty an military Judge to inform you that 

this court finds you: lOf (ail) the Specification (a) and Charge(») : 

Guilty] [Of Specification - Charge -: 

(Guilty) (Not guilty). Of Charge-—: (Guilty) (Not 

Guilty). Of Specification__ — ■ ■ , Charge-: 

Guilty, excel* the words 44 ---" and * - H 

(, substituting therefor, respectively, the words M - 

and H ___", of the excepted words, not guilty, of tho 

substituted words. guilty). Of Charge -J (Guilty) 

(Not guilty, but guilty of a violation of Article --—-*))» 

Norn. For further Instruction* an to the form* of finding*, m 74 b nnd o *, for 
rumple of proper finding*, ana the pertinent portions of 158 and appendices 10<* und 
15a. 

MJ: The court will now hear the personal data concerning the accused 
shown on the charge sheet, and any other Information from his per¬ 
sonnel mordi* relevant to sentencing and will receive evidence of 
previous convictions, if any. 

TC: The first page of tho charge sheet show* the following data concern¬ 
ing the accused:- 

TC: Does the accused have any objection to the data ns read? 

DO: (lie does not.) < The accused objects to-) 

Note. If any of the data aw In error, correction* should be made. Error* 
claimed by the accused which the TC la not readily able to verify will, tf of minor 
importance, he noted In the record and no farther action taken upon them; tf of 
material importance the MJ may direct verification of tho error claimed before 
the court proceed* to vote upon the sentence. 

Nora If the TC ha* no evidence of admissible previous conviction*, lie »hould 
•tat*; 

TC: I have no evidence of previous convictions. 

None. If the TC ha* evidence of admissible prevlou* conviction*. It I* marked, 
offered In evidence, and admitted la the «u»» manner as prescribed above for other 
documentary evidence. See 75b(2). 

Nora. At thl* time the TC may present to the MJ any personnel record* of 
the acetified or coplea or aummarlc* thereof aa provtded in paragraph 75<f, The 
MJ will determine what Information from these record* I* relevant to the Imposi¬ 
tion of an appropriate sentence. If before court members, the TC will read the 
relevant Information to them or have the document* marked a* exhibits, made a part 
of the record, and presented to the court members. 

Not*. Thl* I* the proper time for counsel to Introduce matter In aggravation, 
tf admissible (*ec 751(3)), and matter in extcouatlon or mitigation ami for the 
accused to make a *tatcmcnt if he desires 7Be). 

Nora. The MJ may assume that the accused ha* teen correctly advised of hi* 
right* to testify. However, when he consider* It necessary, he may. out of the 
hearing of the court members, inquire of the DC aa to whether the arettsed ha* been 
advised of his rights, or give the explanation below, or both (53h) : 

MJ: f you arc advised that you may now present evldoftce 

In extenuation or mitigation of the offense(a) of which you aland 
convicted. You may, if yon wish* testify under oath ns to then© mut¬ 
ters, or you may remain silent, in which ense the court will not draw 
any inference* from your alienee. In addition, you may, If you wish, 
make an unsworn statement in mitigation or extenuation of the 
offense(8) of which you stand convicted. This unsworn statement is 
not evidence, and you cannot be crotw-oxnmlned u\un\ it, but the proa- 
Hecution may offer evidence to rebut anything contained in the state¬ 
ment. The statement may be oral or In writing, or both. You may 
make It yourself, or it may be tnnde by your counsel, or by both of 
you. Consult with your counsel and advise the court what you desire 
to do. 

DC: The accused-—-- 

Nora. Any oral statement made by the accused or his counsel will he recorded 
verbatim. Any statement submitted in writing need only he attaehed a* a defrnsa 
•xblblt. 
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Nor*. After presentation of matter* In extenuation ami mitigation by Um 
defense and rebuttal by the prosecution. If any, counsel for both aides may present 
argument for an appropriate sentence. See 75e. 

Nora. Refort dosing the coart for deliberation and voting on the sentence, 
the MJ shall Instruct the court as required by 70*41) and any other matters re¬ 
quired by law. In addition the MJ may Instruct, on his own Initiative or request of 
counsel, upon any additional matters which he considers appropriate. For example, 
tee the various other matters remained tu 70. lie may provide tlie court with a 
sentence work sheet similar to that In appendix 13 to assist the court In formulating 
Its sentence, but If used It should be appmdrd to thr record as an appellate exhibit, 
si for rules relating to rehearing* and new and other trials. 

MJ : The court will Ik> close**!. 

Nora. Only the members of the court will be present during deliberation and 
voting (70*(2>). For this purpose, the mruit^ni may retire to another room or all 
persons other than the members may be cleared from the courtroom. The MJ should 
not eoter this closed session for any reason; however, the court may be given addi¬ 
tional Instructions in open session when It so requests or when the MJ considers 
It appropriate (70*(4)). 

Nora. See 76b(2t concerning the method of voting. 7tib(S) for the number 
of votes required, and 7Od regarding sentence rrconaideratlon. 

Nora. The sentence must be within the maximum limits prescribed In chapter 
XXV. As to rebearings and new and other trials, see Bid and Article 03, The court 
will adjudge a mingle sentence for all the offenses of which thr accused was found 
guilty. A separate sentence must be adjudged for each accu»ed. 

MJ: The court will come to order. 

Not*. The president, before announcing the sentence, may present It, In writing, 
to the MJ for his examination. If the MJ note* any ambiguity or appnrent Illegality, 
ho should bring the Irregularity to the attention of the court, See 7de concerning 
reconsideration of sentence. 

TO: All the parties to tlic trial who wore present when the court dosed 

are now present (except_). 

PRES:-, It la my duty an president of thin court to Inform 

you that the court In closed session and upon secret written ballot, 
(two-thirds) (three-fourths) (all) of the members present nt the 
time the vote was taken concurring, sentences you:_ 

Not*. It Is customary for the accused to stand Immediately before the o«cvr 
announcing (be sentence. 

Not*. As In the case of finding*, only the required fraction of votes should be 
announced, not the actual number of members who concurred In the sentence. 

Nora. See 70c concerning the action of the MJ on any ambiguous or illegal 
sentence, sentence reconsideration, and correction of any Incorrectly announced 
sentence. 

Not*. If the accused has beru tried by the MJ aluue the MJ announces : 

MJ: --♦ It ia my duty mh military Judge to Inform you that this 

court waloiiora you to_. 

MJ : Has the prosecution any other rases to try at this time? 

TC: I have nothing further* 

M J : The court will adjourn to meet on future call. 

c. CONTEMPT PROCEDURE* See 11S and Article 48. 

Not*. The following is applicable to general and special courts martial. 
Not*. When It becomes necessary for a court to take summary action on a 
contempt (118a), an example of Its proceedings would be: 

MJ (PRES) : Tlie proceeding* In the case now before the court will be 
ffttupeuded. -, you (have used menacing words and ges¬ 

ture* In the presence of this court) (have disturbed the proceedings 

of this court by (riotous and) (disorderly conduct) (_). 

As the record will show, you (have been warned repeatedly about 
your conduct) (have persisted in disturbing the proceedings of this 

court) (-). For example, you (have threatened the court 

with action you will take against It because of Its rulings;) (have 
been contemptuous and insolent In your objections and arguments;) 

( - ). 


App 

A r rum*nt* 


Sentence 

Instructions 


Court dosed 
for Mnitnrt 


Voting on 
sentence 
Limitation 
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Court opens 


Sentrnn 
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MDtcnr* 


Adjournment 


Advising 

offender 
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Votin* on 
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•co non 


Hold inf of 
contempt and 
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Protmliiift in 
reviaion 


•—directed by 


APPENDIX 8 

You now hare nn opportunity to nbow tuaw why you nhould not 
bo hold In contempt 

Not*. After hearing pertinent argument and evidence. If any. the following 
ruling will be made : 

MJ: The court hold* you (not) guilty of contempt laud adjudge* the 
following punishment: (to pay to the United States a fine of $50 
and to be confined at hard labor for 10 day*) (-)). 

Not*. In a court-martial with member*, the following procedure la applicable 
after evidence. If any, baa been presented, pertinent argument* have been beard, 
and such Inatnietlom have been given aa will enable the wembera to understand 
tho Issue before them and the legal standard! and procedure by which they wUl 
determine It If objection la nuido to the preliminary ruling (USb) : 

MJ (PRES) : Subject to objection by any member of the court, It Is my 
ruling that you should (not) be held In contempt. 

Nora If, aa a result of a ruling of the MJ or the president of a special court* 
martial without a MJ that ta not objected to, three baa been a preliminary determi¬ 
nation that the person involved not be held in contempt* the court will resume Its 
regular proceeding*. 

Not*. If any membrr objects to a ruling of the MJ or the president of a 
special court martial without a MJ, the court will doe* and determine by majority 
vote whether the ruling shall be sustained. See 118b. A tie Tote shall be a determi¬ 
nation in favor of the person Involved. 

Nora. If, as a result of the vote of the court or a ruling of the MJ or the 
preeident of a special court martial without a MJ that Is not objected to, there has 
been a preliminary determination that the person Involved be held In contempt, the 
MJ, or the president should give any Inst ructions he considers appropriate, and the 
court will determine In closed session whether the person Involved should be held 
In contempt, and, in the event It so determines, will assess a punishment. See 118a. 
Thereafter, the court opens and : 

PUES: It U my duty as president of thU court to Inform you that the court. 
In closed nefwlon and upon Hccret written ballot, lha# held you not guilty 
of contempt of this court] [two-thirds of the members* present At the time 
the vote was taken concurring, holds you guilty of contempt of this court 
And also In clc**ed wewlon and upon secret written ballot two-thirds of the 
members present at the time the vote was taken conc u rring, adjudges the 
folowiug punishment: (To pay to the United States a line of WO and to be 

confined at hard labor for 10 day*) (-)]: 

M J1 PRES) : Proceed with the case. 

d. REVISION PROCEDURE. See SO and Article G2. 

Not*. The following Is applicable to general and special courts martini, and 
should be modified wheu these proceedings are conducted by a MJ alone. 

(MJ) < PRES) : The court will come to order. 

TO: All parties who were present w*hon the court adjourned are now pres* 

f*it (except __). (Additionally, the following are 

present in the capacity indicated: -.) 

Not*. No mention need be made of those who were not present at the close 
of the previous session unless they are now present. No member will sit In revision 
proceeding* who was not present at the doss of the Inst session attended by mem¬ 
bers, but all members who were present at the last session should lie there. However, 
valid proceedings may be conducted when a quorum Is present, if any absent mem¬ 
ber or members have been properly excused. Bes 41<f(4) and Article 28(a). See 80b 
regarding the presence of other parties to the trial and tho requirement that pro¬ 
ceedings tn revision may be taken only by the MJ who adjudged the findings and 
sentence. If trial was by MJ alone. 

TC: Tlicwe proceedings In revision lmvo been (directed by the following 

com mun lent ion: __ . which will be Inserted at thl* 

point In the record) (undertaken by tho court on It* ow*n motion in 
order to-)♦ 

Not*. The MJ, or the president of a special court martial without a MJ 
should gtve the eourt any Instructions necessary for the proper accomplish went of 
the revision action, and he also may be requested by the court to giro additional 
Instructions concerning pertinent matter about which It is In doubt (80c). The case 
will not be reopened by calling witnesses or otherwise. 
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OUlDt—TRIAL PROCEDURE 


App U 


(MJ) (PRES): Tbo court wlU be closed. 

Non. After deliberation, action, and voting at U appropriate, the proceeding* Court rote* 

continue. 

(MJ) (PRES) : The court will come to order. 

TC: All partle* who were present when the court t-loNcd are now present 
(except -). 

PRES: The court in closed aessloti nnd u|*m secret written tmllot, (two- Ntw •"**«*■ 
thirds) (all) of the member* present at the time the rote wn« 
taken concurring in each finding of guilty* revoke* Its former 
finding* and substitutes therefor tlie following findings:_ 

Nora. The finding* should then be announce In one of the forma prescribed 

la appendix rtb. 

PRES: The court in closed Pension nnd u|*on secret written ballot, (two- New Sentence 
thirds) (three-fourths) (nil) of the memlient present at the time the 
vote wan taken concurring, revokes It* former sentence aud substi¬ 
tutes the following therefor:_ 

Nora. Tlie aenfence ahould be atated in one of the forma prescribed In appendix 

IS. 


PRES: Tlie court was dosed mid upon secret written ballot, (a mnjority) Adherence t« 
i two thirdsi (three-fourths) (nil) of the members concurring former actio* 
the court adheres to Its former - 

(MJ) (PRES) : The court will adjourn to meet on future call. Adjournment • 

N'-rx The record 1* authenticated In the aame manner a* the record of trial. 

See appendix 9b. 


e. FORM FOR REQUEST FOR TRIAL BEFORE MILITARY JUDGE ALONE 


Headquarters, 

United States of America 

T. 


Request for Trial Before Military 
Judge Alone (Art. 10. UMOJ) 


I have been Informed that (name and rank of Military judge) in the military Judge 
detailed to the court-martial to which the charges and aperlflcfitions jicndiug against me 
have been referred for trial. After consulting with my defense counsel, 1 hereby request that 
the court bo comjtoxed of the military judge alone. I make this request with full knowledge 
of my right to be tried by a court-martial cotiqioscd of (commissioned) officers (and 
enlisted personnel). 

_, 10 _. _ 

(Dated) Accused 

Prior to Uie signing of the foregoing request, 1 advised fully tlie above accused of 
bis right to trial l**fore a court-martial com potted of (com m f cloned) officers (and of bis 
right to have such court constat of at least one-third enlisted members not of his unit upon 
his request >. 


(Dated) Defense Counsel 

Argument la (not) requested. - 

Trial Counsel 

I approve (disapprove) the foregoing request for trial before me alone. 

_, 10 __ _ 

(Dated) Military Judge 


/. SAMPLE FORMAT FOR SPECIAL AND GENERAL FINDINGS 


United States of America 

T 

Sergeant Jean Birdbath: 

OOCMXMXX). US Army, Company A, 
2nd Battalion, 2d Infantry. 


Headquarters, III Corps, Ft Hood. 
SPECIAL AND GENERAL FINDINGS 
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App 8g APPEN01X 6 

On 7 January 1070 charges wore preferred against the accused, Sergeant Jean 
Blrdbath, 000-00000, alleging desertion on or about 15 August 1008 from Ids organisa¬ 
tion, to wit: Company A, 2d Battalion, 2d Infantry, located at Ft Hood, Texas, 
until be waa apprehended on or about 28 December 1000 In violation of Article 85, 

ucmj. 

On 15 January 1970 the accused was served with a copy of the charges, which 
were referred to trial by general court-martial by the Commanding General, HI 
Corjw. on 12 January 1970. Thereafter, the accused, after consultation with counsel 
and knowing the Identity of the military Judge, requested in writing under Article 
16(1) (B), UCMJ, that be be tried by n court cotnjioKed only of a military judge. 

On 15 February 1970 the accused having appeared with counsel, entered a plea 
of not guilty to desertion but guilty to the lesser Inelttded offense of absence without 
leave. In violation of Article 86, UCMJ. 

The Issues raised by said pleading wxr© duly beard before this court on 16 Febru¬ 
ary 1970 and evidence received from the Government and the accused. 

This court decides and finds as follows: 

SPECIAL F1XDH998 

1. The accused. Sergeant Jean Blrdbath, at all the times herein mentioned was 
and now U a member of the United States Array. 

2. The accused, Sergeant Jean Blrdbath, did on 15 August 1968, absent himself 
without proper authority from his organization, to wit: Company A, 2d Battalion, 
2d Infantry, located at Ft nood, Texas. 

3. The accused, Sergeant Jean Blrdbath, Intended at the time of absenting* himself, 
to remain away permanently from his organization. 

■4. The accused. Sergeant Jeon Birdbath. remained so absent until 28 December 
1969, w hen he was apprehended at San Francisco, California. 

5. The testimony of Sergeant Richard Roc, a witness for the defense, w*as un¬ 
worthy of belief. Sergeant Roe, a friend of the accused Mated that accused told him 
he Intended to return to his unit after a short absence. Sergeant Roe’s answers were 
given In a halting, hesitant and evasive manner. His friendship for the accused, 
hi* demeanor on the stand, and inconsistencies In his testimony convinced me that 
he w as not telling the truth. 

6. Prosecution evidence aupportlng the element of Intent to remain absent per¬ 
manently was most compelling. It was shown that the accused attempted to dispose of 
his uniform at the time he absented himself; that he used an assumed name during his 
unlawful absence; that he accepted permanent civilian employment, and that he 
expressed dissatisfaction with military service. 

7. Upon the evidence In this case the accused Is guilty beyond reasonable doubt 
of desertion terminated by apprehension as charged In the specification of the charge. 

GENERAL FINDINGS 

Sergeant Blrdbath, It is my duty as military Judge to Inform you that this court finds 
you of the specification and charge: Guilty. 

Dated: 17 February 1970. Owoorr Haix 

Military Judyr 

ff . SUMMARY 

The summaries of records of the accused for presentencing purposes (75d) will 
be authenticated as follows: 


CERTIFICATION: I certify that I am the ofilcial custodian of the personnel 
records of the above-named service member and that the above information has 
been truly and accurately extracted and summarized therefrom. 

Typed name, grade, and i*j«iUon of custodian 

Signature of Custodian 
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Appendix 9 


GUIDE FOR PREPARATION OF RECORD OF TRIAL BY 
GENERAL COURT-MARTIAL AND BY SPECIAL 
COURT-MARTIAL WHEN A VERBATIM RECORD IS 
PREPARED 


«. RKCOKI) OF TRIAL 

NOISS. Erasure# or interlineations should be initialed by those who £*•••*•■ 
authenticate the record. 

Pa ires will be numbered at the bottom; margins of 2*4 inches will be * ,Ur|r,,, * 
left at the top to penuit binding, and 1 Inch at the bottom and left side 
of each itftge, using legal size paper. 

Words on the margins of this np|x»ndix are not part of the form of Marginal n»ua 
record. 

As a general rule, all proceedings in the case should be recorded ver- Rer * rd 
bat iuL including oral argument*, subject to the Instructional notea and romp,eU 
examples shown In appendix 8 and herein. Also see 39c, 57g(2), and 73 d In 
this connection. 

This appendix is not a complete record of trial. It is to be used by the 
reporter and trial counsel as a guide in the preparation of the completed 
record of trial in all general and special court-martial cases in which a 
verbatim record Is prepared. See 82 for instructions pertaining to the 
preparation of a record of trial by general court-martial and 83 for In* 
structlona pertaining to the preparation of a record of trial by special 
court-martial. The reporter and trial counsel should also consult appendix 
8. as it shows the manner In which many items of procedure should be 
recorded. 

RECORD OF TRIAL ***• 

of 


(Ia*t n«Df, flret it am#*, ntlddla Initial) (Service number) (Rank or grade) 


(Organisation and armed force) 

by 


(Station or abtp) 

COURT-MARTIAL 


Convened by_ 

(Titla of convening authority) 


(Command of convening authority) 

Tried at 

-on - 19— 

(in ac* or placee of trial) (Date or daice of trial) 

Rom. The title ahouid be followed by an Index. The form for thte Index will 
be as prescribed in publication* of the Secretary of a Department.However, ft abould 
com Important phaeea of the trial, wllneneen who teetifled. and exhibit* that are 
appended to the record. 
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App fa 


Capita of record 


Receipt for record 


Certiftrote in 
lira of receipt 


Convening order* 


Ar counting for 
peraonnel 


Preoence of 

aerated 

Swearing 

reporter 


Time of eeaaion 


APPENDIX 9 

copras or rktord 

-copy of record funilftbed the accused as per attached certifi¬ 
cate or receipt 

-copy (lea) of record forwarded herewith. 

RECEIPT VOH COPY OF RECORD 
I hereby acknowledge receipt of a copy of the above-de^ribod record 
of trial, delivered to me rtt ■ - this-day of 


(Signature of accused) 


CERTIFICATE 


---, IP-. 

(Place) (Date) 

I certify that on this day delivery of a copy of tin* nbove-dte«crlbcd 
record of trial, including all exhibits admitted In evidence or descriptions 

thereof, was made to the accused, - at -- 

(Nnme of necjisod) (Place of 

-. by- 

delivery) (Means of effecting delivery, i.e., mail, messenger, etc.) 

and that the receipt of the accused had not been received on the date this 
record wits forwarded to the convening authority. The receipt of the ac- 
ciiHed will J>c forwarded ns soon us it is received. 


(.Signature of trlul counsel) 

Proceedings of a - court-martial which met (at) 

(on board) ._, at_ b09t«, _ 10 _, 

pursuant to the following orders: 

Note Here innert a copy of the order* convening the court «ml copse* of any 
amending order*. Any request of an enlluted arctued for eulUted rourt member* 
will be Inserted Immediately following the convening order*, together with any 
declaration of the nonavailability of much diluted peritona «.H6c(2l). 

Any request for trial by military Judge alone (AM (2). Olg) or statement that 
qualified defence counael (dc) or military judge (Ifth) could not Ik* obtained will 
a!»o tie inserted at tbl* point. 


PERSONS PRESENT 
PERSONS ABSENT 

Note. Lift military Judge. If any. and all member* of the court, prosecution, nnd 
defense a* present or absent, a« announced by the trial counsel. The record of aa 
Article 39(a) oetudon or trial by the military Judge alone need only reflect tbat the 
member* are absent and need not tl«t the absent member* by name. Only rank or 
grade and name »boald be *h«wo ttnlpMi aervlce number Is necc**ary to distinguish 
between two person*. 

Hie following named accused < waft) < were) present: _ _ 


Tlic detailed reporter, _, (was sworn) (hud previ¬ 

ously l*»cn sworn). 

Note. The remainder of the record of trial follow* the actual proceeding* ta 
court. The reporter record* all the proceeding* verbatim, subject to the instruction* 
set forth In appendix 8 and herein. 

Note. The reporter abould note and record the time and date of the beginning 
and ending of each oration of the court. Including the opening and doting of the 
court during trial. For example * 

The (court) (aceadoo) waa called to order at _ hours, ■■■ l©-. 

The (court) (ae«*ion waa) (adjourned) (recessed) at_hour*,_ 19_ 

The court (rioted) (opened) at_hour*,_19— 
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GUIDE—VERBATIM COURT-MARTIAL RECORD 

Nora. It 1* not uaceoaary io record verbatim the oath actual!/ uaed. whether 
It bo administered to a wltnews. a challenged member, the military judge, counsel, 
or the court member*. Keptrdlex* of the form of oath. affirmation, or ceremony h/ 
Which the conscience of the wltmwa la bound <md; app, *5), on 1/ the fact that 
a wltneae took an oath or affirmation la to be recorded. However, If preliminary 
Qualifying Question* are naked a wltnes* prior to the admin tat rat Ion of an oath (see, 
for example, 1485), the questions and anawera should be recorded verbatim. Three 
preliminary quoatlona and anawera do not eliminate the requirement that an oath 
be administered. The following are example* of the recording of the Administration 
of vnrlous oaths. 

The detailed Interpreter, , (was sworn) (Imd 

previously Ikeru sworn). 

The (members of the court) (the military Judge) nud the personnel 
of the prosecution find defense (were sworn) (had previously In^n sworn). 

(The challenged mom her was wwurn to testify concerning Ids corni*- 
tency to act as a member of the court, and testified as follows:) 

Kora. After the reporter la sworn, he will record verbatim the atatementa 
of the trial counatd with reapect to tha presence or absence of personnel of the 
court, counsel, and thr accused. The reporter should note whether, when a wltnewa 
Is excused, he wlthdrawa from the courtroom or. In the case of the accused, whether 
he resumes his seat, similarly, If the military judge excuses a member aa a result 
of challenge and the member withdraws the reporter should note this fact in the 
record. In a special court-martlal without a military judge, If a challenged mem¬ 
ber wlthdrawa from the court while It vote* on a challenge, U excused aa a result 
of challenge, or resume* hla Mat after the court has voted on a challenge, the 
reporter should note this fact In the record. 

Examples of the manner In which such facta should be recorded ore aa follows: 

Tin? (witness withdrew from the courtroom) (nreused resumed his 
sent at the counsel table). 

-»■ the challenged member, withdrew from the 

court 

■ resumed his seat as a member of the court 

Norm. The testimony of a witness will be recorded verbatim In a form similar 
to that sot forth below for a prosecution wltaeaa: 

-was called ns a witness for the prosecution, 

was sworn, and testified ns follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. Btnte your full name, (etc.)_ 

A_ 

Q-? 

A_ 


CROSS-EXAMINATION 

Questions by the defense: 

Q.-? 

A__ 

REDIRECT EXAMINATION 

Questions by the prosecution: 

Q-? 

A__ 

It ECHO SB EXAMINATION 
Questions by the defense: 

Q---? 

A. __, 


App fa 

Administrate* 

•f oaths 


Accounting for 

personnel daring 
trial 


Recording 

testimony 
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EXAMINATION BT THE COURT 

Question* by (the military judge) (court member’s name): 

Q---1 

A. _- 


REDIRECT EXAMINATION 
Questions by the prosecution: 

Q-? 

A. _. 


RECROSS-EX AM IX ATION 


(Marine* and 
Articl# S$(m) 
Miiiau 


Military 


Military Jadjr* 


President 


Form 


Questiotift by the defense: 

Q -? 

A_ 

Note Out-of court bearing* and Article 39(a) sessions aliould be recorded 
and Incorporated In lb© record of trial. Re© 53d ami 570(2). 

6. AUTHENTICATION OF RECORD OF TRIAL 

til fly general or special court martfal with member* and a military 
fudge 


(Captain) (Colonel)_ 

Military Judge for (LTJG) (1 LT). • _ _Trial 

Counsel, lK*catH9e of (death) (disability) (absence) of the 

military Judge) (or (LCDR) (Major) •_, a 

memlH>r In lieu of the military Judge and trial coUBMd be¬ 
cause of (death) (disability) (absence) of (lie military judge, 
and of (death) (disability) (absence) of the trial-counsel] 
(2) tty general or *pcciat court-martial consisting of mtly a military 
judge 


■ I) •_ 

Military Judge |or (LTJG) (1 LT),»_„ Trial 

Count*'), l*enu*o of (death) (disability) (Absence) of the 
military Judge] for the court rei*>rt©r in lieu of the military 
judge and trial counsel lava use of (death) (disability) (ale 
sence) of the military judge and of (death) (disability) 
(Absence) of the trial counsel) 

(8) fly special court-martial without a military fudge _ 


(ODB) (LTC) •_ 

President (or (LTJG) (1 LT) •_ 

Trial Counsel, because of (death) (disability) (absence) of 

the president) for (LT) (CFT) • _ 

a member lti Hen of the president and the trial counsel l>c* 
caiiso of (death) (disability) (absence) of the president and 
of (death) (disability) (absence) of the trial counsel] 

•Note. The further Identification of members, MJ. or counne) as to grad© 
organisation, ftc.. will be as Indicated In the orders convening the court. If there 
la any change therein, the Identification should show the present grade and 
organisation followed by rm»rijr 

e.. EXAMINATION OF RECORD BY DEFENSE COUNSEL 

Nora. When the defense counsel has examined the record of trial prior to It* 
being forwarded to the convening authority, th© following form La appropriate: 

M 1 have examined the record of trial In the foregoing case. 


(Captain) (Lieutenant) _— ---, Defense Counsel” 
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GUIDE—VERBATIM COURT-MARTIAL RECORD App 9f 

d. CERTIFICATE OF CORRECTION 

_19__ 

United States For * 

• v. 


The record of trinl In the above case, which waa tried by the 

... court-martial convened by-, dated_ 

19—, (at) (on hoard) _, on_ 19 _, is cor¬ 
rected by the Insertion on |wgo_, Immediately followlug iiue . 

of the following: 

*Tho detailed rei>orter f , w aa sworn.” 

Thin correction is made because the rejiorter was sworn at the time 
of trial but a statement to that effect was omitted, by error, from the 
record 

Notic. Th« certificate of correction la authenticated at» Indicated above for the 
record of trial In the case. 

Copy of the certificate received by me this _ day of 

-,19- 


(Signature of accused) 

Not*. Tlie certificate of correction will be bound at the end of the original 
record Imm^lJntvIj before the action of the convening authority. 

e. ARRANGEMENT OF ORIGINAL RECORD WITH ALLIED PAPERS. 

See 82b (5) concern Inf n pondages to the record of trial. When forwarded to the 
appropriate Judge Advocate General, A record of trial by general or special court- 
martial will be arranged In the sequence niqulnd In publications of the Secretary of a 
Dept rtmciit. 

/. ADDITIONAL COPIES OF RECORD. 

A copy of the record of proceedings In court. Including copies of all exhibits re¬ 
ceived in evidence or description* thereof will be prepared for each accused. In general 
and special coart-martial cases In which the sentence adjudged affect* a general or 
flag officer, or extends to death, dismissal, dishonorable or bad-conduct discharge, or 
confinement for one year or more, two additional complete copies of the record will be 
prepared. In this connection, see 406(2), 82, and S3o. When copies of the record are 
required to l*» forwarded to the convening authority or to the appropriate Judge Ad¬ 
vocate General they will be Imtind separately and inclosed with the original record 
of trial. In this connection, nee 82 jm2). 


Corrrclion 
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Appendix 10 

GUIDE FOR PREPARATION OF RECORD OF TRIAL BY 
GENERAL COURT-MARTIAL AND BY SPECIAL 
COURT-MARTIAL WHEN A VERBATIM RECORD IS 
NOT PREPARED* 

a. RECORD OF TRIAL WITH A MILITARY JUDGE 

♦ 

Not». See first thre© marginal note* at beginning of appendix tk». If a verbatim record l« not 
prepared (so© 7. 826 ( 1 ), and 886 ), a »uinmarixetl report of tmtimony, objection*, and other pro* 
tending* la permitted. In the event of an acquittal of all charge* and apeclflratlun*. or termination of 
the proceeding* prior to finding* with prejudice to the Government, the record may he farther 
©nmmarlted and need only contain sufficient Information to eatabllah lawful Jurisdiction over the 
accused and the offense*. 

The procedure in *peclal court* martial will follow that provided In regulation* of the Secretary 
of the Department which will, *o fur a* practicable, conform to that prescribed In appendire* go and • 
66 for trial* by general courts-martial. Reo 78 and 7fl. Thl* appendix la to be u»ed a* a general guide; 
the actual record mny depart from It In numerous particular*. The manner of aunifUJirising several 
Item* of procedure 1* shown In appendix Pa. 

NOT* All record* of trial ahould begin a* follow* : 

RECORD OF TRIAL Tiu * 

of 


(Lust name, first name, middtp Initial) (Service Number) (Grade) 


(OrKiiiii/.nf ion and armed force) (Station or ship) 

by 

_ _ COURT-MARTIAL 

Convened by _ 

(Title of convening authority) 


(Command of convening authority) 

Tried at 

_on_19_ 

(Place or places of trial) (Date or date* of trial > 


receipt 


COPIES OF RECORD 

copy of record furnished the accused a a per attached Cm***«* 

retard 

copy (lea) of record forwarded herewith. 


RECEIPT FOR COPY OF RECORD 

I hereby acknowledge receipt of a copy of the abovedcacribed record far 

of trial, delivered to me at_tbla_day of t r * c#r4 

19_ 


(Signature of accused) 

PROCEEDINGS OF A _ COURT-MARTIAL 

(1 ) ARTICLE 39(a) BKS8IOS . The summarised record of an Article Articl* if (a) 
59(a) session should proceed as follows j 

•But ©ee $26(1) and 636 as to the authority of the Secretary of a Department. 


A10-1 
























11030 


App lOo 
Connnini 


FEDERAL REGISTER 


APPENDIX 10 



Tim* of 8«*ofc>n 


Military Jwdg* 


•bo«nt 


The military judge called the Article 39(a) session to order (at) 

(on board) , at_hour* --, 19—, 

pursuant to the following orders: 

Not*. IIcrr Insert a copy of tbe convening order* and copies of any amending 
order*. Any request of an cnllttad accused for enlisted court member* will bs 
Inserted Immediately following the convening order*, together with any declara¬ 
tion of the nonavailability of such enlisted persona. Any request for trial by the 
military judge alone (&3d(2), dip) or etateineDt that qualified defense counsel 
(fie) or military Judge (10b) could not be obtained will also be Inserted at this 
point. 

Nora. The reporter should note and record the time and date of the beginning 
and ending of each session of the court. 

For example: 

The session wnn called to order nt _hours*- 

19_ 

The scsMlon (adjourned) (reomsed) at-hours,- 

19_* 

PERSONS PRESENT 
PERSONS ABSENT 


Accnsad and 
defense cosnecl 
present 
Swear far 
reporter t 
Interpreter 

Qualification 
of prosecution 
counsel 

Prior partici¬ 
pation of 
prosecution 
counsel 


Inquiry 

concerning 

Article 

**(b> 


Qualification of 
defrruie counsel 


The accused and the following (regularly detailed defense counsel 
and am*Kant defence counsel) (counsel introduced by him) were present: 

The following detailed (reporter) (and) (Interpreter) (was) (were) 
(had previously been) sworn: 

Nora. Applicable only when a reporter or interpreter I* used. 

The trial counsel stated Unit the legal qualification* and statu* a* 
to oath* of all members of the prosecution were correctly stated In the 
convening orders except as Indicated below. 

The trial counsel further stated that no member of the prosecution 
had acted a* investigating officer, military Judge, court member, or as 
a member of the defense in this case* or as counsel for the accused nt a 
pretrial Investigation or other proceeding Involving the *nme general 
matter except as Indicated twdow. 

Not*. If a member of the prosecution I* disqualified because of prior partlcb 
patlon. the disqualifying fact will be shown, together with the action taken under 
Qlc. 

Tbe military Judge ascertained that the detailed defense counsel had 
Informed tbe accused of hU right* concerning counsel as set forth In Article 
3S(b). The military Judge asked the accused If he understood that he had 
the right to be represented by civilian counsel If the accused provided him; 
that he had the right to be represented by military counsel of hi* own 
selection If reasonably available, and that if be did have counsel of hi* 
own selection, hi* detailed defense counsel and assistant defense counsel 
would act as associate counsel If the accused so detdred. 

The accused responded that he understood bis right* with respect to 
counsel. 

The defense counsel stated that the legal qualifications and status 
as to oath* of all member* of the defense wore correctly stated In the 
convening orders except as indicated below. 

Not*. Legal qualification* of a coon**! for the defense not shown In the conven¬ 
ing order*, including individual coon**], will be shown. If the detailed defen** 
counwi of a special court martial which could not adjodg* a bad conduct discharge 
was not qoaiKM under Artlcl* 27(b), the record should reflect that the accused 
had been afforded the opportunity to he represented by qualified counsel and he 
bad declined or that qualified counsel could not be obtained. 


Prior partklpaties Tbe defense counsel stated that no member of the defense had acted 

«ua**T** ** *** • ccn * er » * member of the projection. Investigating officer, military 

judge, or member of the court in thla case except as indicated below. 
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Not*. If a member of tbe defense ha* acted a* a member of the prosecution, 
the record will abow tbnt he waa excuaed and withdrew from the court. If a member 
of the defense acted In another capacity, the record will abow that the military 
judge explained to the accused thnt thla counsel could represent him only at hla 
express request, and that the acctwed so requested, or that suitable action waa 
taken, either by excusing the particular counsel or by adjournment pending the 
procurement of a counsel satisfactory to the accused (fll/<4)). Appendices 8a and 
8b show the procedure to be taken. 

The following detailed member* of the defence were exeused by the 
military judge at the expretm reqw*t of the accused:--—— 

The military judge, and the pcnantmel of the prosecution and defend* 
who were not previously aworn In Mccordftuce with Article 42(a) were 
fivvom. 

The prosecution and each ircUAd were extended the right to challenge 
the military judge for CRoae. 

The military judge was (not) challenged for cause (by-) 

(on the ground that ----). 

Nora. The record should show the grounds for the challenge, a summary of 
evidence presenti-d. If any, and theactloo taken. 

The military judge ascertained that the Accused bad been advised of 
bln right to request trial by the military judge alone and thnt the accused 
did not desire to submit such a request. 

Nora. If the accused requests trial by the military judge alone, the action 
on the rrqtu*«t should be Indtrated as follows: 

The military Judge (approved) (disapproved) the accused's request 
thnt he be tried by the military Judge alone. 

Nora. If the military Judge approved the accused’s request for trial before 
the military Judge alone, the record should reflect, “Tbc Article «0<a) session was 
terminated and the military Judge announced thnt the court was assembled.” The 
proceedings following assembly should then be summarised, using the applicable 
portions of ttds guide. Appendix lOo(2). 

Nora. If the military Judge disapproves the accused * request for trial by 
the military Judge alone, the fact of such disapproval must be recorded, and If 
the military Judge give* any reason for the disapproval, the reason should be 

sum mar lard. 

Nora. When the accused docs nut *ubralt a request for trial before the military 
Judge alone or such request Is disapproved, the continuing proceeding* would be 
tutnfttnrired as follows: 

Note. If the accused Is an enlisted person : 

The trial counsel announced that the accustnl had (not) made n re¬ 
quest In writing that the membership of the court include enlisted person*. 
The defence counsel announced that the acctmcd hud been ndvised of hi* 
right* In thla twpeet prior to trial and had stated that he did (not) draire 
enlisted persona a* trourt member*. 

Note. All further proceedings disposing of Interlocutory matter*. Including 
rulings upon the admissibility of evidence will he sommsrtsed. Exhibit* admitted In 
evidence, or offered but excluded, should be Identified In the eruamn fixation (fttb<&), 
83). Matter* relating to arraignment, plena, and entry of findings will be summarised 
as Indicated In Appendix l(to<2). 

The session adjourned at-hours,-ID—. 

(2) OTHER SESSION 8. 

The court was called to order (at) (on board)- 

at_ hours,_ io _, pursuant to the following 

orders: 

Note. Here Insert n copy of the convening order* and cople* of any amending 
order*. Any request of an enlisted accused for enlisted court members will be 
Inserted Immediately following the convening ordera, together with any declaration 
of the nonavailability of such enlisted person*. Any request for trial by the military 
Judge alone <53d(2), flip) or statement that qualified defense counsel (fle) or 
military Judge <15b) could not be obtained will also be Inserted at this point. 
If the above documents were previously Inserted In the record of an Article 8D<a) 
session of the case, they need not be re-inserted at tht* point. 
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Not*. If mil convening orders were inserted In tlie record at the Article 39(a) 

•caaloiL, the record need only reflect. “The court met (at) (on board) _, 

•t - hours - 10_, pursuant to the orders previously Inserted In 

the record.'* 

Norn. The reporter should note and record the time and date of the beginning 
and ending of each session of the court. Including the opening and closing of the 
court during trial. 

Tor example: 

The court wan called to order at_hours._ 

19__ 

The court (adjourned) (recessed) at_hours._ 

19_ 

The court (cloned) (opened) at_ hours, _ 

19__ 

PERSONS PRESENT 
PERSONS ABSENT 


The accused and the following (regularly detailed defense counsel and 
assistant defense counsel) (counsel introduced by him) were present: 

The following detailed (reporter) (and) (Interpreter) (was) (were) 
(had previously been) sworn: 

Not*. Applicable only when a reporter or Interpreter Is uied. 

Not*. If an Article 30(a) aosalon had been held prior to this time and the 
qualifications of counsel had been verified therein, the record at this point may 
simply reflect: 

The trial counsel stated that the status as to prior participation and 
legal qualifications of all members of the prosecutiou was the same an was 
announced at the prior session of this trial held nn 

The defense counsel stated that the status as to prior participation and 
legal qualification* of all mcmliers of the defense was the same ns was 
announced at the prior seaaton of this trial held on — 

Nora. If qtiallflmtlons of counsel had not previously been verified, the record 
should reflect: 

Tlie trial counsel stated that the legal qualifications and stntus ns to 
oaths of nil memltens of the prosecution were correctly stated In the con¬ 
vening orders except as Indicated below. 

The trial counsel further stated that no member of the prosecution had 
acted a* investigating officer, military judge, court memtier, or as a member 
of the defense In this case, or a* Counsel for the accused at a pretrial 
Investigation or other proceeding involving the same general matter except 
as indicated below. 

Not*. If • member of flic iirmMvutjon U dteqtutllflod bcrnuMr of prior participa¬ 
tion, the dUquallfjltig fact will he *bown, together with the action taken under 
flic. 

The military judge ascertained that the detailed defense counsel had 
informed the accused of his rights concerning counsel ns set forth In 
Article 38(b). The military judge asked the accused If he understood that 
he had the right to be represented by civilian counsel If the accused pro¬ 
vided him; that he had the right to tie represented by military counsel of 
bis own selection If reasonably available, and that If he did have counsel 
of his own selection, his detailed defense counsel and assistant defense 
counsel would act as associate counsel if the accused so desired. 

The accused responded that be understood hU rights with respect to 
counsel. 

Not*. The Inquiry concrrnloK the accuM>d'« knowledge of hi* right* under 
ArttcH 3S(b) need not be made at thla time If It had been made at a prior Artlela 
30(a) awwlon. 
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The defense counsel stated that the legal qualifications and status as to 
oaths of u 11 members of the defense were correctly stated in the convening 
orders except as indicated bdow. 

Not*. L*g*t qualifications of all counsel for the defense not shown In the 
convening order*. Including Individual conns*!. wLII be shown. If the detailed defense 
counsel of a special court-martial which could not adjudge a bad-conduct discharge 
waa not qtiallfid under Article 2T(h), the record should reflect that the accused had 
been afforded the opporfunity to be represented by qualified counsel and declined 
or that qualified counsel could not be obtained. 

The defense counsel stated that no member of the defense had acted 
as the accuser, u member of the prosecution, investigating offtrer, military 
Judge, or member of the court in this case except ns indicated below. 

Not*. If a member of tbc defense has acted as a member of the prosecution, 
the record will show that be waa excused and withdrew from tbe court. If a mem¬ 
ber of the defense acted In another capacity, the record will show that the military 
Judge explained to the accused that this counsel could represent him only at his 
express request, and that tbe accus'd so requested, or that suitable action waa 
taken, either by excusing the particular counsel or by adjournment pending the 
procurement of a counsel satisfactory to the accused (61/(4)). Appendices 8o and 
Hb show the procedure to be taken. 

The following detailed members of the defense were excused nt the 
express request of the accused : 

Tbe military judge ascertained that the accused had been advised of 
his right to request trial by the military Judge alone and that the acc used 
did not desire to submit such a request. 

Notk. If tbe accused request! trial by the military Judge* alone. the artton 
tin the request ahould be Indlruted aa follows : 

The military judge (approved) (disapproved) the accused'* request 
that he Is* tried hy the military Judge alone. 

Not*. If the military Judge approved the accused’* request for I rial before the 
military judge alone, the record should reflect that the military judge Immediately 
announced that the court waa assembled. Tbe proceedings following assembly abould 
then bo summarised, using the applicable portions of tbU guide. 

Not*. If tbe military Judge disapproves the accused's request for trial by the 
military Judge alone, the fact of such disapproval mast be recorded, and If the 
military Judge gives any reason for the disapproval, the reason ahould be summarised. 

Notb. When the accused does not submit a request for trial before the military 
Judge alone or such request la disapproved, the continuing proceeding* would ha 
summarised as follows: 

Nora. If the accused Is an enlisted person, the record should reflect. 

The trial counsel announced that the accused had (not) made a request 
in writing that the membership of the court include enlisted persons. The 
defense counsel announced that the accused had been advised of his rights 
In this respect prior to trial and had statin! that be did (not) desire 
enlisted jmtsoiih as court members. 

„ Not*. The second statement concerning defense counsel's announcement should 
be omitted If the military Judge had previously ascertained at an Article 59(a) 
session that the accuse! hud been advised of his right to the presence of enlisted 
members, and If the military Judge did not again Inquire Into this matter at tbs 
session with members present. 

ITm military Judge, member* of tbe court, and l he personnel of the 
prosecution and defense who were not previously sworn in accordance 
with Article 42(a) were sworn. 

Each accused was extended the right to challenge any meral>er of tbe 
court or the military Judge for cause and to exorcise one peremptory 
challenge against any member. 

The following member* of the court (and the military Judge) were 
excused and withdrew for the reason* stated opposite their respective 

name*: 

Captain - (excused without challenge as being the 

accuser). 
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LJeutenant _ (excused upon challenge for cnu«c by 

tho accused). 

lieutenant _ (excused upon peremptory challenge 

by the accused). 

There was no contest with respect to the challenging of any of the 
monitors for cause except ns Indicated below. 

Xou Insert a summary of the proceedings with respect to each content. For 
example* If a member or tho military Judge waa challenged for cause, but wag not 
excused from the court, the record will uhow the grounds for the challenge, a summary 
of evidence preoentrd. If any. and the action of the military Judge. 

Note. If the arralgnmeut took place at the Article 30(a) session and thg 
accused pleaded therein, the record need only reflect, "The military Judge an¬ 
nounced that the accused had been arraigned at a previous session of this trial 
held on 

The accused pleaded as follows ; 

To all the Specifications and Charges : (Not Guilty) (Guilty) 

or 

To the Specification of Charge 1: (Not Guilty) (GulUy) 

To Charge 1: (Not Guilty) (Guilty) 

etc. 

Note. If the accuned pleaded guilty at an Article 3fi(a) session, and findings 
of guilty were entered, the record should also reflect that the military Judge 
reported the findings to the members. 

The accused wax then arraigned ui»ou the following charges ami 
npecl float lotix: 

N«»te. Insert the charge aheet here. Cue the accused’! copy of the charge sheet 
to prepare his copy of the record. If suflldeut colics of the charge aheet are not 
available, copy verbatim from pages 2 and 3 of the charge sheet the charges and 
specifications and the name and description of the accuser, the affidavit, and the 
reference to the court for trial. 

_was In command on the date of tto refer- 

(Name aud rank) 

once for trial. 

Note. The substance of any motions made by the defense before pleas are 
entered will bo recorded, together with the ruling of the military Judge thereon. 

Nor*. The plena of the accused will be entered In the following form: 

Tto accused pleaded ah follow*: 

To nil the Spedflcntlonx and Charges: (Not Guilty) (Guilty) 

To charge I: (Not Guilty) (Guilty) 

etc. 

Note. When there Is a guilty plea and the military Judge hat explained lta 
meaning and effect (70k), the record should show : 

The military judge explained to tto accuaed the meaning aud effect 
of hi* plea of guilty, after which the accused answered that to understood 
(but perxlnted in hla plea of guilty) (and stated that to desired to change 
his plea of guilty to not guilty) (—). 

Note. When authorised by regulations of the Secretary concerned, findings 
of guilty of any charge and specification may be entered immediately without vote 
after a plea of guilty haa hcen accepted and the record should so reflect If thla 
has been done. The findings are entered by the announcement of the military Judge 
that the accused haa been found guilty In accordance with hla plea (70k and 
appendix *k). 


PRESENTATION OF PROSKCl'TION CASE 

Tto trial counxel made (an) (no) opening statement. 

Note. The record will contain a summary of the testimony presented. An 
example of the mauner In which testimony may be summsrixrd follows: 

The following wltneaaea for the prosecution were xworn and beatified 
In substance a* follows: 

Sgt. Richard Roe, Co. C. Ui Bn. 31st Inf, Fort 8111, Oklahoma. 
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DIRECT EXAMINATION 

I know the accused, Sara Snooker, who la in the military service and 
a member of my company. We both sleep In the same barracks. When I 
went to bod on the night of October 7, 11)00, I put my wallet under my 
pillow. The wallet bad $7.00 in it; a $5.00 bill and two $1.00 bills. Sometime 
during the night something woke me up but I turned over and went to 
sleep again. When I woke up the next morning, my wallet was gone. 

CROSS-EXAMINATION 

I don’t know the aerial numbers on any of the bills. One of the $1.00 
bills was patched together with scotch tape and one of the fellow's told 
mo that the accused had used a $1.00 bill Just like that in a poker game 
the day after my wallet was missing. 

Upon objection by the defense, so much of the answer of the witness 
as pertained to what he had lieen told was stricken. 

The prosecution offered in evidence a duly authenticated extract 
copy of tlie morning report of Company C. 1st Hn, 31»t Infantry, which 
contained entries pertaining to the accused for the dates 20 and 24 October 
1000. 

The defense objected to the admission of this document on the ground 
that the reporting officer had no personal knowledge of the facta reported 
therein. After argument by counsel for both sides, the extract copy waa 
admitted In evidence as Prosecution Exhibit 1. 

Nova. If Pronocutton Exhibit 1 had previously admitted In evidence at an 
Article 39(a) aeaalon of the case, the pro-mrutlnn way have simply presented It to 
the court and the record should re Sect: 

With the permission of the military Judge, the prosecution presented 
Prosecution Exhibit 1, which had previously been admitted in evidence, 
to the court. 

PRESENTATION OF DEFENSE CASE 

The defense counsel made lan) (no) opening statement 

Nora If the military Judge advised the accused of his right to testify or to 
remain silent, the record should so reflect, Indicating also that such advice was 
given at a hearing held out of the presence of the court mrmben. 

The following witnesses for the defense wore sworn and testified In 
substance as follows: 

The defense offered in evidence a stipulation entered Into between 
the trial counsel, defense counsel, and the accused. There being no objec¬ 
tion, the stipulation was admitted In evidence ns Exhibit - 

The prosecution made (au) (no) argument. 

The defense made (an) (no) argument. 

The prosecution made (a) (no) clewing argument. 

The military Judge instructed the court in accordance with isiragraph 
73 of the MOM, including the elements of each offense, the presumption of 
innocence, reasonable doubt, ami burdeu o«f proof ns required by Article 
51(c). 

Neither the prosecution nor the defense having anything further to 
offer, the court was closed at _ hours, .-19_There¬ 
after the court oi>ened at_hours,_19 The presi- 

dent announced that, in closed session and upon secret written ballot (the 
accused was found not guilty) (two-thirds of the members present at the 
time the vote was taken concurring In each finding of guilty), the accused 
was found: 

Of all the Specifications and Charge* : Guilty. 

or 

Of the Specification of Charge I: Guilty. 

Of Charge I: Guilty. 
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Of the Siiecifleatlon of Cbmvge II: Not Guilty. 

Of Charge II: Not Guilty. 

etc. 

Non. Ia a trial by the military Judge alone, there would b® no Instruct Iona 
given, but the military Judge way make general and apeclal finding*. Any request for 
•peHal finding* should be aummarUed. and If aubmltted In writing, the request 
flhoald be attached ni an appellate exhibit. The general finding* mint be announced 
In open court with all parties preaent and may be recorded In the record In the 
following form, together with any apeclal finding* announced at that time (740 : 

The military judge announced the following general (and apodal) 
findings (and directed th«r bo appended to the record as 

appellate exhibit _) (fill'd an opinion or memorandum of 

division, appellate exhibit . — . a copy of which was furnished 

to counsel for both sides) (and stated that the special findings (and opinion 
or memorandum of decision) would lie furnished to the rejiorter prior to 
authentication for Insertion in the record as niipclhtte exhibit _ 1: 

Of all the .Specifications and Charges; Guilty 
or 

Of the Specification of Charges I: Guilty. 

Of Charge I: Guilty 

Of the Specification of Charge II: Not Guilty 

Of Charge II: Not Guilty. 

Not*. All general finding* •bouid be records as Indicated shove. Special find¬ 
ing* delivered orally should be summarised. Any written findings, opinion or memo¬ 
randum of decision should be appended to the record as an appellate exhibit and 
copies furnished to Counsel for both side*. 

The trial counsel read the data as to age, pay, service, and restraint 
of the accused as shown on the charge sheet. The defence counsel stated 

that (data wen* t'orrtvt) (_ ) (The trial counsol stated that 

he had no evidence of previous convictions to submit.) (The attached 
evidence of previous convictions was offered) (and admitted) (In evidence 

as Prosecution Kxhibit-). The defense counsel stated that 

(the accused had no objection to the evidence of previous convictions) 

(->- 

After the accused was advised by the military judge of hla right to 
present evidence In extenuation or mitigation, (the defense counsel stated 
that he had nothing further to offer.) (the defense presented the follow¬ 
ing matters:) 

The military judge Instructed the court that the maximum permis¬ 
sible punishment which could b© adjudged for til© offense (a) of which the 
accused had been found guilty was: -, and further In¬ 

structed with reaped to the specific facta of this case In accordance with 
imragraph 70 of the MOM. 

Not*. If the military Judge announce* what he consider* to be the maximum 
permUnlble punUbmrfit In a cane tried by him above, the record should reflect 
the Mated maximum. 

• 

Neither the prosecution nor the (tefenit having anything further to 

offer, the court was closed at_ hours,_10- 

Thereafter, the court opened at - hours. 

_10__ The president announced that in closed ses¬ 
sion and. upon secret written ballot, two-thirds of the members present at 
the time the vote was taken concurring, the accused was sentenced: 

To- 

Not*. Announcement of sentence In a trial by the military Judge alone may 
be recorded *" follow* : 

The court ojieiud at ___- hours, ■ 10 The 

military Judge Informed the accused that the court sentenced him to: 

Nora. For adjournment, authentication, examination by defense counsel, and 
action of the convening authority see *ub*ei|uent Item* in IhU appendix pertaining 
to the record in a trial with member*. 
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Not*, Any special ftndlojrm opinion or memorandum of decision, which the 
military Judge directed to be Included In the record u an appellate exhibit abould 
be appended prior to authentication. 

The coart adjourned at_honw,-I*- Adjcrnm,*. 

Non. b« record will b« *olh«nllc*trd »• Indicated In 821, 8J« or 83b ■* Authentication 
appropriate. 

I have ex anil nod the record of trial in the foregoing ca*p. K**minatu>n 

_hy defense 

(Captain) lieutenant) _, Defenae Counsel 

ACTION OF CONVENING AUTHORITY Artien 


(Command of convening authority) 


(Station or Ship) 

_ 19 _ 

In the foregoing ease of 

Nora. Here enter the action fallen by the convening authority on the findings 
and sentence. See appendix 146. 


(Signature of convening authority) 

(Major < lowers 1) (Comma ndcr) 

6. RECORD OF TRIAL BY SPECIAL COURT-MARTIAL WITHOUT A MILITARY 
JUDGE 0 . 

Notb. See first three marginal uotra at beginning of appendix Do. If a verhatlm record la not 
prepared (see 7 and 836). a summarized report of testimony, object Iona, and other proceeding* la 
permitted. Either party may, however, submit hla arguments In writing to he attached aa exhibits, 
appropriate reference being made at the proper place In the record. 

The procedure In court will follow that provided In regulations of the Secretary of the Departmmt 
which will, *o far aa practicable, conform to that pnwcrlhed In appendix H6 for triala by general court*- 
martial. See 78 and 78. This appendix la to be used aa a general guide; the actual record may depart 
from It In numerous particulars. The manner of summarising several items of procedure la shown In 
appendix Do. 

RECORD OF TRIAL TlUa 

of 


(Lust name, first name, middle Initial) (Service number) (Grade) 

(Organisation and armed force) (8tatlon or ship) 

by 

SPECIAL COURT-MARTIAL 

Convened by ---— 

(Title of convening authority) 


(Command of convening authority) 

Tried «t 

_ on __ 


19- 


(Place or places of trial) (Data or dates of trial) 

COPIES OF RECORD 

_copy of record furninbed the accused as per attached Ceples of 

record 


receipt. 


. copy (leu) of record forwarded herewith. 


•But see 886 aa to the authority of the Secretary of a Department. 


At 0-9 
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lUccipt for 
record 


Convening orders 


Time of Motion 


Members of the 
court ond eoonsel 
present and 
obeent 
A ceased and 
defense counsel 
present 
Swearing 
reporter; 
Interpreter 

QaalIdeation of 

prostration 

ronnsel 

Prior participation 
of prostration 
count el 


Inquiry 

concerning 

Article 

18(b) 


Qaslideation of 
defense counsel 


APPENDIX 10 


RECEIPT FOR COPY OF RECORD 


I hereby acknowledge receipt of a copy of the above-described record 
of trial, delivered to me at-thia 


day of . 


19 


(Signature of Accused) 

PROCEEDINGS OF A SPECIAL COURT-MARTIAL 

The court met (at) (on board)-, at-hours 

_19_, pursuant to the following orders: 

Notk. Hi- re Insert a copy of the convening orders and coplea of any amending 
order*. Any request of an enlisted accused for enlisted court members, together 
with any declaration of the nonavailability of such enlisted persons, will be In¬ 
serted Immediately following the orders. Any statement that qualified defense counsel 
could not be obtained will also be Inserted at this point (fir). 

Nora. The reporter should note and record the time and date of the beginning 
and ending of each session of the court. Including the opening and closing of the 
court during trial. 

For example: 

The court was called to order at_hour*, 

_19__ 

The court (adjourned) (receded) at_hour*. 

_ 19—.__ 

The court (cloned) (opened) at_hours, 

_ 19_ 


PERSONS PRESENT 
PERSONS ABSENT 

The accused and the following (regularly detailed defense counsel and 
assistant defense counsel) (counsel Introduced by him) were present: 

The following detailed (reporter) (and) (interpreter) (was) (were) 
(had previously been) sworn: 

Nuts. Applicable only when a reporter or Interpreter Is used. 

The trial counsel stated that the legal qualification* and statu* a* to 
oaths of all member* of tlie prosecution were correctly stated in the con¬ 
vening orders excel* as indicated below. 

The trial counsel further stated that no member of the prosecution 
had tteted as investigating officer, military Judge, court member, or as a 
member of the defense In tills case, or ns counsel for the accused at a 
pretrial investigation or other proceeding Involving the same general matter 
except as Indicated below. 

Not*. If * member of the prosecution 1* disqualified because of prior participa¬ 
tion. the disqualifying fact will be shown, together with the action taken under fils. 

The president ascertained that the detailed defense counsel had In¬ 
formed the accused of his rights concerning counsel a* set forth In Article 
38(b). 

The president asked the accused if he understood that he had the right 
to be represented by civilian counsel If the accused provided hlin; that he 
had the right to lie represented by military counsel of his own selection if 
reasonably available, and that if he did have counsel of 111 * own selection, 
hi* detailed defenae counsel and assistant defense counsel would act a* 
associate counsel if the accused so desired. 

The accused responded that be understood hi* right* with res|»ect to 
counsel. 

The defense counsel stated that the legal qualifications and status a* 
to oath* of all members of the defense were correctly stated In the con¬ 
vening orders except as indicated below. 
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js’oti. lyjcnl qualifications of oil wun»H for llw d«ffeuie not shown In the 
convening orders, Including Individual counsel. will be shown. If the detailed 
i|i , fpn»* counsel woo not qualified under Article 27(b), the record should reflect that 
tlw» fecruml bad been afforded the opportunity to be represented by qualified counsel 
and declined or that qualified counsel could not be obtained. 

The defense canned stated that no member of the defense had acted 
as the accuser, a member of the prosecution. Investigating officer, military 
Judge, or member of the eotirt In thla case except a» Indicated below. 

None. If a member of the defense has acted aa a member of the prosecution, 
the record will show that b« was excused and withdrew from the court. If a member 
of the defense acted In another capacity, the record will show that the president 
nplained to the sccu**»l tint! this counsel could represent him only at bis express 
request, and that the accused so requested, or that suitable action was taken, either 
by excusing the particular counsel or by adjournment pending the procurement of 
a counsel satisfactory to the accused (fl1/(4l). Appendices So ami 8b show the 
procedure to be taken. 

The following detailed members of the defense were excused at the 
express request of the accused: 

Notx, If the accused Is an enlisted person, the record should reflect: 

The trial counsel announced that the accused had (not) made a request 
In writing: that the membership of the court Include enlisted persons. The 
defense counsel animtinecd that the accused had been advised of hla right* 
in thla reflect prior to trial and had stated that he did (not) desire enlisted 
person* as court member#. 

The members of the court and the personnel of the prownmtlon and 
defense who were not previously sworn in accordance with Article 42(a) 
were sworn. 

Each accused was extended the right to challenge any member of the 
court for cause and to exercise one peremptory challenge against any 
member. 

The following member# of the court were excused and withdrew for 
the reasons stated opposite their respective name#: 

Captain_(excused without challenge as being the 

accuser). 

Lieutenant ._(excused upon challenge for cau*e by the 

accused). 

Lieutenant __ (excused upon peremptory challenge by 

the accused). 

There was no contest with respect to the challenging of any of the 
members for cause except as indicated below. 

Not*. Insert a »anonary of tbs proceeding* with respect to earta contest. For 
example. If a meml»er wa* challenged for canoe, hot waa not excused from the mart, 
the record will show the ground* for the challenge, a nummary of evidence pre¬ 
sented. If any. and the action of the court. 

The accused was then arraigned npon the following charges and 
sped float Ions: 

Not*. Inaert the charge *beet here. Use the accused'* copy of the charge *beet 
to prepare hi* copy of the record. If sufficient copies of the charge aheet are not 
available, copy verbatim from pages 2 and 5 of the charge sheet the charges 
and specification* aod the name and description of the accuser, the nmdavtt. and the 
reference to the court for trial. 

_____ was in command on the date of the reference for trial. 

Name and rank 

Not». The substance of any motion* made by the defense before pleas are 
entered will be recorded, together with the ruling of the conrt thereon. 

Nora. The pleas of the accused will be entered In the following form: 

The accused pleaded as follows: 

To all the Specifications and Charges: (Not Guilty) (Guilty), 
or 


Prior participants 
of defense 
counsel 


ItofrruK excused 


Enlisted 

membership 


Personnel 

•worn 


Challenge* 


Arraignment 


Convening 

anthoritjr 

identified 

Motions 

Pleas 
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Explanation of 
pl«a of guilty 


Qpooinf 

lUUmrnt 


Testimony 


Object U»n 
and rating 

Introduction 
of exhibit* 


Explanation of 
acroacd'a right* 

Testimony 

Stipulation 


Clooing 

arirviunta 


APPENDIX 10 

To the Specification of Charge I: (Not Guilty) (Guilty). 

To Charge I: (Not guilty) (Guilty). 

etc. 

No**- When there l» i guilty plea the president vboold explain the meaning 
and effect at a plea of guilty (70b), and the record ahould ahow : 

The president of the court explained to the accused the meaning and 
effect of his plea of guilty, after which the accused answered that he 
understood (but persisted Id hia plea of guilty) (and stated that he 
desired to change his plea of guilty to not guilty) (-). 

Notb. When authorised by regulation* of the Secretary concerned, finding* of 
guilty of any charge and specification may be entered Immediately without vote after 
a plea of guilty haa been accepted and the record should *o reflect If thl* has been 
done. The finding* are entered by the announcement of the president that the aecuaed 
baa been found guilty in accordance with hla plea (70b and appendix 8b). 

PRESENTATION OF PROSECUTION CASE 

The trial counsel made (an) (no) opening statement 

Notb. The record will contain a nummary of the testimony presented. An 
example of the manner In which teatisnony may be suiumarired follows: 

The following witnesses for the prosecution were sworn and testified 
In substance as follows: 

Sgt Richard Roe, Co C. 1st Bn, 31st Inf, Fort Sill, Oklahomn. 

DIRECT EXAMINATION 

I know the accused, Sam Snooker, who is in the military service and 
n member of my company. We both sloop in the same barracks. When I 
went to l>ed on the night of October 7, 1909. I put my wallet under my 
pillow. The wallet had $7.00 in it; a $3.00 bUl and two $1.00 bills. Some¬ 
time during the night something woke me up but I turned over and went 
to sli*ep again. Wlirn 1 woke up the next morning, my wallet was gone. 

CROSS-EXAMINATION 

I don’t know the serial numbers on any of the bills. One of the $1.00 
bills was patched together with scotch tape and one of the fellows told 
me that the accused bad used a $1.00 bill Just like that In a poker game 
the day after my wallet was missing. 

Upon objection by the defense, so much of the answer of the witness 
as pertained to what be had boon told was stricken. 

The prosecution offered In cTldcnce a duly authenticated extract copy 
of the morning report of Company C, 1st Bn. 31st Infantry, which contained 
entries pertaining to the accused for the dates 20 and 24 October 1009. 

The defense objected to the admission of this document on the ground 
that the reporting officer had no personal knowledge of the facta rei»orted 
therein. After argument by counsel for both sides, the extract copy was 
admitted in evidence ns Prosecution Exhibit 1. 

PRESENTATION OF DEFENSE CASE 

The defense counsel made (an) (no) opening statement. 

The accused was advised by the president of his right to testify or to 
remain silent 

The following witnesses for the defense were sworn and testified In 
substnnet* as follows: 

The defense ofTered In evidence a stipulation entered Into between the 
trial counsel, defense counsel, and the accused. There being no objection, 
the stipulation was admitted In evidence as Exhibit _ 

The prosecution made (an) (no) argument 

The defense made (an) (no) argument 

The prosecution made (a) (no) closing argument 
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The president instructed the court In accordance with paragraph 73 
of the MCM, including the elements of each offenae, the presumption of 
innocence, reasonable doubt, and burden of proof as required bj Article 
51(c). 

Neither the prosecution nor the defense having anything further to 
offer, the court was closed. Thereafter, the court opened and the president 
announced that, in closed session and upon secret written ballot, (the 
accused was found not guilty) (two*thirds of the members present at the 
time the vote was taken concurring in each finding of guilty, the accused 
was found: 


Of all the Specifications and Charges: Guilty. 

or 


Of the Specification of Charge I: Guilty. 

Of Charge I: Guilty. 

Of the Specification of Charge II: Not guilty. 
Of Charge II: Not guilty. 


etc.) 


The trial counsel read the data as to age, pay, service, and restraint 
of the accused as shown on the charge sheet. The defense counsel stated 

that (the data were correct) (-). (The trial counsel stated 

that he had no evidence of previous convictions to submit) (The attached 
evidence of previous convictions was offered) (and admitted) (In evi¬ 
dence as Prosecution Exhibit___.) The defense counsel stated 

that (the accused had no objection to the evidence of previous convic¬ 
tions) (-). 

After the accused was advised by the president of his right to present 
evidence in extenuation or mitigation, (the defense counsel stated that 
he had nothing further to offer.) (the defense presented the following 
matters:) 

The president Instructed the court that the maximum permissible 
punishment which could be adjudged for the offenae(t) of which the 

accused had been found guilty was: -, and further Instructed 

with respect to the gpecllte facts of this cum In accordance with paragraph 
70 of the MCM. 

Neither the prosecution nor the defense having anything further to 
offer, the court was closed at-hours,-19—. There¬ 
after, the court opened at-hours,-.- 10- The 

president announeed that in closed session and. upon secret written ballot, 
two-thirds of the members present at tile time the vote was taken con¬ 
curring, the accused was sentenced: 


To-—- 

The court adjourned at- hours, - 19_. 

Nora. The record will Is? autbcnllcntcd » prescribed by the Secretary of a 
Depart meat. 

I have examined the record of trial In the foregoing case. 


(CaptAln) (Lieutenant)_, Defense Counsel 

ACTION OF CONVENING AUTHORITY 


(Coinnmml of convening authority) 


(Station or ship) 


J9. 


Ina traction* 


Finding* 


Data a* to 

wrtica, ttr. 


Evidence in 
extenuation or 
mitigation 


Iinfraction* 
on aentence 


Sentence 

announcement by 
President 


Adjournment 

Authentication 

Examination 
by defer**e 


Action 
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In the foregoing case of 

Nora. Her* enter the action taken by the convening authority on the findings 
and pen to nee. See appendix 146. 


|Signature nt convening authority) 

w (Major) (Lieutenant Colonel) ( ) 

Commanding 

c. ARRANGEMENT OF ORIGINAL RECORD WITH ALLIED PAPERS. 

When forwarded by the convening authority n record of trial by court-martial la 
arranged In the sequence required In publications of the Secretary of a Department 

d. ADDITIONAL COPIES OF RECORD. 

. 

A copy of the record of proceedings In court. Including copies of all exhibits received in 
evidence or description* thereof will lx* prepared for each accused. 
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TABLE OF COMMONLY INCLUDED OFFENSES 


Note. Wh*D. In addition to th» charged, the allegations In a •pertfleatlon arc sufficient to 

place an accused on notlr« that he may hare to defend agalnat another offense. tbt» additional offense 
la called ab Included offrnae. An Included uffenac la not an operative factor in a trial unleaa placed In 
laane by the ovldrticr. Once In Uaue, the court mu»t be Instructed on the Included offense, and the 
accused may be found guilty of It. See 15$ for a discussion of Included offence*. 

In regard to the following table, the charging of an accused with certain offences always include* 
certain other olTenaes ; fur example, the charge of desertion alwaya Includes the offense of absence with* 
out leave. However, consideration of the particular allegations In the offense charged U often necessary 
before a determination can be made that a certain offense Is Included, for example, whether the offense 
of carnal knowledge la Included In a charge of rape is controlled by whether the age of the victim la 
alleged to b* leaa than IS year*. The following table generally does not Include attempts, but no Accused 
may bo found guilty of an attempt to commit any offense charged (ArL 73 > except when the offenae. 
auch as negligent homicide, cannot be Intentionally committed. Also, it docs not include those offruaca 
which properly may be found by moans of exceptions or exceptions and substitutions (H5(2)J, but 
which differ from the offenses charged only with respect to the elimination or reduction of words of 
aggravation. For example, depending upon the proof, desertion terminated by apprehension properly 
may be found as desertion terminated In a manner not specified; similarly, larceny of property of a 
value of more than $100 properly may be found as larceny of property of a value of $104) or less and 
more than $50. or a value of $50 or Was. In auch a cnae. although the offense found would bo the same • 
offense as that charged, a |e*.»».r punhhmrnt might be antborixed. In this connection, are Section A. 127e. 


In view of the foregoing, the following taUe cannot he an a/J-inrtusi re list, cannot ft* applied 
mechanically, and is to be coneidercd only as suggestive of possible offenses which may be included 
in the offense charged . 


Article 

Offense Charged 

Art Ida 

Indudad Offenaa 

85 

Desertion with intent to remain away 
permanently. 

86 

Absence without authority. 

85 

Desertion*^Quit ting unit, organ! tation 
or place of duty with intent to 
avoid hnxnrdous duty or shirk 
important service. 

86 

Absence without authority. 

87 

Missing movement through design. 

S6 

87 

Absence without authority. 

Missing movement through neglect. 

87 

Missing movement through neglect. 

86 

Absence without authority. 

89 

Disrespect toward superior officer. 

117 

Using provoking or reproachful 
speech. 

90 

Striking superior officer in execution 
of Ids office. 

90 

128 

128 

Drawing or lifting up a weapon or 
offering violence to superior 
officer in execution of his office. 
Assault; assault and battery* 
Assault or assault and battery 
upon commissioned officer. 
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Article 

OlTrtue Ch*nr-d 

Article 

Included Often** 

00 

Drawing or lifting up a weapon or 

128 

Assault, assault with dangerous 


offering violence to superior officer 


weapon. 


in execution of his office. 

128 

Assault upon a commissioned 




officer. 

00 

Willfully disobeying lawful order of 

92 

Failure to obey lawful order. 


superior officer. 

89 

Disrespect to superior officer. 

01 

Striking warrant, noncommissioned. 

91 

Assault upon warrant, noncom mis¬ 


or petty officer in execution of his 


sioned, or petty officer in execu¬ 


office. 

128 

tion of his office. 

Assault; assault and battery. 



128 

Assault or assault and battery 




with dangerous weapon. 



128 

Assault or assault and battery 




upon warrant, noncommissioned, 
or petty officer. 

91 

Assault upon warrant, noncommis- 

128 

Assault. 


stoned, or petty officer in the execu- 

128 

Assault with dangerous weapon. 


tion of his office. 

128 

Assault upon warrant* noncom¬ 




missioned, or petty officer. 

01 

Willfully disobeying lawful order of 

92 

Failure to obey lawful order. 


warrant, noncommissioned, or 
petty officer. 



01 

Treating with contempt or being dis¬ 

117 

Using provoking or reproachful 


respectful in language or deport¬ 
ment toward, warrant, noncom¬ 
missioned, or petty officer in execu¬ 
tion of his office. 


speech. 

04 

Mutiny— Refusal to obey orders 

90 

Willful disobedience of commis¬ 


from proper authority in concert 


sioned officer. 


with others with Intent to override 

91 

Willful disobedience of warrant, 


military authority. 


noncommissioned, or petty 
officer. 



92 

Failure to obey lawful order. 

04 

Mutiny—Creation of violence or dis¬ 

116 

Riot. 


turbance in concert with others. 

116 

Breach of peace. 


with intent to override military 
authority. 

134 

Disorderly conduct. 

04 

Sedition. 

116 

Breach of peace. 



134 

Disorderly conduct. 

05 

Breach of arrest. 

134 

Breach of restriction. 

06 

Suffering a prisoner to escape through 

96 

Suffering a prisoner to escape 


design. 


through neglect. 


All-1 
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Article 

Offro* ctunrtd 

Artkb 

toelixin! Olfrtt** 

99 

Running away before the enemy. 

85(2) 

86 

Desertion. 

Absence without authority; going 
from appointed place of duty. 

99 

Cowardly conduct. 

85(2) 

80(3) 

99 

Desertion. 

Absence without authority. 

Running away before the enemy. 

99 

Quitting place of duty to plunder or 
pillage. 

86(2) 

Going from appointed place of 
duty. 

99 

Endangering safety of command 
tlirough disobedience of orders. 

92 

Failure to obey lawful order. 

108 

Willfully damaging military property. 

108 

Damaging military property 
through neglect. 

108 

Willfully suffering military property 
to be damaged. 

108 

Through neglect suffering military 
property to l>© damaged. 

108 

• 

Willfully destroying military property. 

108 

108 

108 

Through neglect destroying mili¬ 
tary property. 

Through neglect damaging mili¬ 
tary property. 

Willfully damaging military 
property. 

108 

Willfully suffering military property 
to be destroyed. 

108 

108 

108 

Through neglect suffering military 
proj»erty to be destroyed. 

Through neglect suffering military 
property to be damaged. 

Willfully suffering military 
property to be damaged. 

108 

Willfully losing military property. 

108 

Through neglect, lotting military 
property. 

108 

Willfully suffering military property 
to be lost. 

108 

Through neglect, suffering mili¬ 
tary property to be lost. 

108 

Willfully suffering military property 
to be sold. 

108 

Through neglect, suffering mili¬ 
tary property to be sold. 

108 

Willfully suffering military property 
to be wrongfully disposed of in a 
certain alleged manner. 

108 

Through neglect, suffering mili¬ 
tary property to be wrongfully 
disposed of In the manner 
alleged. 

110 

Willfully and wrongfully hazarding 
a vessel in a certain alleged manner. 

110 

Negligently hazarding a vessel in 
the manner alleged. 

110 

Willfully and wrongfully suffering a 
vessel to be haiardcd in a certain 
alleged manner. 

110 

Negligently suffering a vessel to bo 
hazarded in the mariner alleged. 
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Article 

Offetnr a* Arc'll 

Arttck 

imttxU* Off com 

113 

Drunk on duty as a sentinel. 

112 

Drunk on duty. 

116 

Riot 

116 

134 

Breach of peace. 

Disorderly conduct. 

116 

Breach of peace. 

134 

Disorderly conduct 

118 

Murder, with premeditated dcaign to 
kill; or murder while engaged in 
perpetration of offenses listed in 
Article 118(4). 

118 

Murder. 

118 

Murder, w defined m Article 118(1), 
(2), (3), or (4). 

119 

128 

134 

134 

134 

Voluntary or involuntary man¬ 
slaughter. 

Assault; assault and battery; 

aggravated assault. 

Assault with intent to commit 

murder. 

Assault with intent to commit 
voluntary manslaughter. 

Negligent homicide. 

110 

Voluntary manslaughter. 

119 

128 

134 

134 

Involuntary manslaughter. 

Assault; assault and battery; 

Aggravated assault. 

Assault with intent to commit 
voluntary manslaughter. 

Negligent homicide. 


Involuntary manslaughter. 

128 

134 

Assault; assault and battery. 
Negligent homicide. 

120 

Rape. 

120 

12S 

134 

134 

134 

Carnal knowledge. 

Assault; assault and battery. 

Assault with intent to commit 
rafx*. 

Indecent assault. 

Taking indecent, low'd and las¬ 
civious liberties with the person 
of a female. 

120 

Carnal knowledge. 

134 

Indecent acta or liberties with a 
female under 16. 

121 

Larceny. 

121 

Wrongful appropriation. 

122 

Robbery. 

121 

121 

128 

128 

128 

134 

Larceny. 

Wrongful appropriation. 

Assault; assault and battery. 

Assault with a dangerous weapon. 
Assault intentionally inflicting 
grievous bodily harm. 

Assault with Intent to rob. 


All—4 
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Ofi«Hr CWfiyl 

Article 

IneluckU Oflrrier 

123a 

Making, drawing, uttering or do- 

134 

Making, drawing, uttering or de¬ 


livcring a chock, draft, or order 


livering a check, draft, or 


without sufficient funds with 


order, and thereafter wrong¬ 


intent to defraud or with intent to 


fully and dishonorably failing 


deceive. 


to maintain sufficient funds. 

124 

Maiming. 

128 

Assault; assault and battery. 



128 

Assault with a dangerous weapon. 



128 

Assault intentionally inflicting 




grievous bodily harm. 

125 

Sodomy. 

134 

Indecent, lewd, and lascivious 




acts with another. 



134 

Assault with intent to commit 




sodomy. 

126 

Aggravated arson. 

126 

Simple arson. 

127 

Extortion. 

134 

Communicating a threat. 

12S 

Assault upon a commissioned, 

128 

Assault; assault and battery. 


warrant, noncommissioned, or 
petty officer of the Air Force, 

Army, Coast Guard, Navy, or a 
friendly foreign power, not in tho 
execution of his office. 



128 

Assault upon any person who, in 

128 

Assault; assault and battery. 


the execution of his office, is per¬ 
forming air police, military police, 
shore patrol, or civil law enforce¬ 
ment duties. 



128 

Assault intentionally inflicting 

12S 

Assault; assault and battery. 


grievous bodily harm. 

128 

Assault with a dangerous weapon. 

128 

Assault with a dangerous weapon or 

128 

Assault; assault and battery. 


other means or force likely to 
produce death or grievous bodily 
harm. 



128 

Assault and battery. 

128 

Assault. 

128 

Assault and battery upon a child 

128 

Assault; assault and battery. 


under age of 16. 


120 

Burglary. 

130 

Housebreaking. 



134 

Unlawful entry. 

130 

Housebreaking. 

134 

Unlawful entry. 

134 

Assault, Indecent. 

128 

Assault; assault and battery. 
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Article 

OfTcojr Cti&rfrd 

Artirle 

IftCttMk'J 0(7*1* 

134 

Assault with intent to commit 

128 

Assault; Assault and battery. 


voluntary manslaughter. 

128 

Assault intentionally inflicting 




grievous bodily harm. 



128 

Assault with a dangerous weapon. 

134 

Assault with intent to commit 

128 

Assault; assault and battery. 


robbery, sodomy, arson, or 

128 

Assault with a dangerous weapon. 


housebreaking. 



134 

Assault with intent to commit 

128 

Assault; assault and battery. 


burglary. 

128 

Assault with a dangerous weapon. 



134 

Assault with intent to commit 




housebreaking. 

134 

Assault with intent to murder. 

128 

Assault; assault and battery. 



128 

Assault with a dangerous weapon. 



128 

Assault intentionally inflicting 




grievous bodily harm. 



134 

Assault with intent to commit 




voluntary manslaughter. 



134 

Willful or careless discharge of a 




firearm. 

134 

ArhauU with intent to rape. 

128 

Assault; assault and battery. 



134 

Indecent assault. 

134 

False or unauthorised military or 

134 

False or unauthorized military or 


official pass, permit, discharge cer- 


official pass, permit, discharge 


tificate, or identification card, 


certificate, or identification card, 


possessing with intent to deceive. 


possessing without intent to 




deceive. 

134 

Discharging a firearm wrongfully 

134 

Discharging a firearm through 


and willfully, under circumstances 


carelessness. 


as to endanger life. 



134 

Impersonating an officer, warrant 

134 

Impersonating an officer, warrant 


officer, noncommissioned, or petty 


officer, noncommissioned, or 


officer, or agent of superior au¬ 


petty officer, or agent of su¬ 


thority with intent to defraud. 


perior authority without intent 




to defraud. 

134 

Mails, taking, opening, abstracting. 

121 

Larceny. 


secreting, destroying, stealing, or 

121 

Wrongful appropriation. 


obstructing. 



134 

Communicating a threat. 

117 

Using provoking speeches. 
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FORMS OF SENTENCES 


«. ANNOUNCEMENT OF SENTENCE IN COURT WITH MF.MIIERS. In announcing 
tbe nentenee, the president of the court should announce: 

M —-—• it ** duty a* * president of thi® court to inform you that 

the court in doeed session and uj*>n secret written In Hot, (two-thin la) (three-fourth*) 
(all) of the members |uv*ent at the time the rota was taken concurring, sentence® 

you_ _ ,» - 

The actual sentence should now* lie announced following one of the forms contained In c, 
Mow, or any necessary modi flea lion or combination thereof. Each of the forms of punhdi* 
ment prescribed in c are separate, that is, the adjudging of one form of punishment la not 
contingent upon any other punishment al#o being adjudged. The forms in e, however, may 
lie combined and modified so long as the punishment adjudged Is not forbidden by the 
code and does not exceed the maximum authorized by tbU manual (see chapter XXV) 
in the particular cnae being tried. In announcing a sentence consisting of combined 
punishments, the president may, far example, state: 

“To be dishonorably discharged from the service, to be confined at hart! labor for 
one year, to forfeit all pay and allowances, and to lie reduced to the grade of 
Private, K-l ;**or 

“To bo discharged from the service with a bnd-eonduct discharge, to lie confined 
at hard labor for six months, and to forfeit $35.00 per month for six months;** or 

**To lie dismissed from the service, to be confined at hard labor for one year, and 
to forfeit oil pay and allowance® ;** or 

“To fierform hard labor for one mouth and to forfeit $25.00 per month for 
one month." 


/>. ANNOUNCEMENT OF SENTENCE IN COURT WITH MILITARY JUDGE 
ALONE. In announcing the sentence, the military judge should announce: 

"-, It Is my duty n* military judge of this court to inform 

you that this court .sentence® you to_The actual sentenc® 

should now be announced following one of the forms contained In c, below, or any necessary 
modification or combination thereof. Any case in whirh the death penalty may be* adjudged 
cannot be tried by a military Judge alone (14«). 

r. SINGLE PUNISHMENT FORMS. F.r panittv* 

L To be dishonorably discharged from the service. 1 separation 

2. To be discharged from the service with a bud-conduct discharge.* 

3. To bo dismissed from the service.* 


Nora, Period* of confinement should not Ih> expressed !n terms of months In 
excess of 11; for example, a period of 12 month* la properly expressed aa "one year*’ 
and a period of 1H years la properly expressed as “one year and six months." 

4. To bo restricted to the limits of_for_ 

(days) (mouths). 4 

5. To perform hard labor for_ (days) (months).* 

0. To be confined at hard labor for f_(days) (months) 

(years)J [the length of your natural life]* 

T. To Ik? confined on (broad and water) (diminished rations) for 
_days. 1 


Pertaining to 
deprivation o t 
liberty or 
death penalty 


• Applicable In the case of enlisted members or warrant officer* other than 
commissioned warrant officers (1204 and e). 

• Applicable In the ea*c v of enlisted members only. See 12Or and 127a and 0(4). 

• Applicable In the case of commUslonrd officers and commissioned warrant of. 
fleers only (1204). 

•Not to exceed two months <12Ajp). 

• Not to exceed three months If adjudged by a general or special court-martial; 
and not to exceed forty-five days If adjudged by summary court-martial. Sec 1200. 

• May be adjudged against commUxIoned and warrant officers by a general court* 
martial only (1204). Sec 120/. 

x Confinement may only be adjudged against enlisted members attached to or 
embarked In a vessel and shall not be Imposed In excess of three days (125). 
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8. To be put to death. 


PtrUlninr to 
IiumIiI priull/ 


Par redaction 
In or 

loss of numbers, 
lineal position, 
or seniority 


Admonition and 
Reprimand 


Nora. Forfeitures, floes, and detentions should be expressed In even dollars. 

9. To have $ _ per month for_months 

detained for a period of _ (months) (year).* 

10. To forfeit ($ _ per month for - 

months) (all pay and allowances).* 

11. To pay to the United States a fine of $ _ laud to 

be” (further) confined at hard labor until said fine Is *»o paid, but 

for not more than _ (months) (years)” (In addition 

to the . (months) (years) hereinbefore adjudged)]." 

12. To Ik? reduced to the grade of (corporal) (radioman second 

class) ( _).” 

13. To (lose ._ unrestricted numbers) (be placed at 

the foot of the _'« list of present date aud to remain 

there until he shall have lost _ unrestricted numbers 

(lose _ unrestricted line officer running mate numbers).” 

14. To lose _ month's seniority In the date of hU 

warrant (a« machinist) ( _ ), and to lose corresponding 

rank In the list of (machinists) (___) of the (Navy) 

( - ).” 

15. To be admonished.” 

16. To bo reprimanded.” 


•See 126M4) an to limitations. 

•See 120 / 1 ( 2 ) for limitations in the case of enlisted members aud for the mean- 
lug of the phrase “to forfeit all pay and allowances.” A special court-martial may 
not adjudge forfeiture of more than two-thlrda pay per month for six months, even 
though a bad-conduct discharge Is adjudged (Art 19). 

14 To be used If confinement Is also adjudged as part of the sentence other than 
for enforcing the collection of the fine. 

n 8w 120A<3) and Section B. 127c. 

» Sec 10b snd 120c. 

“Not an authorised punishment In the case of Army and Air Force personnel 
<1260. Officers of the other armed forces may be sentenced to a loss of numbers. 
The sentence placing the officer at tho foot of the list, with the proviso that he la to 
remain In that position until he haa lost the required numbers. Is to be used when 
his position on the Ust will not permit his losing the sdjudged numbers In grade 
at the time the sentence Is adjudged. 

“Not sn authorised punishment In the cnee of Army and Air Force personnel 
(120(). In the case of warrant officers of the other armed forces, when promotion 
la based upon length of service In grade, loss of seniority for a specified period of 
time should be adjudged In lieu of s lose of numbers. 

“ See 126/ and Section B. 127c. 
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FORMS FOR ACTION BY CONVENING AUTHORITY 


Show headquarters or ship, place, and date of action. Signature in followed by grade, 
unit, and the word* "Commander," "Commanding" or "Officer In Charge.” The use of those 
forms la not mandatory and they are not intended to provide for every ease; but whenever 
appropriate, these forms, or a combination or modification of them, should be used. 

The place of confinement should be designated only after consulting pertinent regula¬ 
tions of the Secretary of a Department See 89c(5). 


o. SUMMARY COURTS-MARTIAL. 


Approval 
— Execution 

—Partial 


Forms 1-11 may be used by the convening authority who takes action on the record of 
trial by summary court-martial: 

1. Approved and ordered executed. ( _ Is designated 

as the place of confinement. > 

2. The finding of guilty of Spec! float Ion 2, Charge I, is disapproved. 

Only so much of thp sentence as provides for _ Is approved 

and ordered executed. (_ Is designated ns the place of 

confinement) 

3. Approved and ordered executed. The service of the sentence to con¬ 
finement at hard labor for _ days was deferred on - 


is designated us the place of confinement. 


Approval— 
deferment 
terminated bjr 
action ordering 
sentenro 
executed. 

(See M/). 


4. Approved and ordered executed. The service of the sentence to 

confinement at hard labor for ___ _days was deferred on __ 

and the deferment was rescinded on___ 

is designated ns the place of confinement 


Approval- 
deferment 
terminated bjr 
retention 


Non. Ordering the execution of the Kent cnee terminate* tin* deferment of con¬ 
finement. Tlie confinement at thla time may tie lunpeuded but It may not be further 
deferred. 


5. Approved and ordered executed. The accused will be credited with 

any portion of the punishment nerved «r executed from _, 

19— to . , IP. under the sentence adjudged at Ihe former 

trial of this case. 

6. Approved and suspended for__months, at which time, 

tin less the suspension Is sooner vacated, the sentence will be remitted 
without further action. 

Nor*. When a sentence whirls Includes deferred ronfinemrut U approved but 
suspended, the deferment la thereby terminated, and only ilia suspension of the 
arntence to confinement la operative. Deferment of confinement and suspension of 
the tame period of confinement cannot exist concurrently. When confinement which 
has been deferred la approved but sunprnded, the dates of the deferment should to 
Included In the Initial action. 


—Of rehearing 
(see S*c<7) (•)) 


Sns pension 
(see M#<3)) 
—Entire 
sentence; 
conditional 
remission 


7. Approved and ordered executed, but the (confinement) (_) 

is suspended for-months, at which time, unless th© suspen¬ 
sion is sooner vacated, th© sentence to _ will be remitted 

without further action. 

& Disapproved. The charges tire dismissed. 

9. It appears that th© following error was committed:_ 

Thla error being materially prejudicial to the substantial rights of the 


—Partial: 
conditional 
remission 

Disapproval 
—Charges 
dismissed 
—Ordsr of 
rehearing 
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—Of rtbtarimr; 

restoration of 

risfata <mo 

••«<?>(•» 


accused under the circumstances of this case, the findings of guilty and 
the sentence are disapproved, and a rehearing la directed before a sum* 
mnry court martini to be hereafter designated. 

Nora. Tl»e rrni»o» for dJ«i|ipntVftl must be stated In the action If a rehearing hi 
ordered (Art. 03(a)). 

10. Disapproved. The cltarg<*s are dismissed. All rights, privileges, and 
property of which the accused has been deprived by virtue of the execution 

of the sentence adjudged at the former trial of this case on-* 

ID_will be restored. 

Nora. Under Article 75(a) the authority aetttng aaidc or disapproving a 
sentence must order a restoration of all rights, privileges, and property affected by 
• ny executed portion of a ecntence which fcaa been set aalde ©r disapproved units* 
a rehearing la ordered and aucb executed portion la Included la the wo fence adjudged 
upon a rehearing. It follow* that if a rehearing of a aummary court-martial case ia 
ordered ptwraant to fita(2) after the original sentence haa been ordered Into 
execution, any rights, privilege*, and property nffectrd by the former sentence must 
be restored If the rehearing molts In an acquittal or s disapproval of the sentence 
adjudged. 

If the rehearing results In an acquittal, the convening authority should omit 
from the action shown above the words, -Disapproved. The charges are dlimlsaed." 


Withdrawal of 
previous action 
(see m S Me(J>) 


11. In the foregoing case of___* the action taken by (me) 

(my predecessor in command) on __ ID— U withdrawn and 

the following substituted therefor: -. 


b. SPECIAL COURTS-MARTI A L. 


(1) Special court-martial sentence* in cased t chich do not involve an approved sen¬ 
tence to lad-conduct discharge. Forms 12-31 are appropriate for use In special court-martial 
cases in which the sentence, as approved, does not Include a bad-condnct discharge. They 
are also appropriate for use with respect to general court-martial sentences which, as 
approved, do not affect a general or flag officer, or extend to death or dismissal, or Include 
a punitive discharge* or confinement for one year or more. 


Approval 
—Kir ration 


—Partial * 
«u<xUm 


—Partial i 
disapproval 
of ftndinr* 


—Partial s 

lsssor Inrladed 
offense and 
■aba tits led 
findings 
<*m87«<4» 


12. In the foregoing case of-- the sentence is approved 

and will be duly executed. (_ Ih designated as the place of 

confinement.) 

IX In the foregoing case of-- only so much of the sen¬ 

tence as provide* for ___ ia approved and will be duly exe¬ 
cuted. (_la designated a* the place of confinement) 

14. In the foregoing case of - — . the findings of guilty of 

Specifications 1 and 2, Charge II, are disapproved. (The sentence is ap¬ 
proved and will be duly executed.) (Only so much of the acntence aa pro¬ 
vides for_I* approved and will bo duly executed.) (- 

U designated a* the place of confinement) 

15. In the foregoing case of , only so much of the find¬ 

ings of guilty of Charge I and its specification Is approved as finds that 
the accused absented himself without proper authority from the (organi¬ 
zation) (_) alleged at the place and time alleged and re¬ 
mained ho absent until -__ in violation of Article Sfl. Only so 

much of the sentence as provides for - . . la approved and will 

be duly executed. (_ is designated as the plait? of con¬ 

finement.) 

10. In the foregoing case of -__ only so much of the 

finding of guilty of Specification 1 with respect to value as finds some value 
not in excess of ______ Is approved. Only so much of the sentence 

as provides for __- is approved and will be duly executed. 

(_is designated as the place of confiuement.) 

17. In the foregoing case of , only ao much of the 

finding of guilty of Specification 1, Charge I, ia approved a* find* that the 
accused did, at the time and place alleged, wrongfully appropriate the 
property described, of the value and ownership alleged. Only so much of 
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the gentenee as provide* for-I* approved and will be duly 

executed. (_is designated as the place of confinement.) 

1& In the foregoing ease of -- only so much of the 

findings of guilty of Charge 1 and It* specification i* approved as finds that 
the accused did. at the time and plow* alleged, wilfully and maliciously 

attempt to *et fire to n haystack, the property of-. of some 

value not In excess of $T#0.00, In violation of Article 80. Only so much of 

the sentence as provides for-la approved and will I* duly 

executed. ( .— hs designated as the place of confinement.) 

19. In the foregoing case of_—. the sentence Is approved 

and will be duly executed. <-I* designated ns the place of 

confinement.) The accused will be credited with (confinement from 

_,19_to—_ 19_and) any (other) portion of 

the punish incut served or executed from-. 19— to ■ ■■ —« 

19_under the sentence adjudged at the former trial of this case. 

20. In the foregoing ease of _ —--, the sentence is approved, 

hut the execution thereof la *u*i>eiided for - months, at which 

time, unless the suspension is sooner vacated, the sentence will be remitted 
without further action. 

2L In the foregoing case of-- the sentence is approved 

and will be duly executed, hut the execution of that portion thereof ad¬ 
judging (forfeitures of pay) (confinement) is suspended for- 

months, at which time, unless the suspension is sooner vacated, the sus¬ 
pended portion of the sentence will be remitted without further action. 

22. In the foregoing case of _ -__ the sentence la disapproved 

and the charges are d ismis sed. 


—Of rcliftriRf 
<M*t»C<7><«» 


Stttp*a*k>» 
conditional 
remit* Ion 
(•♦t Sft#<3>) 


Disapproval 
—Chare** 
dismissed 


23. Ill the foregoing case of__ It apja-ars from the record 

of trial that, although trial of the specification of the charge was barred 
under the provision* of Article 13, the accused was not advised of his rights 
In the premises. The findings of guilty and the sentence are disapproved and 
the charge* are dismissed. 

jiivr*. Under 89c(2) the convening authority may atatc the reasons for 41** 
apprural of the finding* aod aentrnca in certain caaca even when he doea not order 
a rehearing. Such statement of retsmi for disapproval la generally appropriate 
where the disapproval of a finding of guilty may affect future adrnlnl* trail re action. 

24. In the foregoing case of , the findings of guilty and 

the sentence are disapproved and the charges are dismissed. Ail rights, 
privileges, and property of which the accused has been deprived by virtue 
of the execution of the sentence adjudged at the former trial of this case 
on_* 19_will l»e restored. 


-Riwon stated 
(see **e<2)> 


—Of rehearing 
restoration of 
rights (see 

•tc<7)(u» 


Nor*. Sec also note under form 10, 

2T». In the foregoing case of T It appears from the record 

of trial that (the confession of the accused was not shown to have been 
voluntarily made) (Exhibit 1. an Improperly authenticated extract copy 
of a morning report, was erroneously received In evidence over the objection 
of the defense) (the prosecution erroneously cross-examined the accused 
on the merits after he had taken the stand for a limited purpose only) (the 
testimony of A a* to the out-of-court identification of the accused by B was 

erroneously received In evidence) (-)- Under the clrcurn- 

fctancoei of this case, this error is materially prejudicial to the substantial 
rights of the accused. For this reason, the sentence is disapproved and a 
rehearing la ordered before another court-martial to be hereafter des¬ 
ignated. 

2C. In the foregoing case of - It appear* from the record 

of trial that (__ was erroneoualy received in evidence) 

(__), Under the circumstance* of the case this error 1* mate¬ 

rially prejudicial to the substantial right* of the accused a* to the »entcnce 
only. For thl* reason, the findings are approved and a rehearing a* to sen- 


—Order of 
reheating 
(see 91m) 


—Order of 
rtheat tag oo 
sen it net only 
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error (Me 126) 


—Confinement 
In Men of 
dUeharg* 


Approval— 

confinement 

deferred 

on trial 

date <eee Mt) 

Approval— 

confinement 

deferred 

after 

trial date 

Withdrawal 
of previona 
action (are 996) 


Approval 
—Forwarding 
under 

Article 96(h) 


—Forfeiture* 
and confinement 


6a* petti Ion 
—Of had-eonduct 
diecharre (mo 
98e(t)(6)) 


—Entire 
sentence 


Action 6y officer 
exercising general 
court-martial 
jurisdiction 


APPfNOIX 14 

tenco only is ordered before another court-martini to be hereafter 
designated. 

27. In the foregoing case of-, It apitcars from the record 

of trial flint (the person who signed the charge* wit ns a member of the 
court) (an enlisted person who in a member of the same unit a* the accused 
sat as a member of the court) (the members of the court martial who tried 
the case were not sworn) (the specification of the charge falla to allege any 

offense) (_). In view of the provisions of Article_. 

the proceedings, findings, and sentence are Invalid. Another trial la ordered 
before another court-martial to be hereafter designated. 

28. In the foregoing case the sentence Is approved hut the had-couduct 

discharge Is changed to Ihe lesser punishment of confinement at hard labor 
for 0 mouths. The sentence as changed Is approved and will be duly exe¬ 
cuted. _is designated as the place of confinement. 

29. In the foregoing case of_ the sentence is approved and 

will be dnly executed. The service of thp sentence io confinement at hard 

labor for_(days) (months) was deferred on __ 

is designated as the place of confinement. 

30. In the foregoing case of , the sentence is approved and will 

be duly executed. The service of the sentence to confinement at hard lajior 

- (days) (months) was begun on_and was deferred on 

-.-is designated as the place of confinement. 


31. See Komi 11. 

(2) Fcntcnci'n including an approved sentence to bad-conduct dis¬ 
charge. Komis 32—40 are applicable to cages tried by sjiecLal courts-martial 
convened by an officer who does not exercise general court-martial Juris¬ 
diction when the sentence as approved includes a bad-conduct discharge. 

32. In the foregoing case of_, (the sentence) (only ao much 

of the sentence as provides for bad -conduct discharge and _) 

is approved, The record of trial Is forwarded for action under Article 
05(b). 

N«mc, When confinement, not «u*ponded or deferred, la approved together with 
forfeiture*. the forfeiture apply to pay and allowance* becoming due on nnd after 
the date of the action of the convening authority unleiia he defer* aiich application 
for good ruuw (884(3); Art. 57(a)). For the purpose of clarity. If confinement, 
un«u»pended or deferred, and forfeiture* are approved one of the following should be 
adtled to the form of action : 

“The forfeiture* shall apply lo pay becoming due on and after the date of thla 
action," or 

"Thr application of tiie forfeltnrm |» deferred until (the sentence la ordered 
Into execution) (.___)." 

33. In the foregoing case of . (the sentence Is approval 

nnd will be dnly executed, but the execution of that portion thereof ad¬ 
judging bad-conduct discharge la subtended for the period of confinement 
nnd_months thereafter, at which time, miles* the snx|M'n*lon Is sooner 
vacated, the bad-conduct discharge shall lx» remitt ml without further 

action. (—--is designated as the place of confinement.) 

The record of trial Is forwarded for action under Article 65(b). 

34. In the foregoing case of _, the sentence Is ap- 

prr*ved. hut the execution thereof is suspended for_ months, 

at which time, unless the suxitcnslcm Is sooner vacated, It shall lx* remitted 
without further action. The record of trial Is forwarded for action under 
Article 65(b). 

Not*. Tlie officer exercising general court marl In 1 Jurisdiction to whom the 
record of trial in forwarded under Article 05(b) may, In general, u*e the form* of 
actloua Indicated In form* 41-49 below except that. If the convening authority 
has modified, appended or deferred the sentence, the superior should refer to the 
sentence aa approved In the manner Indicated In form 37. 


A14—4 






















FEDERAL REGISTER 


11037 


FORMS—ACTION BY CONVENING AUTHORITY 


App 14b 


35. In the foregoing cane of--—- the sentence is ap- * P n P ^~ t 

proved. The service of the sentence to confinement at hard labor for- def#r™«T©« 

(darn) (months) (was deferred on -) (is deferred effective trU)dawor 

this date) and will not begin until such time as the sentence la ordered <ut*®f action 
Into execution, unless such deferment U sooner rescinded. The record of I s ** 

trial Is forwarded for action under Article 65(b). 

36. In tho fort-going oust- of - the sentence 

Is approved. The service of the sentence to confinement at hard labor for 

_ (days, months) was deferred on - and the deferment ^ferment 

(was rescinded on_) (is rescinded effective this date)- iwind*d prior 

la designated as the place of confinement. The record of trial la forwarded 

for action under Article 05(b). 

Nora. When the service of the sentence to confinement Is deferred prior to or 
At the time the lnltlo! Action 1» token, the following should, in appropriate caoee. 

(•ee 884(a)) be Added to the form of the action: 

"The application for forfeiture* la deferred until the sentence ta ordered 
Into execution, unlea* the deferment of confinement ta aoonor rescinded/' 


The deferment la terminated when the aentence la ordered Into execution. The 
confinement at thla time may be auapended but It may not be further deferred. When 
a aentence which Include* deferred confinement la approved but auapended, live 
deferment la thereby terminated, and only the nmtpcnulon of the sentence to con¬ 
finement la operative. Deferment of confinement and auaponalon of the aame period 
of confinement cannot exist concurrently. When confinement which haa been deferred 
la approved but autpended, the dates of the deferment should he included In the 
initial action. 


37. In the foregoing case of-, the (sentence) (only so 

much of the sentence) as (approved) (suspended) (approved and sus¬ 
pended) (approved and deferred) by the convening authority (as provides 
for_) la (approved-) (-). 

38. In the foregoing cast* of__,, , , the findings of guilty and 

the aentence as approved by the convening authority are disapproved and 
the charges are dismissed. The accused will be released from the confine¬ 
ment adjudged by the aentence in this case and all rights, privileges, and 
property of which the accused lias been deprived by virtue of the findings 
and aentence so disapproved wilt be restored. 

30. See 25 above. 


—Approval 


—Disapproval 
of arntrncc 
ordfwri info 
execution by 
convening 
authority 


—Disapproval; 
order of 
rehearing 


40. See 24 above. -Dl..w>r...l 

Of rehearing 

e. GENERAL COURTS-MARTIAL. 

Can* forwarded for examination under Article 6$. Forms of action 12-29 above are 
generally applicable to general court-martial cases in which the aentence as approved 
does not affect a general or flag officer, extend to death, dismissal, dishonorable or bad- 
conduct discharge, or confinement for one year or more. 


Case# forwarded for review by « Court of Military Review. 

41. In the foregoing case of-, the sentence Is approved. Approval 

Nora. For tli*» purpoxe of clarity. If confinement, unsunpendcd, or undeterred, and Confinement and 
forfeiture* are approved, one of the following nbould be added at thU point: forfeltnraa 

(a) 'The forfeiture* aball apply to pay and allowance* becoming due on and (•0*884(1)) 
after date of thU action,” or 

<b) 'The application of the forfeitures 1* deferred until (the aentence la ordered 
Into execution) ( ).” 

The record of trial Is forwarded to the (Judge Advocate General of the 

_) (Comnmndnnt, United States Coast Guard) for review 

by a Court of Military Review, rending completion of appellate review the 
accused will be (retained in this command) (confined In . — ■ ) 

(transferred to the command of-). 

42. In the foregoing case of only so much of the sen¬ 
tence as provides for_Is approved. (The forfeitures shall 


Remark* u 
to forwarding 
—Temporary 
rUBtody 


—Partial 


No. 124—Pt. n— Sec 2-32 


A14—5 






















11058 


FEDERAL REGISTER 


App 14b 


APPENDIX 14 


Apply to i»ay and allowance* becoming due on and after the date of till* 

action.) (The application of the forfeiture* in deferred until_,) 

The record of trial in forwarded to tike (Judge Advocate General of the 

-) (Commandant, United State* Coast Guard) for review b j 

a Court of Military Review. Pending completion of appellate review the 
accused will be_(see form 41 above). 


—Mitigation 
of di« honor obi* 
di»chargt 


—Coi»lln«m«nt in 
lie* of dbduirKi 


—Of rrlt«arin* 


Sa» pension 
—P«nitir« 
ditduric; 
ronftn«m«R( 
for Iru limn 
on* r*»r 


—Entire 
•entrnr* 


Approval— 
confine m«nt 
drfrrrrd on 
trial dot# 
or date of 
ardoR 
(S*« a*/) 


Nor*. See forme 14-18 for oilier etinpln of pnrtlii! approrot 

•13. In the foregoing caw of . -* only so much of the sen¬ 

tence i* approved a* provides for bud-conduct discharge, confinement at 
hard labor for one year, and forfeiture of all pay and allowances. The 
forfeiture* shall apply to all pay and allowances becoming due on and after 
the date of this action. The record of trial la forwarded to the (Judge Advo¬ 
cate General of the-—) (Commandant, United State* Coast 

Guard) for review by a Court of Military Review. Pending completion of 
appellate review (see form 41 above). 

44. In the foregoing case of _, the dishonorable dis¬ 
charge is changed to confinement at hard labor for _ 

(thereby making the period of confinement at hard labor ns approved 
total months). The sentence as changed la approved. The 

record of trial Is forwarded to the (Judge Advocate General of the 

-) (Commandant, United State* Coast Guard) for review by 

a Court of Military Review. Pending completion of a pollute review’ the 
accused will be_(see form 41 above). 

45, In the foregoing case of_ , the sentence is ai*fmoved. 

The accused will be credited with (confinement from___„ 10 _ 

to . _ 10—.. and) any (other) portion of the punishment 

served or executed from _ # 10 _ to __ f 19__ 

under the sentence adjudged at the former trial of this case. The record 

of trial U forwarded to tin? (Judge Advocate Geueral of the__) 

(Commandant, United State* roast Guard) for review by a Court of Mili¬ 
tary Review. Pending completion of a pollute review the accused will be 
- (face form 41 above). 

4ft. In the foregoing ease of _ __ the sentence is approved 

and will Ik* duly executed, but the execution of that fiortion thereof 
adjudging (dishonorable discharge) (bad-conduct discharge) is Husjiended 
for the periinl of confinement and - _ months thereafter, at 

which time, unless the suspension Is sooner vacated, the subtended portion 
shall lie remitted without further action. ______ Is designated ns 

the place of confinement. The record of trial is forwarded to the (Judge 
Advocate General of the _ ) (Commandant, United States 

Const Gnnrd) for review by a Court of Military Review. 

47. In the foregoing case of ■ , the sentence Is approved, 

but the execution thereof Is suspended for_months, at which time, unless 

the suspension 1* sooner vacated, the sentence shall be remitted without 
further action. The record of trial is forwarded to the (Judge Advocate 

General of the-) (Commandant. United State* Coast Guard) 

for review by a Court of Military Review. Pending completion of appellate 
review the accused will lie (retained in this command) (_). 

48. In the foregoing case of-, the sentence Is ap¬ 

proved. The service of the sentence to confinement at hard labor for 

- (months, years) (was deferred on__) (la deferred 

effective this date) and will not begin until such time as the sentence is 
ordered Into execution, unless such defenueut is sooner readnded. The 
record of trial la forwarded to the (Judge Advocate General of the 

-) (Commandant, United Staten Const Guard) for 

review by a Court of Military Review. Pending completion of appellate 
rujrlew the accused will be_ (see form 41 above). 
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49. Ill the foregoing ease of -—• the sentence is 

approved. The service of the sentence to confinement at hard labor for 
__ (months) (years) was deferred on-and the de¬ 
ferment (was rescinded on -) (la rescinded effective this date). 

The record of trial la forwarded to the (Judge Advocate General of the 

__) (Commandant, United States Coest Guard) for 

review by n Court of Military Review. Pending completion of appellate 
review the accused will lie __(see form 41 above). 

None. Whore the •ervleo of the sentence to confinement la deferred prior to 
or at the time the Initial action la taken, the following ahould. In appropriate ca*e*. 

(»e*» S*vf(3)). he added to (he form of the action : 

“The application of forfeitarea la deferred until the sentence la ordered 
Into execution, unle** the deferment of confinement la sooner reaclnded." 

Ordering the execution of the sentence terminates the deferment. The con¬ 
finement at this lime may he suspended But It may not be further deferred. When a 
sentence which Includes deferred confinement la approved hut anapended. the 
deferment la thereby terminated, and only the suspension of the sentence to con¬ 
finement Is operative. Deferment of confinement and suspension of the name period 
of confinement cannot exist concurrently. When confinement which has been deferred 
Is approved hut suspended, the dates of the deferment should be Included In the 
lulrlal action. 

d. FORMS FOR ACTIONS APPROVING AND SUSPENDING PUNISHMENTS MEN¬ 
TIONED IN ART. 58a AND RETAINING ACCUSED IN PRESENT OR INTERMEDIATE 
GRADE 

Under the authority of Article 58a, the Secretary concerned may. by regulation, limit 
or specifically preclude the reduction In grade which would otherwise be effected under that 
Article upon the approval of certain court-martial sentences by the convening authority. 
The Secretaries concerned niny provide in regulation* that If the convening or higher au¬ 
thority Inking action on the case suspends those elements of the sentence that are specified 
in Article 58a the accused may be retained in the grade held by him at the time of the sentence 
or in uny Intermediate grade. The following forms of action may be utilized by convening 
or higher authority in effecting actions authorized by the Secretary concerned in regulations 
pursuant to the authority of Artlclo 58a. 

If the convening authority or higher authority when taking action on a case in which 
the sentence includes a punitive discharge, confinement, or hard labor without confinement 
desires to approve the sentence and to retain the enlisted member in the grade held by him 
at time of sentence or In any intermediate grade, he may do so If permitted by regulations of 
the Secretary concerned whether or not the sentence also includes a reduction to the lowest 
enlisted grade, by utilizing one of the following forms of action. The first action, 50, Is appro¬ 
priate when the sentence does not specifically provide for reduction. The second and third 
actions, 51 and 53 are a impropriate when the sentence specifically provides for reduction to 
the grnde of E-l, the action set forth in 51 being intended for a case In which the accused 
la to be probnf ionnlly retained In the grade held by him at the time of sentence, and the 
action set forth In 52 for a case in which he is to serve probationary in on Intermediate 
grade. 

50. In the foregoing case of f the sentence is approved and will he duly 

executed but the execution of so much thereof as provides for l (dishonorable) (bad-conduct) 

discharge], [confinement), [hard labor without confinement], [- - 1 is suspended 

until_, at which time, unless the suspension is sooner vacated, the suspended 

portions of the sentence will be remitted without further action. The accused will (continue 

to) serve In the grade of_unless the suspension of the [ (dishonorable) (had- 

couduct) discharge], [confinement], lhard labor without confinement] is vacated, in which 
event the accused at that time will he reduced to the grade of E-l. 

51. In the foregoing case of , the sentence la approved and will be duly 

executed hut the execution of ao much thereof as provides for [ (dishonorable) (bad- 

conduct) discharge], [confinement], [bard labor without confinement], [ - J, 

and reduction to the grade of E-l, Is suspended until-, at which time, unless 

the suspension Is sooner vacated, the su«|»ended portions of the sentence will be remitted 


App 14d 

Approval— 
ronfinimrnt 
deferred and 
deferment 
rescinded prior 
to or an date 
of action 
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without further action. The accused will continue to serve In the grade of_ 

unless the suspension of the [(dishonorable) (bad-conduct) discharge], [confinement], 
[hard labor without confinement), or reduction to the grade of B-l, is vacated. In which 
event the accused at that time will be reduced to the grade of R-l. 

52. In the foregoing case of . -- - . , the sentence is approved and will be duly 

executed but the execution of so much thereof as provides for [(dishonorable) (bad- 

conduct) discharge], [confinement], [hard labor without confinement], [_ _ _] t 

and that portion of the reduction to K—1 # which Is in excess of a reduction to the grade 

of -Is suspended until - , at ^hlch time, unless the suspension 

Is sooner vacated, the suspended portion* of the sentence will be remitted without 

further action. The accused will serve in the grade of __. unless the suspension 

of the [(dishonorable) (bud-conduct) discharge], [confinement], [hard labor without 
confinement], or reduction to the grade of K-1, Is vacated. In which event the accused at that 
time will be reduced to the grade of K-l. 


0 
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FORMS FOR COURT-MARTIAL ORDERS 


«. FORMS FOR INITIAL PROMULGATING ORDERS. 

The following 1* a form applicable In promulgating the result* of trial and the action 
of the convening authority In all general and special court-martial case*. Omit the marginal 
aide notes In drafting orders. 

General (Special) Court-Martial! (Headquarters) (USB) Heading 

Order No, , . J , 10— 

Before a general (special) court-martial which convened at (on board) Authority 

_pursuant to , (as amended by 

< Place) (Deacrlptlon of convening orders) 

, ) wan arraigned and tried 

(Description of ameodlng orders. If toy) Arraignment 

[on a (rehearing) (new trial), the former proceedings having been pub¬ 
lished In—CMO No._,_.—.—-- 

(Ilq) UTSS) 

_ 10 ): 

_ _ _ ________ __ Arrurd 

(Grade) (Name) (8«rv1ce No.) (Armed force) (Unit) 

Charge Is Violation of the Uniform Code of Military Justice, Article ch * r *“ 


Specification 1: (Set forth specification verbatim from the charge sheet If 
not amended during trial—or If amended during trial, as so amended— 
unless It was withdrawn by the convening authority before arraignment. 
Such withdrawal may be shown as follows: 

Withdrawn by order of the convening authority before arraignment.) 

Specification 2: _._ 

Charge II: Violation of the Uniform Cod© of Military Justice, Article 


Specification: 


PLEAS 


To Specification 1, Charge I: Not guilty. 

To Specification 2, Charge I: Guilty. 

To Charge I: Guilty. 

To the Specification , Charge II: Not guilty. 
To Charge II: Not guilty. 

or 


r i«m 


To ail the Speciftcation* and Charges: Not guilty (Guilty). 

Nova. If a plea Is not entered to a specification or rharge owing, for example, to Charges 
the fact that the court sustained a motion to dismiss, tbs fact will b« briefly stated dismissed 
under "Plea*," as shown In the following example. In such a caas the specification or on motion 
charge need not be listed under ^Flndlngm," 

To Specification 2, Charge I: Dismissed on motion of defense on ground of 
former jeopardy. 

FINDINGS n.dlw 

Of Specification 1, Charge I: Guilty. 

Of Specification 2, Charge I: Guilty. 

Of Charge I: Guilty. 
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AcqiitUl 


Scntvncs 


Dale 


Action of 
convening 
authority 


Of th© Specification, Charge II: Not guilty. 

Of Charge II: Not guilty. 

or 

Of all the Specifications and Charges: Guilty. 

Nora. If a specification or charge la dismissed or withdrawn after a plea haa 
been entered, tbe fact will be atated under “Finding!.** If dismissed on motion of the 
prosecution or withdrawn bj the convening authority after evidence on the merits 
has two received, a notation to this effect should be made setting forth the reasons 
for such ri bun Is sal or withdrawal. Examples: 

Of Specification 1. Charge I: Motion for finding of not guilty sustained. 
Of Specification 2, Charge I: Dismissed on motion of defense on grounds of 
rca judicata . 

Of the Specification of the Charge: Withdrawn by order of the convening 
authority after evidence on the merits had liecn received because of military 
necessity occasioned by enemy action. 

In the event of findings of not guilty of all charges and »{>ecifleatlona: 

Of ail the Specification* nnd Charges: Not guilty. 

The findings were announced on _, 19__ 

SENTENCE 

To bo discharged from the service with a bad-conduct discharge, to forfeit 

-. pay per month for six months, and to be confined at hard 

lal*>r for- (_ previous convictions considered.) 

The sentence was adjudged on_, 

ACTION 

(Copy action of convening authority verbatim, including heading, date, and 
signature. See appendix 14 for appropriate forms.) 


Action of 
the officer 
oxerrising general 
court-martial 
jurisdiction (if 
appropriate) 


ACTION OF THE OFFICER EXERCISING GENERAL COURT- 
MARTIAL JURISDICTION 

HEADQUARTERS 


_,19_ 

In the foregoing case of_the sentence as approved (and 

sustMMidcd)' by the convening authority is approved. The record of Dial 
is forwarded to the Judge Advocate General of the - for 

review by a Court of Military Review. Pending completion of appellate re¬ 
view the accused will bo confined In__ 


Major General, U.8._ 

Commanding 

• Norn Order* promulgating the proceeding! of special court-martial cases, 
which Include an approved tentenre to bad-conduct discharge will be published by ths 
officer who forward* the record of trial to the Judge Advocate General. If the record 
la to forwarded by an officer exercising general court-martial Jurisdiction to whom 
the record haa been forwarded pursuant to Article 6S(b), his action will be copied 
verbatim Immediately after the action of the convening authority. 

Authentication Nora. The order will be authenticated ai prescribed by the Secretary of a 

Department. 

Joint or Non. In the caae of ■ Joint or common trial separate order! should be Issued 

common trials for each accused. Joint sped Cleat Ions will be copied verbatim but only the pleat, 
findings, sentence, and action pertaining to tbe accused at to whom the order la 
promulgated need be •bourn. 

b. FORMS FOR SUPPLEMENTARY ORDERS PROMULGATING RESULTS OF AF¬ 
FIRMING ACTION. 


Notb. Court-martial orders publishing the final results of a new trial and of proceedings In cases 
In which the President or the Secretary concerned hit taken final action are promulgated by depart¬ 
mental orders. In other cast* the final action mny be promulgated by an appropriate convening 
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authority, or by on oCheer exercising general court-martial Jurisdiction over the accused at the time 
of final action, or by the Secretary concerned. See 107. The following forma may be used where such a 
promulgating order la published In the field. If a sentence os ordered into execution or rturpmdrd by 
the convening authority la affirmed without modification and there has been no modification of tho 
findings, no supplementary promulgating order is required. 


See a above. 

In the (general) (special) court-martial case of the 

sentence to bad-conduct discharge, forfeiture of- -.. 

and confinement nt hard labor for_—«as promulgated In (Gen¬ 
eral) (Special) Court-Martini Order No.-, (Headqnnrters) 

(Commandant, _ Naval District) _„ dated 

__ ifl—has been affirmed pursuant to Article (06) (07). 

The provisions of Article 71(c) having been complied with, the sentence 
will be duly executed. (_la designated aa the place of con¬ 
finement) (-.) 


Hssding 
S*nl«ur« 
—Affirmed 


Non. As to the designation of plnceu of confiurment, see (he applicable regula¬ 
tions of the Secretary of a Department. 

or 

In the (general) (special) court-martial case of - , only so 

much of the sentence promulgated in (General) (8pcclal) Court-Martial 

Order No _ , (Headquarters) (Commandant* - 

Naval District) _ _ dated-, 19—, as provides for 

_ _ bus been affirmed pursuant to Article (06) (07). The pro¬ 
visions of Article 71(c) having been complied with, the sentence as thus 

modified will be duly executed. ( _____ la designated as the place 

of confinement.) ( . -. ) 


— Affirmed 
la part 


or 

In the (general) (special) court-martial case of-, pur¬ 

suant to Article (00) ’(97), the findings of guilty of Charge II and Its 
specification have been set aside and only so much of the sentence 

promulgated in (General) (Special) Court-Martial Order No-, 

(Headquarters) (Commandant, -Naval District) * 

dated __* 19_, aa provides for - has been 

affirmed. Article 71(c) having been compiled with, the sentence ns thus 

modified will be duly executed. (_— -la designated as the place 

of confinement.) (-.) 

- or 

In the (general) (special) court-martial case of-- the 

proceedings of which were promulgated In (General) (Special) Court- 

Martial Order No._, (Headquarters) (Commandant - 

Naval District) - t dated-, 19—♦ the findings 

of guilty of Charge I and its specification, and so much of the sentence 

as Is In excess of_- have been set aside nnd the sentence, as 

thus modified, has been affirmed pursuant to Article (00) (07) and will be 
duly executed. Article 71(c) having been complied with, all rights, 
privileges, and property of which the accused has been deprived by virtue 
of the findings of guilty and that portion of the sentence so set aside will lie 
restored. 

or 


—Affirmed In 
part: prior 
orSvr of 
•xrention 
Mt aakdc 
In part 


In the (general) (special) court-martial case of ■ ■ P«r- m 

suant to Article (60) (07), the findings of guilty and the sentence as Mld# 

promulgated by (General) (Special) Court-Martial Order No- - 

(Headquarters) (Commandant,-Naval District) -* 

dated__ 19_ were set aside on-- 19—. (The 

charges are dismissed. All rights, privileges, and property of which the dk,m '* 
accused has been deprived by virtue of the findings of guilty and the 
sentence so set aside will he restored.) (A rehearing Is ordered before 
another court-martial to be hereafter designated.) 


See a above. 


An tht nitration 
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c. FORMS FOR ORDERS REMITTING OR SUSPENDING UNEXECUTED POR¬ 
TIONS OF SENTENCE. 


Heading 


RtmiaiUc; 
suspension 
(»w 97a) 


8amni«rr 
rosirta-ntsr tisl 


Authentication 


See a above. 

The unexecuted portion of the sentence to _, In the 

case of_, promulgated In Special Court-Martial Order No. 

(thl* headquarters) (tliluKhip) (Headquarters-) 

(USS _), _, 19_, la (remitted) (Misponded 

for . _months, at which time, unless the stuqtenaion la sooner 

vacated, the unexecuted portion of the sentence will he remitted without 
further action). 

Nora. An? order remitting or suspending the unexecuted portion of « sentenc# 
bjr summary court-martial or promulgating a nr other action taken on a summary 
court-martial cate subsequent to the Initial artlon of the convening authority will 
be promulgated In tuch order* aa may be pmcrlbed by the Becrrtary of a Department. 

See a above. 


d. FORMS FOR ORDERS SETTING ASIDE ILLEGAL SENTENCE. 


Heading 
Setting aside 
—By officer 
having 
supervisory 
authority 
—-Entire 
sentence 


See o above. 

Pursuant to the authority of imragrnph 94, MCM. the finding* of guilty 

and the sentence In the special court-martial case of • __ as 

promulgated in Special Court-Martial Order No. _ , (Head- 

quartern) (USS) - . _ _ , 19 _ , are set aside. All 

rights, privileges, and property of which Uie accused has been deprived by 
virtue of the findings of guilty and the sentence so set aside will be restored. 


or 


—In part 


—By convening 
authority 


-Revocation 
of prior order 

Authentication 


Pursuant to the authority of paragraph 94, MCM. the findings of guilty 
of Charge I and Its specification and so much of the sentence aa Is in excess 

of_, In the special court-martial case of as 

promulgated In Special Court-Martial Order No. , (Head- 

quartern) (USS)-, . . , 19_, are set aside. All 

rights, privileges, and property of which the accused bag been deprived by 
virtue of the findings of guilty and that portion of the sentence so set aside 
will be restored. 

Not*. If, purauant to 01a(2), the convening authority withdraw* hla previous 
action, disapproves the findings of guilty and the sentence, and dismiss** the charge 
or directs a rehearing In a case lu which a promulgating order of execution has 
previously been published, he shall publish a new promulgating order as shown 
In a above. The action shall be followed by the following notation: 

Sjieciii) Court-Martial Order No. , this (headquarters) 

(ship),-, 19—, Is rescinded. 

See a above. 


c. FORMS FOR ORDERS VACATING SUSPENSION. 


Nora. Orders promulgating the vacation of the suspenalon of a dljuulasal will be published by 
departmental orders of the Secretary concerned. Vacations of any other suspension of a general court- 
martial sentence, or of a special court-martial sentence which as approved and affirmed Includes a bad- 
conduct discharge, will be promulgated by the officer exercising general court-martial Jurisdiction over 
the probationer (Art. 72(b)). Tbe vacation of suspension of any other sentence may be promulgated 
by an appropriate convening authority under Article 72(c). See 075. 

Heading goO O above. 


Vacation of 
suspension 

—Under 

Article 72(c) 


8o much of the order published In Special Court-Martial Order No. 

,this (headquarters) fwhlpl, t yg_ t n* sus¬ 

pend!! execution of the sentence to (confinement) (forfeiture of pay) 

(-) in the case of__ Is vacated. The unexecuted 

portion of the sentence lo_will be duly executed. 
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So much of the order published In General Court-Martial Order No. 

_ f this headquarters, dated ■ , 19—, as suspends 

execution of the sentence in the case of ■ — la vacated pursuant 

to Article 72. The aentence will be carried into execution. 


So much of the order published In (General) (Special) Court-Martial 

Order No. (this Headquarters) (Commandant,- 

Naval District) dated -, 19—♦ as suspends execution of 

the sentence to (dishonorable discharge) (bad-conduct discharge) 

(_) in the case of - is vacated pursuant to 

Article 72. Article 71(c) having been compiled with, the sentence to 
_will be duly executed. 


See a above. 

/. FORMS FOR ORDERS DEFERRING THE SERVICE OF A 
SENTENCE TO CONFINEMENT 

Nora When determent of • sentence to confinement at hard labor, or an* 
unserred portion thereof, la granted after the convening authority baa taken hla 
art Ion In the care, the deferment will be promulgated In a supplementary order. 
HeegS/. 

The unserved portion of the sentence to confinement at hard labor for 
- (months, years) In the cum* of . — promulgated in 

(Special) (General) Court-Martial Order No.- (this headquarters) 

(thin ship) (Headquarters -) (USS - — - )♦ - 19-- 

is deferred until such time us the sentence la ordered Into execution, unless 
the deferment <*f confinement is sooner rescinded. 

Not*. In appropriate easea (a*e &M($)) the following attould be added to the 
form of the order: 

"The application of the remaining forfeiture* la deferred until the aentence la 
ordered Into execution, on!e«a the deferment of confinement la aooner readnded.” 

g. FORMS FOR ORDERS RESCINDING DEFERMENT. 

None. When aoy deferment previously granted la rescinded after the conven¬ 
ing authority has taken Ida action In the ca*o, aucb rtfclfgloa also will be promul* 
gated In a supplementary order. Bee 8*0. 

The deferment of that portion of the pentence that provides for con¬ 
finement at hard labor for _ (months) (years) In the (special) 

(general) court-martial case of -, as promulgated in (Special) 

(General) Court-Martial Order No-- (this headquarters) (this ship) 

(Headquarters _) (USB _), _19 -. is reneindod. The 

(sentence) (unnerved portion of the sentence) to confinement will be 

served. (_ Is designated as the place of confinement) 

((tending completion of appellate review the accused will be-). 

So much of the orders published In (8peclal) (General) Court-Martial 
Orders No. (this headquarters) (this ship) (Headquarters > 

(USS - _.),_19_, as deferred the service of the sentence to 

confinement at hard labor in the case of _ la rescinded. The 

(sentence) (unserved portion of the sentence) to confinement will Ik* 

served. (_ la designated ns the place of confinement) 

(pending completion of appellate review the accused will be_). 

Nora. In appropriate case* (see 8&rf(3)) the following should be added to the 
form of the order: 

"The < remaining) forfeiture* ahaU apply to pay and allowance* becoming due cm 
and after the date of this rracltplon.” 


—General 
court- martial 
•entente 
forwarded for 
examination 
under Article 
•f 

—Sentence 
Including a 
punitive 
discharge or 
confinement for 
one year 
or more 


Authentication 


Deferment— after 
convening 
authority's 
action 


Re er legion-defer¬ 
ment effected by ot 
reflected in action 
of convening 
authority 


Reocixs ion-defer¬ 
ment promulgated 
fat supplementary 
orders 


No. 124—PI. II—8ec. 2-33 
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RECORD OF PROCEEDINGS TO VACATE 
SUSPENSION 


There 1* Mt forth below « copy of a form for the recurd of prowling* to vacate a suspension an 
required under Article 72. The officer exercising special court-martial Jurisdiction over the prohotlonor 
may cither hold the entire tire ring hlntaelf or designate a qualified officer to conduct a preliminary bear¬ 
ing subject to review of the officer exercising special court-martial Jurisdiction. If auch a preliminary 
bearing U held, the probationer wtU be given so opportunity to examine the record of proceedings and 
ta present any objections to the officer exercising special court martlal Jurisdiction. The probationer. If 
he so desires, shall be reprinted by counsel at both the preliminary and final hearing. 

As a guide, sample entries pertaining to a member of the Air Force hare been entered. Items S to St. 
Inclusive, may be completed by an officer designated to bold a preliminary bearing who shall affix bla 
signature In space St. 
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ft. AU.UU VIOLATION Of r NOOAT AON C*rtW Ml —* A.*j 

Information indicates misconduct on tho part of Airman Baaio Did 
oubcequont to tho foregoing npocial courtwiartial oontonco by os< 
froa confinement on or about 10 tfoveofcor 1967 , In violation of A 
95# aa allogod In tho charges attached hereto (Exhibit 2 )» 

e 

capo 

rtic: 

Lo 

CMCC* A*<»*Qt*«tATC Atltllll 

m 

NO 

*• MAWVAC BOH COUNTAMANTIAlL. A MCAHINB AAA M«Lfi CM THf ILkltlO «»LATICN OF ANGflATtON. 

X 


C. AT THE OUTM.T Of T« MCANINO TNN ANONNTlONrN »A» AOVISCQt 



A. or VM( matuii or me aalkbcd violation or Mo«*tioA 

X 


A. or T«C NAMC or TM« MMAM ALkBCIMO TMt VIOLATION OV AHOAA t.©N- 

A 


a. or mamcc or t«i MVmIMU a*ainat mim ao faa aa ««»m 

xl 


4~ THAT A NIAAIM AC TO Vl*« ALLABBO VIOLATION OfMOMMOM OAS A HOOT TO ■« H*kA 



•. or Mtc fcioarr. ircc mic oxur. to mays couaul cccMMWf (mu at tnb mhanimb. htm*« 



iu civilian ccwrccu ir roevioce t» him, »• 

X. 


in mu it ah • commanl or «mc oam cclccvion. ir hhm ccvmii •• crucam* Avukuki. oh 

X 


mi 1 tah v (OUHHL afaoint a© if an orric ch bhbaobinb « bn anal count-man ti«l anhicoCction ««ih 

w T*«c (OMMiao. 

x 


1. or MIC CilHT WO ALL AvAtAAHL* AbVMCVCBC A«A«MCT MW 

X 


or »*|V HIOKT TQ MUCHf IMttMM* Ml MINT OSMNC ON lM» 0 *N CIMAkf, ItTHlA IN OH 

* mHATWH 

X 


AT MIN. 

X 


1. or MIC H»C*« r TO MAH A A CVATflMCNT IN ANT COMM. 

X 


JL THAT MB ••• MOT HCOMMICO TO UAU AN t BTAfBMAMT M«<*0«N TmC ALLABAO V.OL AT.CM OV MHOHAflON. 

X 



X 


( TmC FNOtfATiONC* HBOurtTKO mtlTAHT COUMtCL or NIC OOH BCLBCTIO*. 


X 

m* NANA (UmI or cowurtB militant <cvhma 

A OABAN4BATVON oh aoohccc 



MILITANT COUNAtL ACCUUIU M ThA HNOA AVIONCH *»» OCJCMMBO OIVmMI tut MC ANImC OV AHTlCkl JVrV. 

** lcma. 

HA 


Ml IV AH * CbVMltl HBOi/BCTBO OT T MB FNOAATIOHAN MAC • 1 AAON Ml T AT Ac, Atlf |fl Ml .m/ImW., •tftmtm 

•MmJimJI. am j#.. a*:* ) 

HA 


••ffr-M 4 mM4 .aln Ai a. MMAdWnfiir .1 .1 mt^ihI * v-~a-in f. T*#« rHooAviONCH rcwutio 

C. THAT A MIUTAHY COUHCCt Of AMO CINT VO OT f*A OVVICCH CBtHOtJ"* CC HCHAW COUHVN AHTJ AU 

• diction ovbn thc command-" 

X 


A. N»U(tM|MN;or ATTOINVBO iCTMU 

John Doe, Eirat Lieutenant 

a OAC AMIS AVION 

Ilq 5000th Support Wing 



*' TVCrico. 

X 


?. r h 00 a 1 ionch ctatio mc ocolo av ■p-»iu»tid ot civuua cwcui na^»oco ot mha 


A 

At MtM AMS ANMIH OT CIVILIAN <OlNMU 

A CIVM.4AN CCUMBl <■ A MAMA C • IN BOOO CTAMDINB CV 
TMC rOllOMM A AH IN 1 



to OB otto or rtrojATVONBAT cvrit-u* coumoL omLt 



1 MMBT BATCH Hr AOOIAHANCC BON TNC AOOmB HAMCO r ao« ataONCH AMS NIBBUIMT THAT 1 

AN A NC.NNIH IN OOOO CTAMMM 6 Of T*»t fOCUOOlNO H*AI»K 



OAT O 

rwACC 

CtONATlANK OT COirMCCW 



B. CClNAIl HCOUC01 
♦ Ml *•« •«>•«« IN «• 
Ni«| fn^MlN AAI 

Hit A V on NA»B AVAIlMIC To YMC AHOAAT*ONCH TAI mmIIImT *1 (CVMIl THAClNlOMt 

m MlM( «M #MA| «• L> ». . a<r» t' »«***•*♦' lMm 4 Af. 1 i »W Mr Nf< nl «Ar r»****‘#»*'»" T«W 

X 


k 2sar«55«Ti* 

•ill 

JU.'.MCTlON OVI. TMt COMMtaa. I mCM«.< • »!»» IIT .KMT TO WC> 

(^UOALirttO M'LITA.T COU.ICL L.'l CfVtVlAM COVMtCL. 



OATC 

h«7at; 





a 


AT 6-3 
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Appendix 17 
SUBPOENA 


SUBPOENA F04 CIVILIAN WITNESS 


»*»'• JVKtM 

Vm •/ *J!**•*. 

*W |»« */ 


**•*•#• 


l« M« r* 
lim fmt • 

wmM. w 

Vi***«a umnni u 


VtmmUJm a# A> 


>MW tr «U» M*. 


!»«#• 
W >**•< 

**».**«•«• #••*'»*< 


W« |t« »WI. 


>• W mUUM lr 
Oi*l #♦• 

•##*r» «H. 


^It** M>rlu It 


•itT 


zl-t: 


•a* •#;**•# 


N r*'rmt *t t~ht 

mill *• UUmi *♦ Mw 
arft«lirn*Ml -V 
«w «r* •*— 

•til a* H N WK m A* 
•tt+rn 


C w*ril > c««it*HtrtUI -f tha tt*lt*4 ... Ut Si 

Stn DlcfO- California-—- 


TM FrulJ*«t *f IU thill 

Tm hi WnVf i«m*m< i«J r**«lr«4 UiMMI •• I^IfiLL^^ •*_JuljE- 

» 69 » •» 9 ••lint X « **a ^ 


1 |*it|MiW ta UW fttr 4*r*«ltlaa f*r ««•>' b*loii 


• g<m«ril * c»u/ 1 .Mrtut ml tU iiaii*4 »u(h. i 

ff* S . fa vtl Station*, SimJDicgo* JCillfornlfl- 


.Xlavmtk fayaJLIlUt* 


_S JC# li f qto l v 


i*«.i 11 Aun g_H 69 . ta |ntlfF«M iltMM In »lf ,d»fpTI.«0_ 

la U* cm if « 




, (*ti krl«| vllh fM , 


Ifilin !• •rp*«» *14 taatlfy la fwaltfcaVla Vjr • IIm af Ml wi tMa »|09 »r 
far • »arla4 ««t ti«iHlt| ala mmM, M 1 * 1 ) 1 . 
htii IN* iiA^*m *|ll yw aiW 4a m* 4*fart titm H* r«Ml iIISmI |*•**r *»’»<•• !**• 

• thla 10th l*y *f 


l«l*ir11*4_ 

_ July --. **W_. iLtJ/c cy&jj 


0AHiSrsr’d i i&i»* ff,<uw “ m 

Caotain. USMC 
Trial Counsel 

*1 i(i«r**tli4 It MltMlI* m ••• «*M iMI*i«lm*a l»« Ml* 
|l* f*»*»* mmI* 4 It* *•»>«**• It* **m Itmi/ a# Mtiffiti4« 


“7®r 


■w 


.» H. 


t tmly ac<«pt aaralce a( IN* •%>•*• i*!*****. n 


If lltMtl 

FiiiimIIf »FfMC*4 wlai* ■*, ila M«4ml|*«4 aathaalff* 11 Qlyl^ta Oarr^r P. 
TO* T •**•» Wla* llrat 4alr i«na tmrllti ta 


lav, 4*i>«i*a t«4 • tkal at tfAry».vlU g *. 0hlo-, •«_]JLJolr_ 

H ha H.nmllf *allvara4 la. Cl* ode H« M^bW la ^araan a 

4*rll<atl af |ha aitMa awfcpaaaa* /O ^ 

fi.afCRiam ami if<W «• Vafaca a* at Tort Wllfptt, Ohio tkia 11th 
af JolT 


u_ ^~" duLsz^taiu. 

iwuriK, nut, aAssmiat mrai 


VAITKTXKE QUODS 
Lieutenant Colonel, JACC 


A! 7-1 



















































